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Weilcr,  126. 
Article  15,  Section  9,  G>nstitution.     Prohibiting  manufacture  and 

sale  of  intoxicating  liquors.    East  Liverpool  v.  Dawson,  527. 
Article  15,  Section  10,  Constitution,  1912.    Civil  service.    State,  ex 

rd.  Bryson,  v.  Smith,  203;  State,  ex  rd.,  v.  Commissioners,  842. 
Article  18,  Section  2;  Constitution,  1912.    Municipal  corporations; 

incorporation  and  government;  general  and  additional   laws. 

Leis  V.  Qeveland  Ry.  Co.,  IM. 
Article  18,  Section  3,  Constitution,  1912.    Municipal  corporations; 

powers;  local  self-government    Leis  v.  Qeveland  Ry.  Ca,  162; 

State,  ex  rd.,  v.  Cincinnati,  354 ;  East  Liverpool  v.  Dawson,  527. 
Article  18,  Section  4,  Constitution,  1912.    Municipal  corporations; 

public  utilities;  acquisition  or  ownership;  bond  issues.    States 

ex  reL,  v.  Weiler,  123. 
Artide  18,  Section  5,  Constitution,  1912.    Municipal  corporations; 

public  utilities ;  procedure  to  acquire.    State,  ex  rd.,  v.  Weiler, 

127. 
Artide  18,  Section  6,  Constitution,  1912.    Munidpal  corporations; 

public  utilities;  transportation  service.    State,  ex  reL,  v.  Weiler, 

127. 
Article  18,  Section  7,  Constitution,  1912.    Municipal  corporations; 

home  rule.    State,  ex  rd.,  v.  Weiler,  127. 
Article  18,  Section  12,  Constitution,  1912.    Munidpal  corporations; 

public  utflities;  bond  issues.    State,  ex  rd.,  v.  Weiler,  128. 
Artide  18,  Section  13,  Constitution,  1912.    Municipal  corporations; 

limitation  of  taxes  and  debts*    State,  ex  reL,  v.  Weiler,  123. 

Article  %  Amendments  to  U.  S.  Constitution.    Right  to  bear  arms. 

State  v.  Nieto,  413. 
Artide  10,  Amendments  to  U.  S.  Constitution.    Powers  reserved 

to  states  or  people.    State  v.  Nieto,  420. 
Artide  14,  Section  1,  Amendments  to  U.  S.  Constitution.     Due 

process.    Saviers  v.  Smith,  Secy,  of  State,  133. 
Artide  14,  Section  1,  Amendments  to  U.  S.  Constitution.    Of  the 

inviolability  of  private  property.    M.  &  V.  Rd.  Co.  v.  Pub.  UtiL 

Comm.,  30. 
Artide  14,  Section  1,  Amendments  to  U.  5.  Constitution.   Privileges 

and  immunities,  and  equal  protection  of  laws.     State,  ex  rd., 

V.  Hillenbrand,  882. 
Artide  14,  Section  1,  Amendments  to  U.  S.  Constitution.    Equal 

protection  of  laws.    City  of  Xenia  v.  Schmidt,  438. 
Artide  19,  Amendments  to  U.  S.  Constitution.    Woman  suffrage. 

State,  ex  reU  v.  Hillenbrand,  870. 
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Section  8,  General  Code'.  Officers  to  hold  until  successors  (lualified. 
State,  ex  rel.,  v.  Baldwin,  66. 

Section  10,  General  Code.  Term  of  appointee  to  elective  office. 
State,  ex  reL,  v.  Baldwin,  69. 

Section  26,  General  Code.  Amendment  or  repeal  of  statutes ;  pend- 
ing proceedings.    State,  ex  rel.,  v.  Zangerle,  Aud.,  235. 

Section  486-8,  General  Code.  Civil  service;  classified  and  unclass- 
ified service;  cashier  state  automobile  department  State,  ex 
rel.  Bryson,  v.  Smith,  203. 

Section  486-9,  General  Code.  State  civil  service  commission ;  rules ; 
eligibility  of  persons  jointly  employed.  State,  ex  rel.,  v.  Com- 
missioners, 337. 

Section  486-10,  General  Code.  Civil  service;  examination.  State, 
ex  reL  Bryson,  v.  Smith,  203. 

Section  486-13,  General  Code.  Civil  service;  appointment  made 
how;  eligible  list.    State,  ex  rel.  Bryson,  v.  Smith,  204. 

Section  510,  General  Code.  Public  utilities  commission;  railroads; 
charges  to  conform  to  schedules.  C,  C,  C  &  St.  L.  Ry.  Co.  v. 
Mills  Bros.,  177. 

Section  544,  General  Code.  Public  utilities  commission;  review  of 
final  arder  by  supreme  court  State,  ex  reL,  v.  Pub.  UtiL 
Comm.,  313. 

Section  579,  General  Code.  Public  utilities  commission;  railroads; 
overcharges.    C,  C,  C  &  St  L.  Ry.  Co.  v.  Mills  Bros.,  173. 

Section  580,  General  Code.  Public  utilities  commission;  common 
pleas  clerk  may  enter  findings,  when.  C,  C,  C.  &  St  L.  Ry.  Co. 
V.  Mills  Bros.,  179. 

Section  606,  General  Code.  Public  utilities  commission;  funds  for 
maintenance.    Donahey  v.  State,  ex  rel.,  474. 

Section  614-32,  General  Code.  Public  utilities  commission;  power 
to  amend,  alter  or  suspend  rates.  Phelps  v.  Gas  &  Fuel  Co., 
150. 

Section  614-44,  General  Code.  Public  utilities  commission ;  power  of 
mimicipality  to  fix  rates.    Phelps  v.  Gas  &  Fuel  Co.,  150. 

Section  614-47,  General  Code.  Public  utilities  commission;  code 
sections  inapplicable,  when.    Phelps  v.  Gas  &  Fuel  Co.,  151. 

Section  617,  General  Code.  Superintendent  of  insurance;  duties; 
licenses  of  companies.    State,  ex  rel.,  v.  Tomlinson,  459. 

Section  665,  General  Code.  Superintendent  of  insurance;  com- 
panies to  be  authorized  to  do  business.  State,  ex  rel.,  v.  Tom- 
linson, 459. 

Section  710-172,  General  Code  (108  O.  L.,  pt  1,  123).  State  bank- 
ing code ;  embezzlement,  etc,  of  bank  funds ;  penalty.  State  v. 
Davies,  487. 
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Section  871-1  et  seq,.  General  Code.  Establishing  industrial  com- 
mission, etc    Kinsinger  v.  Bd.  of  Edn.,  298. 

Section  871-5,  General  Code  (107  O.  L.,  157).  Industrial  commis- 
sion ;  orders  by  member  or  deputy.  Kinsinger  v.  Bd.  of  Edn., 
304. 

Section  871-9,  General  Code  (107  O.  L.,  157).  Industrial  commis- 
sion; record  of  proceedings.    Kinsinger  v.  Bd.  of  Edn.,  304. 

Section  1031,  General  C^xle.  Industrial  commission;  inspection  of 
school  housed.    Kinsinger  v.  Bd.  of  Edn.,  298. 

Section  1141  ef  seq..  General  Code  (106  O.  L.,  156).  State  board 
of  agriculture;  inspection  of  feed  stuffs;  licensing  dealers. 
Weisheinier  v.  Bd.  of  Agri.,  528. 

Section  1206,  (General  Code.  State  highways;  advertisements  for 
bids.    Cowen  v.  State,  ex  rel,  887. 

Section  1209,  General  Code  (102  O.  L.,  348).  Highways;  assess- 
ments; abutting  railroads.    Dayton  Elec.  Ry.  Co.  v.  Scott,  13. 

Section  1223,  General  Code  (108  O.  L.,  pt  2,  1188).  Inter-county 
highway  bonds;  rate  of  interest  State,  ex  rel.,  v.  Zangerle, 
Aud.,  235. 

Section  1269  et  seq,,  (jeneral  Code.  State  medical  board;  exam- 
ination and  registration  of  physicians.  Nesmith  v.  State,  158; 
Shaw  V.  State,  507. 

Section  1465-44,  (General  Code.  Industrial  commission;  rules  and 
regulations;  rehearings;  workmen's  compensation.  Industrial 
OnnnL  v.  Glenn,  454. 

Section  1465-60,  (General  Code.  Industrial  commission;  workmen's 
compensation;  employers  subject  to  law.  State,  ex  reL,  v. 
Derrer,  500. 

Section  1465-61,  General  Code.  Industrial  commission;  workmen's 
compensation;  "operatives"  defined.  State,  ex  rel.,  v.  Derrer, 
498. 

Section  1465-69,  (jeneral  Cx)de.  Industrial  commission;  workmen's 
compensation ;  self-insuring  employers.  State,  ex  rel.,  v.  Der- 
rer, 499. 

Section  1465-74,  General  Cx)de.  Industrial  commission;  workmen's 
compensation;  application  by  employe  of  non-contributing  em- 
ployer; action  to  enforce  award.    State,  ex  rel.,  v.  Derrer,  498. 

Section  1465-86,  General  Code.  Industrial  commission;  workmen's 
compensation;  continuing  jurisdiction.  Indus.  Comm.  v.  Dav- 
idson, 71. 

Section  1465-90,  General  Code  (103  O.  L.,  88).  Industrial  com- 
missiott;  workmen's  compensation;  appeal  from  decision.  In- 
dus. Comm.  V.  Davidson,  71. 
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Section  1465-90,  General  Code.  Industrial  commission;  workmen's 
compensation;  appeal  from  decision;  limitation.  Industrial 
Comm.  V.  Glenn,  454. 

Section  1984  et  seq,.  General  Code.  Lima  state  hospital  act.  State 
V.  HoUenbacher,  478. 

Section  2008,  General  Code.  Lima  state  hospital;  probate  court  to 
commit,  when.    State  v.  HoUenbacher,  486. 

Section  2250-2,  General  Code  (108  O.  L.,  pt.  2,  1154).  Public  utili- 
ties commissioners;  annual  salary.  Donahey  v.  State,  ex  rd., 
473. 

Section  2251,  General  Code  (108  O.  L.,  pt  2,  1801).  Judges  of 
courts  of  appeals;  salary.    State,  ex  rel.,  v.  Donahey,  400. 

Section  2522,  General  Code  (106  O.  L.,  pt.  1,  267).  County  com- 
missioners; county  homes;  removal  of  superintendent  and  ma- 
tron.   State,  ex  rd.,  v.  Commissioners,  886. 

Section  2634,  General  Code.  County  treasurer;  vacancy  from  fail- 
ure to  give  bond.    State,  ex  rd.,  v.  Baldwin,  65. 

Section  2636,  General  Code.  Cx>unty  treasurer;  vacancy  in  office 
filled,  how^    Sute,  ex  reL,  v.  Baldwin,  67. 

Section  2827,  (jcneral  Code.  Sheriff;  vacancy  from  failure  to  give 
bond.    State,  ex  rd.,  ▼.  Baldwin,  69. 

Section  3298-15e,  General  Code  (108  O.  L.,  pt.  2,  1189).  Township 
road  bonds;  rate  of  interest  State,  ex  rd.,  v.  Zangerle,  Aud., 
235. 

Section  8298-45,  C^eneral  Code  (108  O.  L.,  pt  2,  1189).  Road  dis- 
trict bonds;  rate)  of  interest  State, 'ex  reL,  v.  Zangerie,  Aud., 
235. 

Section  3677,  General  Code.  Munidpal  corporations;  appropria- 
tion of  property.    Martin  v.  City  of  Columbus,  1. 

Section  3683,  General  Code.  Municipal  corporations;  appropria- 
tion of  property;  conduct  of  trial.  Martin  v.  Gty  of  CoXvLm- 
bus,  1. 

Section  3684,  (General  Code.  Municipal  corporations;  appropriation 
of  property;  opening  and  closing  of  case.  Martin  v.  City  of 
Columbus,  8. 

Section  3812-2,  General  Code  (108  O.  L.,  pt  1,  215).  Municipal  cor- 
porations; street  improvements;  street  railways  required  to  im- 
prove, when.    Cincinnati  v.  Harth,  344. 

Section  3812-3,  (kneral  Code  (108  O.  L.,  pt  1,  215).  Municipal 
corporations;  street  improvements;  assessment  against  street 
railways;  bond  issues.    Cincinnati  v.  Harth,  344. 

Sections  3939  to  3954-1,  General  Code.  Municipal  corporations; 
borrowing  money;  limitation  of  indebtedness.  State,  ex  rd., 
V.  Wdler,  126. 


Digitized  by  VjOOQ  IC 


STATUTES  CONSTRUED,  ETC.        xxxvii 

Section  3962,  General  Code.  Municipal  corporations;  regulation 
of  price  of  gas,  etc.    Phelps  v.  Gas  &  Fuel  Co.,  150. 

Section  4255,  General  Code.  Mayor  of  village;  dection  and  term. 
State,  ex  reL,  v.  Babst,  275. 

Section  4711,  General  Code  Village  school  districts;  voting  place 
of  dectors  of  attached  territory.    Kinsinger  v.  Bd.  of  Edn.;  905. 

Section  4736,  General  Code.  Schools;  new  districts;  appointment 
of  board.    Medd^  v.  Kunde,  494. 

Section  4736,  General  Code.  Sdiools;  creation  of  new  districts; 
remonstrance.   State,  ex  reL,  v.  Howard,  Treas.,  538. 

Section  4892,  General  Code.  Elections ;  registration ;  form  of  regis- 
ter of  electors.    State,  ex  rd.,  v.  Hillenbrand,  370. 

Section  4903,  General  Code.  Elections;  registration;  applicants  to 
answer  inquiries,  when.    State,  ex  reL,  v.  Hillenbrand,  370. 

Section  4906,  General  Code.  Elections ;  registration ;  stating  age  in 
years,  etc.    State,  ex  reL,  v.  Hillenbrand,  370. 

Section  4906,  General  Code  Elections;  registration;  signatures  and 
marks.    SUte,  ex  reL,  v.  Hillenbrand,  370. 

Section  4909,  General  Code.  Elections;  registration;  duplicate  reg- 
isters.   State,  ex  rel.,  v.  Hillenbrand,  370. 

Section  4911,  General  Code.  Elections;  registration;  voters  required 
to  register.    State,  ex  reL,  v.  Hillenbrand,  370. 

Section  4974,  General  Code.  Elections;  primaries;  protests  against 
candidacy;  hearings  and  questions  at  issue  States  ex  reL,  v. 
Smitii,  356;  State,  ex  reL,  v.  Russdl,  365. 

Section  5000,  General  Code  Elections;  nominations;  signers  of 
petition  to  name  committee,  etc.    States  ex  rd.,  v.  Curtis,  383. 

Section  5005,  General  Code  Elections;  nominations;  certificates 
deemed  valid,  when.    State,  ex  rd.,  v.  Russell,  368. 

Section  5006,  General  Code  Elections;  nominations;  objections  and 
procedure  State,  ex  rd.,  v.  Russdl,  368;  State  ex  rd.,  v. 
Curtis,  385. 

Section  5006,  General  Code  Elections;  nominations;  objections 
and  notice    State,  ex  rd.,  v.  Curtis,  384. 

Section  5090*1,  General  Code  Elections ;  contests ;  openmg  and  re- 
counting ballots.    State,  ex  reL,  v.  Russell,  365. 

Section  5111,  General  Code  Elections;  returns  in  November  of 
odd  numbered  years.    State,  ex  rel,  v.  Babst,  277. 

Section  5114,  General  Code.  Elections ;  abstract  of  votes  for  munic- 
ipal officers.    State,  ex  reL,  v.  Babst,  277. 

Section  5148,  Generd  Code  Elections;  contests;  county  officers. 
State  ex  rd.,  v.  Russell,  365. 

Section  5649-4,  General  Code  Levying  taxes;  emergencies;  ^hool 
houses.    Kinsinger  v.  Bd.  of  Edn.,  299. 
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Section  5979,  General  Code.    Central  standard  time  governs,  when. 

State,  ex  reL,  v.  Cincinnati,  364. 
Section  5960,  General  Code.    Central  standard  time;  public  build- 
ings.   State,  ex  rel.,  v.  Cincinnati,  354. 
Section  6290  et  seq..  General  Code  (108  O.  L.,  pt  2,  1078).    Motor 

vehicles;  registration  and  license  tax.    Saviers  v.  Smith,  Secy. 

of  State,  132. 
Section  0307,  General  Code.    Motor  vehicles;  limitation  on  local 

authorities;  speed  laws.    Leis  v.  Qeveland  Ry.  Co^  107. 
Section  6800  et  seq..  General  Code  (106  O.  L.,  574).    State  highway 

code,    (^wen  v.  State,  ex  rel.,  387. 
Section  6910  et  seq.,  General   Code.     County  road  construction; 

improvement  without  petition.    State,  ex  rel.,  v.  Zangerle,  Aud., 

235. 
Section  6929,  General  Code  (108  O.  L.,  pt.  2,  1190).    County  road 

bonds;  rate  of  interest    State,  ex  reL,  v.  Zangerle,  Aud.,  235. 
Section  6956-1  to  6956-16,  General  Code  (101  O.  L.,  247).    County 

roads;  laying  out;  constructing,  etc.    Cowen  v.  State,  ex  rel., 

387. 
Section  7574-2,  General  Code,  (Page's  Cx)mpact  Clode;  106  O.  L., 

662).    State  highways;  curative  provisions;  former  proceedings 

validated.    Cowen  v.  State,  ex  rel.,  391. 
Section  7625,  General  Code.    Schools ;  bonds  may  be  issued,  when ; 

purposes  authorized.    AUard  v.  Board  of  Education,  469. 
Section  7630-1,  Creneral  Code.    School  houses;  replacement  of  con- 
demned or  destroyed  buildings;  bonds.     Kinsinger  v.  Bd.  of 

Edn.,  298. 
Section  7875  et  seq,.  General  Code.    Teachers'  pensions.    Shumick 

V.  State,  ex  rd.,  246.  ^ 

Section  7880,   General   Code.     Teachers'  pensions;  retirement  of 

teacher  by  board.    Shinnick  v.  State,  tx,  reL,  250, 
Section  7882,  General  Code    Teachers'  pensions;  voluntary  retire- 
ment by  teacher.    Shinnick  v.  State,  ex  rel.,  250. 
Section  7883,  Cjeneral  Code.    Teachers'  pensions;  $12.50  for  each 

year's  service.    Shinnick  v.  State,  ex  rel.,  250. 
Section  7884,  (General  Code.    Teachers'  pensions;  who  not  entitled 

thereto.    Shinnick  v.  State,  ex  rel,  250. 
Section  7885,  (^eral  Code.    Teachers'  pensions;  insufficient  funds. 

Shinnick  v.  State,  ex  rel.,  251. 
Section  7891,  (^eral  Code.     Teachers'  pensions ;   failure  to  re- 
employ teacher.    Shinnick  v,  State,  ex  rd.,  249. 
Section  8321-1,  (jeneral  Code.    Liens;  mortgages;  priorities.    Kuhn 

V.  Loan  &  Trust  Co.,  34. 
Section  8621,  General  Code.     Statute  of   frauds;  agreements   in 

writing;  erection  of  party  wall.    Holmes  v.  Snyder,  19. 
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Section  8760,  General  Code.  Corporations;  compensation  for  prop* 
crty  appropriated.    Martin  v.  City  of  Columbus,  7. 

Section  8863  et  seq..  General  Code.  Railroads;  grade  crossings; 
altering  or  abolishing.    Sandusky  v.  B.  &  0.  Rd.  Co.,  228. 

Section  8874  et  seq..  General  Code.  Railroads;  grade  crossings; 
powers  of  municipalities.    Sandusky  v.  B.  k  O.  Rd.  Co.,  228. 

Section  8875,  General  Code.  Railroads ;  grade  crossings ;  rdocation 
of  streets  by  municipalities.    Sandusky  v.  B.  k  O.  Rd.  Co.,  229. 

Section  8876,  General  Code.  Railroads;  grade  crossings;  elimina- 
tion; limitation  upon  municipalities.  Sandusky  v.  B.  ft  O.  Rd. 
Co..  230. 

Section  8877,  General  Code.  Railroads ;  grade  crossing  elimination ; 
court  to  determine  improvement  plan,  when.  Sandusky  v.  B.  & 
O.  Rd.  Ca,  230. 

Section  8878,  General  Code.  Railroads ;  grade  crossing  eliminatton ; 
petition,  etc    Sandusky  v.  B.  &  O.  Rd.  Co.,  226. 

Section  8879,  General  Code.  Railroads ;  grade  crossing  elimination ; 
authority  of  court  over  plans.  Sandusky  v.  B.  ft  O.  Rd.  Co., 
225. 

Section  8898,  General  Code.  Railroads;  grade  crossings;  diversion 
of  street  by  municipality;  petition.  Sandusky  v.  B.  ft  O.  Rd. 
Co.,  233. 

Section  8899,  General  Code.  Railroads;  grade  crossings;  diversion 
of  street;  petition  and  procedure.  Sandusky  v.  B.  ft  O.  Rd. 
Co.,  233. 

Section  8988,  General  Code.  Railroads;  fare  and  freight  rates; 
no  discrimination ;  long  and  short  hauL  C,  C,  C.  &  St  L.  Ry. 
Co.  V.  MiUs  Bros.,  173. 

Section  8989,  General  Code.  Railroads;  fare  and  freight;  over- 
charge or  discrimination;  penalty.  C,  C,  C  ft  St  L.  Ry.  Co. 
V.  Mills  Bros.,  176. 

Section  9100  et  seq,.  General  Code.  Street  and  interurban  rail- 
ways; grant  by  county  commissioners.  Dayton  Elec.  Ry.  Co. 
V.  Scott,  16. 

Section  9510  (2),  General  Code.  Insurance  other  than  life;  for- 
eign corporations;  deposit  with  superintendent  State,  ex  ret, 
V.  Tomlinson,  459. 

Section  9567,  General  Code.  Insurance,  other  than  life;  foreign 
corporations;  annual  statements.  State,  ex  rel.,  v.  Tomlinson, 
463. 

Section  9586,  General  Code.  Insurance  upon  property,  etc. ;  solicitor 
agent  of  company,  when.    Foster  v.  Insurance  Co.,  186. 

Section  9607-2,  General  Code  (107  O.  L.,  647).  Mutual  or  stock 
insurance  companies;  kinds  of  insurance  authorized;  automo- 
bile and  fire.    State,  ex  rel.,  v.  Tomlinson,  608. 
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Section  10505,  General  Code.    Wills ;  how  executed    Underwood  v. 

Rtttan,  311. 
Section  10783,  General  Code.    Executors  and  administrators;  sale 

of  real  estate  and  distribution;  equities  and  priorities.    State, 

ex  rel.,  ▼.  Lueders,  211. 
Section  10983,  General  Code.    Guardians;  duty  to  account,  when* 

McQellaad  v.  State,  etc,  44. 
Section  10939,  General  Code.    Guardians;  enforcement  of  account 

and  settlement   McQelfamd  v.  States  etc.,  44. 
Section  11226,  General  Code.    Limitation  of  actions;  on  official 

bond ;  guardian.    McQelland  v.  State,  etc,  45. 
Section  11498,  General  Code.    Evidence;  who  are  competent  wit- 
nesses.   Shetland  v.  Miles,  501. 
Section  11494,  General  Code.    Evidence;  privileged  communications. 

Swetland  v.  Miles,  501. 
Section  11495,  General  Code.    Evidence;  who  shall  not  testify; 

proceedings  involving  deed,  will,  etc.    Swetland  v.  Miles,  501. 
Section  114S7,  General  Code.    Evidence;  examination  of  adverse 

party.    Koppel  v.  Bader,  511;  Ex  parte  Berger,  513. 
Section  11526,  General  Code.    Evidence;  depositions  may  be  taken, 

when.    Pairchild  v.  L.  S.  Elec  Ry.  Co.,  261 ;  Koppel  v.  Bader, 

511;  Ex  parte  Berger,  512. 
Section  11584,  General  Code     Evidence;  depositions;  notice  of 

intention  to  take.    Whitaker  v.  Luebbering,  292;  Fairchild  v. 

L.  S.  Elec  Ry.  Co.,  269. 
Section  11588,  General  Code.     Evidence;  duty  of  person  taking 

deposition.   Patirchild  v.  L.  S.  Elec  Ry.  Co.,  269. 
Section  11577,  General  Code    New  trial;  weight  of  evidence;  but 

one  new  trial  or  reversal,  when.    Qeveland  Ry.  Co.  v.  Trendel, 

816. 
Section  11829,  General  Code     Attachment;  effect  of  service  of 

process  upon  public  officer.    State,  ex  rd.,  ▼.  Lueders,  258. 
Section  12078-2,  General  Code  (Page's  Compact  Ed.;  106  O.  L., 

662).     State  highway  code;  curative  provisions ;  proceedings 

in  courts  to  enjoin  or  declare  void.    Cowen  v.  State,  ex  rel., 

387. 
Section  12216,  General  Code    Evidence;  perpetuation  of  testimony. 

Fairchild  v.  L.  S.  Elec  Ry.  Co.,  272. 
Section  12217,  General  Code.    Evidence;  petition  to  take  and  per- 
petuate testimony.    Fairchild  v.  L.  S.  Elec  Ry.  Co.,  272. 
Section  12218,  General  Code    Evidence;  proceeding  to  take  and 

perpetuate  testimony;  duty  of  court.    Fairchild  ▼.  L.  S.  Elec 

Ry.  Co.,  272. 
Section  12265,  General  Code.    Proceedings  in  error;  stay  of  exe- 
cution or  order.    Fairchild  v.  L.  S.  Elec  Ry.  Ca,  S70. 
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Section  12294,  General   Code.     Mandamus;   judgment  on  default. 

Sute,  ex  reL,  v.  Smith,  362. 
Section  12439,  General  Code.    Having  possession  of  burglar's  tools. 

Sute  V.  Nieto,  425. 
Section  12593,  General  Code.    Buildings ;  improper  ladders  on  scaf* 

folding;  liability  of  employers.    Leis  v.  Qeveland  Ry.  Co.,  171. 
Section  12d03,  General  Code.    Motor  vehicles ;  operating  unreason- 
ably or  improperly.    Jackson  v.  State,  153;  Leis  v.  Cleveland 

Ry.  Co.,  170. 
Section  12604,  General  Code.    Motor  vehicles;  violation  of  speed 

limit    Jackson  v.  State,  154. 
Section  12614,  General'  Code.     Motor  vehicles ;  failure  to  provide 

with  lights.     Chesrown  v.  Bevier,  282. 
Section  12614-3,  General  Code  (107  O.  L.,  58).    Vehicles;  duty  to 

provide  with  lights,  when.    Chesrown  v.  Bevier,  282. 
Section  12819,  General  Code  (107  O.  L.,  28).    Carrying  concealed 

weapons.    State  v.  Nieto,  409. 
Section  13096,  (jeneral  Code.     Having  possession  of   counterfeit 

money,  etc.    State  v.  Nieto,  425. 
Section  13556,  General  Code.    Grand  jury;  oath  to  foreman.    State, 

ex  reL,  v.  Price,  54. 
Section  13560,  (General  Code  (108  O.  L.,  pt  1,  158).    Grand  jury; 

attorney  general  to  have  access,  when;  special  grand  juries. 

State,  ex  rel.,  v.  Price,  50. 
Section  13577,  General  Code.    Grand  jury;  finding  accused  insane; 

procedure.    State  v.  HoUenbacher,  484. 
Section   13583,    General    Code.     Indictment;    short    form;    second 

degree  murder  or  manslaughter.    Jackson  v.  State,  153. 
Section  13608,  General  Code.     Conduct  of  criminal  trial;  insane 

defendant;  special  jury.    State  v.  Hollenbacher,  478. 
Section  13610,  (jeneral  Code.     Conduct  of  criminal  trial;  insane 

defendant;  procedure  after  verdict  of  special  jury.     State  v. 

Hollenbacher,  486. 
Sections  13681  to  13684,  (jeneral  Code.    Exceptions  by  prosecuting 

attorney  or  attorney  general    State  v.  Nieto,  411. 
Section  13693,  (jeneral  Code.    Carrying  concealed  weapons;  when 

jury  may  acquit    State  v.  Nieto,  416. 

Section  3438  ei  seq..  Revised  Statutes.  Street  and  intenirban  rail- 
ways ;  grant  by  county  commissioners.  -  Dayton  Elec  Ry.  Co. 
V.  Scott,  16. 

Section  3680,  Revised  Statutes.  Life  insurance;  mutual  protective 
associations;  beneficiaries.    Wegener  v.  Wegener,  22. 

Section  7240,  Revised  Sututes.  Conduct  of  criminal  trial;  insane 
defendant;  special  jury.    State  v.  Hollenbacher,  478. 
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Declaration  of  Independence.    Equality  and  inalienable  rights.    State 
V.  Nicto,  418. 

Rule  19  of  Supreme  Court.    Affirmances ;  judgment  below  on  weight 
of  evidence.    Bayles  v.  Welsh,  521. 

Section  680-10,  Ordinances  of  Cincinnati.    Safety  zones.    Whitaker 

V.  Luebbering,  292. 
Section   680-11,  Ordinances  of   Cincinnati.     Pedestrians  to  cross 

streets,  how.    Whitaker  v.  Luebbering,  292. 
Section  1341.    Ordinances  of  Qeveland.    Regulating  traffic;  motor 

vehicles.    NichoUs  v.  Qty  of  Oeveland,  39. 
Ordinance  No.  1664  of  East  Liverpool.     Intoxicating  liquors;  use 

or  storage  prohibited   in   certain   places.     East   Liverpool   ▼. 
'Dawson,  527. 
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MEMORIAL 

olth« 
LIPS,  CHARACTER  AND  PUBLIC  SERVICES 

of 

EMILIUS  OVIATT  RANDALL. 


The  Supreme  Court  learned  with  deep  regret  of 
the  death  of  Hon.  Emilius  O.  Randall,  for  almost  a 
generation  the  Reporter  of  the  Court.  He  was  an 
unusual  man,  and,  as  such,  an  tmusual  Reporter. 
Unusual  in  both,  he  sustained  exceptional  relations 
with  the  Supreme  Court  of  Ohio,  officially,  and  with 
its  members,  personally,  for  a  long  period  of  years. 
Those  relations  justify  the  unusual,  special  proceed- 
ing which  this  Court  unanimously  and  sincerely  ap- 
proves. 

In  recognition  of  his  long  and  valuable  service  in 
that  place  and  of  his  distinguished  position  as  a 
leader  of  wholesome  public  thought  in  the  state,  the 
Court  has  ordered  that  the  following  Memorial  be 
spread  upon  its  Minutes  and  published  in  Volume 
101  of  the  Ohio  State  Reports. 

Emilius  Oviatt  Randall  was  born  in  Summit 
cotmty,  Ohio,  October  28, 1850,  and  died  at  Coltun- 
bus,  December  18,  1919.  His  parents  were  natives 
of  Connecticut  and  were  of  strong  Puritanic  stock. 
Three  of  his  great  grandfathers  fought  in  the 
Revolutionary  .War.  They  were  John  Randall, 
Patrick  Grant  Pemberton  and  Benjamin  Oviatt. 
Another  direct  lineal  ancestor  was  Ebenezer  Pem- 

(xliu) 
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berton,  one  of  the  founders  and  for  many  years 
pastor  of  the  famous  Old  South  Church  of  Boston. 

Endowed  by  nature  with  fine  literary  capacity, 
and  with  the  instinct  for  historical  and  archaeol- 
ogical research,  Mr.  Randall  received  the  education 
which  was  best  suited  to  the  exercise  of  those 
talents.  As  a  scholar  at  the  Columbus  High 
School,  and  at  the  famous  Phillips  Academy  of 
Andover,  Massachusetts,  where  he  attained  high 
rank,  he  found  opportunity  for  the  display  of  his 
natural  ability.  In  the  former  he  was  editor  of  the 
High  School  News,  and,  at  Andover,  of  the  Philo 
Mirror,  the  school  magazine.  He  graduated  from 
Cornell  University  in  1874  with  the  degree  of 
Ph.  B.  He  then  took  a  special  postgraduate  course 
in  history  at  Cornell  and  in  Europe.  He  was  the 
Commencement  Day  orator  at  Cornell  and  the 
historian  of  his  class. 

Of  fine  social  tendencies,  his  gentle  impulses  were 
quickened  and  made  firm  l^  membership  in  two 
Greek  letter  fraternities. 

For  a  short  time  after  his  return  from  Europe 
he  was  an  editorial  writer  on  a  Cleveland  paper,  but 
at  the  solicitation  of  his  parents  he  returned  to  Co- 
lumbus in  1878,  and  from  that  time  until  1890 
devoted  himself  to  mercantile  and  literary  pursuits. 
During  this  time  he  read  law  and  was  admitted  to 
the  practice  by  the  Supreme  Court  of  Ohio  June  5, 
1890.  He  graduated  from  the  law  school  of  the 
Ohio  State  University  in  1892. 

Having  early  developed  a  capacity  for  imparting 
knowledge,  and  possessing  a  warm  and  sympathetic 
intimacy  with  young  men,  he  was  made  one  of  the 
Professors  of  Law  of  the  Ohio  State  University  in 
1893,  which  position  until  1911  he  occupied  with 
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great  benefit  to  the  institution  and  credit  to  him- 
self. 

On  May  14,  1895,  he  was  appointed  Reporter  of 
the  Supreme  Court  of  Ohio  and  occupied  that 
position  until  his  death.  He  published  48  volumes 
of  the  Ohio  State  Reports.  They  constitute  an 
outward  exhibition  of  his  service  in  that  position, 
but  they  do  not  adequately  testify  to  the  great  as- 
sistance he  rendered  in  presenting  to  the  bench  and 
bar  of  the  state  the  contributions  made  by  the  Court 
to  the  body  of  the  law  and  to  our  system  of  juris- 
prudence. 

For  more  than  thirty  years  Mr.  Randall  led  a 
semi-public  life.  His  activities  in  the  spread  of  in- 
telligence and  in  the  instruction  of  the  people  were 
manifold  and  far-reaching.  It  is  doubtful  if  any 
other  citizen  of  Ohio  has  mastered  with  such 
breadth  and  detail  the  history  of  the  great  North- 
west Territory,  which  he  always  presented  with  at- 
tractive diction  and  vast  learning.  He  had  ex- 
tensive knowledge  of  the  mounds  and  mound  build- 
ers. He  knew  the  history  of  the  tribes  of  Indians 
who  have  lived  in  the  Northwest  Territory,  their 
chiefs  and  their  achievements,  and  he  eloquently  de- 
scribed with  sympathetic  voice  and  pen  the  decline 
of  the  Indian  influence  in  America. 

He  was  in  great  demand  as  a  speaker  on  art, 
literature,  history,  economics,  politics  and  religion. 
In  great  public  crises,  like  the  recent  world  war,  his 
services  were  much  sought,  and  willingly  and  la- 
boriously contributed  for  the  public  good. 

His  vast  fund  of  knowledge  on  affairs  relating  to 
the  government  of  the  state  and  its  institutions  led 
to  his  being  consulted  on  important  matters  by  every 
Governor  of  Ohio  for  the  last  quarter  of  a  century. 
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and  by  many  state  officials  and  members  of  the  Gen- 
eral Assembly. 

In  1893  he  was  appointed  by  Governor  McKinley 
Trustee  of  the  Ohio  State  Archaeological  and  His- 
torical Society.  He  became  Secretary  of  the  So- 
ciety in  1894,  and  has  been  re-appointed  Trustee  by 
every  Governor  since  that  time.  He  was  Editor  of 
the  Society's  Quarterly,  and  in  1903  was  the  pro- 
tagonist and  director  of  the  Ohio  Centennial  cele- 
bration held  at  Chillicothe.  Mr.  Randall  edited  the 
account  of  the  proceedings  of  that  celebration,  a 
work  of  over  700  pages. 

A  Republican  in  politics,  he  was  a  delegate  to  the 
National  Convention  of  that  Pafty  in  1904.  He 
occupied  many  state  and  municipal  positions  of 
trust. 

He  actively  engaged  in  the  procuring  of  funds  by 
private  benefaction  and  public  appropriation  for 
the  carrying  on  of  many  works  for  the  historical 
and  literary  instruction  of  the  people. 

In  addition  to  many  lectures  which  he  wrote  and 
delivered  in  different  parts  of  the  country  and  which 
disclosed  his  wide  learning  and  versatile  literary 
talents,  he  was  the  author  of  a  number  of  works. 
Among  these  are  "Negotiable  Acts  Bills  of  Ohio,'* 
"Cases  in  Ohio  Agency,"  "The  Separatist  Society 
of  Zoar,"  "The  Mound  Builders  of  Ohio,"  and 
"Blennerhassett."  He  was  an  associate  editor  of 
"Bench  and  Bar  of  Ohio,"  two  volumes,  and  con- 
tributor to  "Cyclopedia  of  Law  and  Procedure"  and 
"Encyclopedia  Americana."  He  was  joint  author 
with  the  Hon.  Daniel  J.  Ryan  of  Randall  &  Ryan's 
"History  of  Ohio,"  in  five  volumes.  If  the  dis- 
tinguished authors  of  this  work  had  rendered  no 
other  services  to  their  state,  this  great  work  of  itself 
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would  entitle  them  to  the  lasting  gratitude  of  the 
people  of  Ohio. 

Mr.  Randall  wrote  well  and  with  conspicuous 
beauty  and  strength  of  statement.  His  enthusiastic 
and  optimistic  nature  and  superb  humor  made  a  fit 
setting  for  the  gospel  of  good  cheer,  of  which  he 
was  the  apostle.  One  of  the  finest  things  about  him 
was  his  splendid  love  for  children,  and  this  always 
showed  itself  in  the  frequent  lectures  that  he  de- 
livered to  the  afflicted  children  at  the  Blind  Asylum. 

He  was  a  member  of  the  American  Historical 
Association,  the  American  Bar  Association,  Ohio 
State  Bar  Association,  the  American  Literary  Asso- 
ciation, English  Speaking  Union,  honorary  life 
member  of  the  Columbus  Chamber  of  Commerce, 
and  Trustee  of  the  Sessions  Academy  of  Art.  At 
his  death  he  was  President  of  the  Kit-Kat  Club  of 
Columbus,  a  literary  organization,  whose  meetings 
were  a  constant  delight  to  him,  and  which  he  en- 
riched with  his  learning  and  wit. 

On  October  28,  1874,  Mr.  Randall  was  married 
to  Mary,  the  daughter  of  John  H.  and  Catherine 
Coy,  Ithaca,  N.  Y.,  who,  with  two  sons  and  a  daugh- 
ter, survive  him. 

His  private  life  was  delightful  and  serene. 

He  had  a  firm  and  beautiful  belief  in  his  religion 
and  was  loyal  to  the  Congregational  Church,  to 
which  he  belonged. 

Of  incorruptible  integrity  and  purity  of  char- 
acter, he  had  the  gentle  spirit  and  the  love  for  man- 
kind which  adorns  and  never  fails  to  benefit  the 
community  in  which  it  is  found. 

It  is  ordered  that  a  copy  of  this  Memorial  be  sent 
to  the  family  of  Mr.  Randall. 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  OHIO 

JANUARY  TERM,  1920. 


Hon.  HUGH  L.  NICHOLS,  Chiep  Jusncx 

Hon.  THOMAS  A.  JONES, 
Hon.  EDWARD  S.  MATTHIAS, 
Hon.  JAMES  G.  JOHNSON, 
Hon.  R.  M.  WANAMAKER, 
Hon.  JAMES  E.  ROBINSON, 
Hon.  STANLEY  W.  MERRELL. 


JUDGIl. 


Martin  et  al.  v.  The  City  of  Columbus. 

Municipal  corporations  —  Appropriation  of  property — Action  in 
rem  — No  burden  of  proof — Jury  an  appraising  or  assessing 
board* 

L  An  action  brought  by  a  municipality  to  condemn  private  property 
under  the  constitution  and  laws  of  Ohio  is  a  proceeding  in 
rem, 

2.  In  such  proceeding,  there  are  no  formal  pleadings  or  definite 

issues,  which  admit  of  affirmation  upon  one  side  and  denial 
upon  the  other,  and  hence  the  doctrine  of  "burden  of  proof*' 
has  no  application. 

3.  The  jury  acts  merely  as  an  appraising  or  assessing  board,  de- 

termining the  fair  market  value  of  the  property  from  all  the 
evidence  submitted. 

(No.  16214— Decided  January  14,  1920.) 
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Opinion,  per  Wanamakeb,  J. 

Error  to  the  Court  of  Appeals  of  Franklin 
county. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  C.  Nicholson  and  Mr.  B.  IV.  Gear-- 
heart,  for  plaintiffs  in  error. 

Mr.  Henry  L.  Scarlett,  city  attorney;  Mr.  Charles 
A.  Leach  and  Mr.  Joseph  A.  Godown,  for  defend- 
ant in  error. 

Wanamaker^  J.  The  city  of  Columbus  brought 
this  action  in  the  court  of  common  pleas  of  Frank- 
lin county  to  condemn  certain  lands  of  the  plaintiffs 
in  error,  pursuant  to  the  Constitution  of  Ohio  and 
the  statutes  in  such  case  made  and  provided. 

Upon  the  trial  the  court  charged  the  jury,  among 
other  things,  as  follows: 

"The  burden  of  proving  the  value  of  this  prop- 
erty rests  upon  the  defendants,  the  owners  of  the 
property,  and  they  are  required  to  prove  its  value  by 
a  preponderance,  that  is,  by  the  greater  weight  of 
the  evidence.'^ 

To  this  charge  the  plaintiffs  in  error  duly  ex- 
cepted. The  motion  for  a  new  trial  was  overruled 
by  the  court  of  common  pleas,  and  judgment  en- 
tered upon  the  verdict  of  the  jury  under  the  above 
charge.  The  court  of  appeals  affirmed  the  judg- 
ment below. 

The  sole  question,  therefore,  before  this  court,  is: 
Did  the  trial  judge  correctly  charge  the  law  touch- 
ing the  burden  of  proof  in  a  condemnation  suit  by 
a  municipality? 
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Opinion,  per  Wanamakes,  J. 

Both  parties  to  this  cause  have  urged  upon  the 
court  the  careful  consideration  of  Neff  v.  City  of 
Cincinnati,  32  Ohio  St.,  215,  decided  by  the  su- 
preme court  of  Ohio  in  1877.  The  first  proposition 
of  the  syllabus  in  that  case  reads: 

"Under  the  provisions  of  the  statute  authorizing 
a  municipal  corporation  to  appropriate  land  to  a 
public  use,  such  corporation  must  secure  an  'inquiry 
into  and  assessment  of  compensation'  by  a  jury  to 
the  owner  of  the  property  sought  to  be  appro- 
priated, which  inquiry  and  assessment  must  be,  not 
merely  nominal,  but  actual,  and  made  upon  proof 
of  the  value  of  the  property,  or  the  corporation 
may  be  defeated  in  the  appropriation;  it  is  there- 
fore not  such  error  as  will  warrant  the  reversal  of 
a  judgment  for  the  court  before  which  the  inquiry 
is  held  to  permit  such  corporation  to  open  and 
close  the  evidence  and  argument  to  the  jury." 

In  the  course  of  the  opinion,  Judge  Day,  speak- 
ing for  the  court,  says  at  page  218: 

'The  proceeding  was  under  the  provisions  of  the 
municipal  code,  to  appropriate  land  for  public  use. 
Under  the  constitution  of  the  state,  the  owners  of 
land  so  appropriated  are  entitled  to  compensation 
in  money.  To  obtain  the  land  the  law  requires  an 
assessment  of  such  compensation  to  be  made  by  a 
jury.  For  this  purpose  the  municipal  corporation 
is  required  to  notify  the  land-owners  of  its  appli- 
cation; and,  upon  proof  of  such  notice,  as  required 
by  law,  the  court  must  set  a  time  'for  the  inquiry 
into  and  assessment  of  compensation/  by  a  jury  to 
be  impaneled  for  that  purpose.  No  pleadings  are 
filed  by  the  parties,  nor  is  an  issue  of  fact  in  any 
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form  submitted  to  the  jury.  The  inquiry  into  and 
assessment  of  compensation'  comprise  all  the  duties 
of  the  jury.  This  was  the  character  of  the  trial  in 
which  the  question  is  made  as  to  which  party  is 
entitled  to  begin. 

"The  statute  providing  for  the  appropriation  of 
land  for  the  'public  works'  of  the  state,  and  for  the 
assessment  by  a  jury  of  the  amount  to  be  paid  to 
the  owners,  declares  that  'the  state  shall  be  en- 
titled to  open  and  close,  in  giving  testimony,  and 
in  the  argument.'  ♦  *  ♦  On  the  other  hand, 
the  statute  in  regard  to  appropriations  by  general 
corporations  secures  to  the  land-owner  the  rights,  in 
argument  to  the  jury,  of  a  party  holding  the  affirm- 
ative. *  ♦  *  But^  jj^  regard  to  appropria- 
tions under  the  municipal  code,  no  provision  is 
made  on  this  subject.  Such  cases,  then,  not  being 
controlled  by  any  statutory  provision,  as  to  which 
of  the  parties  must  begin  before  the  jury,  must 
necessarily  be  governed  by  the  rules  of  the  common 
law,  or  in  analogy  to  the  corresponding  provisions 
of  the  code  of  civil  procedure/' 

Judge  Day  continues: 

"The  code  provides  that  the  party,  who  would 
be  defeated,  if  no  evidence  were  to  be  given  on 
either  side,  must  first  produce  his  evidence;  and 
that  the  party  required  first  to  produce  his  evi- 
dence, shall  have  the  opening'  and  closing  argu- 
ment." 

By  this  test  of  the  Code  as  applied  in  the  Neff 
case,  it  is  quite  clear  that  the  municipality  "would 
be  defeated"  if  no  evidence  were  given  on  either 
side,  and  hence  would,  under  the  Code,  in  the  ab- 
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sence  of  any  special  provision  to  the  contrary,  be 
"required"  first  to  produce  its  evidence,  and  "have 
the  opening  and  closing  argument."  In  ordinary 
civil  actions  the  general  rule  would  undoubtedly  be 
that  such  right  and  requirement  would  carry  with 
it  the  so-called  burden  of  proof. 

But  another  test  is  equally  significant.  A  party 
plaintiff  is  the  one  that  initiates  the  action  or  pro- 
ceeding by  making  its  application  or  filing  its  pe- 
tition in  a  court  of  competent  jurisdiction,  to  pro- 
tect some  right  or  secure  some  remedy  against  the 
defendants. 

At  the  instance  of  the  petitioner  service  is  made, 
or  notice  given  to  the  defendants,  and  they  are 
brought  into  court,  usually  against  their  will.  Man- 
ifestly the  duty  rests  upon  the  plaintiff  either  to 
show  that  his  rights  have  been  violated,  or  that 
the  remedy  he  seeks  is  tinder  the  facts  and  circum- 
stances of  the  case  authorized  and  justified  by  the 
law,  and  that  therefore  he  asks  for  a  writ,  order, 
or  judgment  of  the  court  against  the  defendants. 

Under  the  general  rule,  then,  in  civil  actions,  the 
obligation  of  making  out  a  case  for  relief  or  remedy 
by  process  of  court  is  upon  the  plaintiff,  the  mover, 
the  initiator  of  the  action  or  proceeding.  And, 
speaking  generally,  the  burden  of  making  the  neces- 
sary proof  to  warrant  the  order,  finding,  or  judg- 
ment of  the  court,  is  upon  the  party  praying  for 
the  relief  or  the  remedy. 

But,  again,  the  Constitution  of  Ohio,  by  the  Bill 
of  Rights,  Section  19,  is  most  careful  to  safeguard 
the  right  of  private  property.    This  section  reads: 
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^Trivate  property  shall  ever  be  held  inviolate, 
but  subservient  to  the  public  welfare.  When  taken 
in  time  of  war  or  other  public  exigency,  impera- 
tively requiring  its  immediate  seizure  or  for  the  pur- 
pose of  making  or  repairing  roads,  which  shall  be 
open  to  the  public,  without  charge,  a  compensation 
shall  be  made  to  the  owner,  in  money,  and  in  all 
other  cases,  where  private  property  shall  be  taken 
for  public  use,  a  compensation  therefor  shall  first 
be  made  in  money,  or  first  secured  by  a  deposit  of 
money ;  and  such  compensation  shall  be  assessed  by 
a  jury,  without  deduction  for  benefits  to  any  prop- 
erty of  the  owner." 

Now  the  burden  of  showing  that  the  owner 
should  be  divested  of  his  right,  title  and  interest  in 
the  property,  and  should  surrender  the  same  to  the 
plaintiff,  is  not  upon  the  owner,  but  upon  the  per- 
son who  seeks  to  dispossess  the  owner  and  take  his 
property  for  a  public  use.  The  constitution  makes 
such  safeguard  by  expressly  providing  that  such 
property  shall  not  be  taken  for  public  use  until 
"compensation  therefor  shall  first  be  made  in 
money,  or  first  secured  by  a  deposit  of  money ;  and 
such  compensation  shall  be  assessed  by  a  jury, 
without  deduction  for  benefits  to  any  property  of 
the  owner." 

The  plaintiff,  relying  upon  the  right  of  eminent 
domain,  is  obliged  to  set  the  machinery  of  the  law 
in  operation  in  conformity  to  the  constitutional  re- 
quirement and  the  statutes  pursuant  thereto,  in  or- 
der to  secure  the  title  and  possession  gf  the  prop- 
erty. The  property  owner  need  not  even  appear. 
The  constitution  and  the  laws  protect  him  as  to 
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"full  compensation  or  just  compensation  for  the 
value  of  the  property  taken/' 

This  provision  of  the  constitution  was  under 
consideration  by  the  supreme  court  in  an  early  case, 
The  Cleveland  &  Pittsburg  Rd.  Co.  v.  Ball,  5  Ohio 
St.,  568,  when  Judge  Bartley,  speaking  for  the 
court,  said  at  page  575 : 

"The  provisions  of  the  constitution  of  this  state 
on  this  subject,  are  somewhat  different  from  the 
provisions  in  the  constitutions  of  some  of  the  other 
states.  'Full  compensation'  is  required  to  be  made 
to  the  owner  in  money  for  the  appropriation  of  his 
property,  as  a  condition  precedent.  To  be  a  full 
compensation  it  must  be  a  remuneration  or  recom- 
pense for  that  detriment  or  loss  to  the  owner  in  the 
value  of  his  property  arising  from  the  taking  of 
his  property  in  connection  with  the  use  for  which 
it  is  taken.'* 

Those  who  seek  to  dispossess  others  of  their  con- 
stitutional right  of  private  property,  under  the  pro- 
visions of  the  extraordinary  power  of  eminent  do- 
main, should  have  cast  upon  them  the  burden  of 
proving  to  the  satisfaction  of  the  court  and  jury 
that  they  have  performed,  or  are  willing  to  per- 
form, their  full  constitutional  and  statutory  duty 
in  the  premises  touching  such  full  or  just  compen- 
sation. Such  provision  is  special  and  in  derogation 
not  only  of  the  common  law  but  also  of  the  general 
provision  of  the  constitution,  and  therefore  should 
be  strictly  construed. 

Since  the  decision  in  the  Neff  case,  which  allowed 
the  city  the  right  to  open  and  close,  the  legislature 
of  Ohio  has  passed  a  statute  giving  the  right  to 
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Open  and  close  to  the  property  owner,  a&  provided 
in  Section  3684,  General  Code.  The  claim  is  made 
that  by  virtue  of  this  statute  conferring  the  right 
to  open  and  close  upon  the  property  owner,  the 
"burden  of  proof"  is  by  clear  implication  also  put 
upon  the  property  owner. 

Doubtless  it  was  the  decision  in  the  Neff  case, 
supra,  that  led  the  general  assembly  of  Ohio  to 
confer  the  privilege  of  opening  and  closing  upon 
the  property  owner,  rather  than  upon  the  parties 
seeking  to  condemn.  In  conferring  the  privilege, 
it  is  not  likely  that  they  intended  to  impose  a  bur- 
den, unless  privilege  and  burden  must  go  together. 

The  considerations  touching  the  burden  of  proof 
between  the  parties  to  a  condemnation  case,  upon 
the  question  of  value,  have  all  been  based  upon  the 
assumption  that  there  is  a  burden  of  proof.  If 
there  is  a  burden  of  proof,  the  question  properly 
arises  as  to  who  shall  meet  it,  who  shall  carry  it; 
and  if  there  be  a  shortage  in  that  respect,  as  to  who 
shall  fail. 

Very  properly,  however,  the  question  that  first  is 
entitled  to  our  consideration  is  this:  Is  there  any 
"burden  of  proof,"  as  that  phrase  is  used  and  de- 
fined in  the  practice  of  the  law  touching  cases  of 
this  character? 

It  may  be  helpful  at  this  stage  of  the  case  to 
consider  what  is  meant  by  the  technical  phrase 
"burden  of  proof."  16  Cyc.  lays  down  this  doctrine 
at  page  926: 

"The  general  rule  is  that  whoever  has  the  af- 
firmative of  the  issue,  as  determined  by  the  plead- 
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ings,  or,  where  there  are  no  pleadings,  by  the  na- 
ture of  the  investigation,  has  the  burden  of  proof. 
It  never  shifts  from  that  party  either  in  civil  or  in 
criminal  cases." 

The  same  authority  defines  "burden  of  proof"  as 
follows : 

"(0  The  necessity  of  establishing  the  exist- 
ence of  a  certain  fact  or  set  of  facts  by  evidence 
which  preponderates  to  a  legally  required  extent; 
or  (2)  the  necessity  which  rests  upon  a  party  at 
any  particular  time  during  a  trial  to  create  a  prima 
facie  case  in  his  own  favor  or  to  overthrow  one 
when  created  against  him." 

The  first  definition  really  seems  adequate  and 
plain.  It  always  must  be  interpreted  in  connection 
with  the  issues  of  a  case  or  proceeding. 

23  Cyc,  368,  defines  issues  as  applied  to  plead- 
ings as  follows : 

"A  single  certain  and  material  point  issuing  out 
of  the  allegations  of  the  plaintiflF  and  defendant; 
a  single  material  point  of  law  or  fact  depending  in 
the  suit,  which,  being  affirmed  on  the  one  side  and 
denied  on  the  other,  is  presented  for  determina- 
tion; a  point  in  dispute  between  parties  on  which 
they  put  their  cause  to  trial;  a  claim  on  one  side 
denied  by  the  other;  that  matter  upon  which  the 
plaintifiF  proceeds  by  his  action  and  which  the  de- 
fendant controverts  by  his  pleadings;  some  ques- 
tion, either  of  fact  or  law,  disputed  between  the 
parties,  and  mutually  proposed  and  accepted  by 
them  as  the  subject  for  decision.  In  technical 
strictness,  the  term  when  used  with  reference  to 
pleadings,  signifies  the  disputed  point  or  question," 
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From  the  foregoing  texts  it  is  quite  apparent  that 
there  is  no  technical,  formal,  legal  issue  relating  to 
the  value  of  the  property  in  question,  to  which  the 
technical  phrase  *'burden  of  proof"  may  intelli- 
gently and  reasonably  be  applied.  There  is  no  def- 
inite, concrete,  particular  issue  of  fact  to  be  sub- 
mitted to  the  jury,  which  is  affirmed  on  one  side 
and  denied  upon  the  other.  The  nature  of  the  con- 
troversy between  the  parties  is  such  that  it  does  not 
permit  or  admit  of  any  such  simplicity  of  state- 
ment, of  any  such  definiteness  of  controversy,  of 
any  formula  of  fact,  which  is  claimed  on  one  side 
and  denied  upon  the  other. 

In  order  to  raise  such  form  of  technical  issue,  to 
which  rules  arising  out  of  burden  of  proof  would 
apply,  it  would  be  necessary  for  the  one  party  to 
determine  upon  a  definite,  particular  proposal  as  to 
value,  which  definite  proposal  would  be  affirmed  by 
one  party  and  denied  by  the  other.  Such  unusual 
proposal  would  doubtless  furnish  the  necessary 
technical  issue  to  which  the  technical  rules  applica- 
ble to  burden  of  proof  would  apply;  but  such  would 
be  most  unusual  in  a  condemnation  case,  where  the 
witnesses  for  the  condemner,  as  well  as  for  the 
property  owner,  will  vary  thousands  of  dollars  as 
to  what  the  fair  market  value  of  the  property  is  at 
the  time  of  the  inquiry,  so  that  the  jury  would  have 
before  it  no  definite  issue  to  which  it  could  logically 
and  reasonably  apply  the  doctrine  known  as  "bur- 
den of  proof." 

The  technical  phrase,  "burden  of  proof,"  applied 
to  a  technical  pleading  of  formal  issues,  law,  or 
fact,  furnishes  a  safe  and  salutary  rule  of  law; 
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but  in  an  informal  proceeding,  where  there  are  no 
formal  pleadings,  no  special  technical  issues,  there 
is  neither  room,  right,  nor  reason  for  the  applica- 
tion of  this  doctrine.  An  informal  and  untechni- 
cal  proceeding  should  not  be  involved  or  compli- 
cated by  formal  and  technical  rules  of  law.  You 
might  as  well  undertake  to  fit  a  hat  to  a  headless 
man  as  to  fit  the  doctrine  of  burden  of  proof  to  a 
proceeding  of  this  character,  which  is  absolutely- 
wanting  an  issue  to  which  such  doctrine  can  be 
applied. 

But  there  is  another  reason  why  the  doctrine  per- 
taining to  burden  of  proof  cannot  be  applied  to  the 
case  at  bar. 

Chamberlayne's  Hand  Book  on  Evidence,  at  Sec- 
tion 399,  discusses  this  feature  very  clearly  and 
concisely  as  follows : 

"Where  there  are  no  common  law  pleadings,  as 
where  one  intervenes  in  a  pending  proceeding  as 
claimant,  the  burden  of  proof  is  placed  by  proce- 
dure or  administration  in  accordance  with  the 
natural  rule  upon  the  defendant,  claimant  or  party 
seeking  affirmative  action. 

''So,  where  one  institutes  an  action  in  rem,  seeth- 
ing affirmative  action  in  his  oivn  behalf;  —  ay  for 
the  probate  of  a  zvill,  or  seeks  relief  in  any  other 
special  proceeding  as  where  the  party  appeals  from 
an  order,  or  sues  to  condemn  land,  or  to  recover 
damages  arising  from  the  exercise  of  the  right  of 
eminent  domain,  the  burden  of  proof  is  upon  him/' 

Clearly  we  have  in  the  action  at  bar  a  proceed- 
ing in  rem,  a  proceeding  to  take  this  specific  prop- 
erty by  an  inquiry  before  a  jury  in  order  to  make 

Digitized  by  VjOOQ  IC 


12  JANUARY  TERM,  1920.        [101  O.  S. 

Opinion,  per  Wanamaksb,  J. 

full  compensation  at  the  fair  market  value  of  the 
property.  It  is  a  proceeding  w  rem  because  it  re- 
lates solely  to  the  question  of  ascertaining  or  as- 
sessing the  fair  market  value  of  the  property,  in 
order  to  make  compensation  to  the  owner,  which 
is  done  solely  in  order  to  enable  the  public  to  get 
title  and  possession  of  the  property  for  the  public 
use.  The  jury  serves  merely  as  an  assessing  board 
or  appraising  body  to  fix  the  value,  wholly  apart 
from  any  formal  technical  issues  or  rules  touching 
the  proceedings,  whether  raised  by  pleadings  or 
proof.  This  proceeding  does  not  admit  of  any 
definite,  formal,  technical  issue  touching  value.  It 
therefore  does  not  admit  of  the  technical  doctrine 
relating  to  burden  of  proof. 

The  trial  court  erred  in  imposing  such  a  burden 
upon  the  property  owner.  Judgment  below  is 
therefore  reversed. 

Judgment  reversed. 

Nichols,  C  J.,  Johnson  and  Robinson,  J  J., 
concur. 
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The  Dayton  &  Troy  Electric  Railway  Co. 
V.  Scott,  Treas.,  et  al. 

Highways — Assessments — Abutting  property  owners — Interurban 
railroad  —  Right  of  way  from  county  commissioners  —  Per- 
petual  lease  by  grantee -^ Lessee  not  owner  "in  fee,"  etc.-^ 
Section  1209,  General  Code  (102  O.  L.,  343)' 

1.  An  interurban  railway  company  operating  its  road  upon  a  right 

of  way  over  and  along  a  public  highway  by  virtue  of  a  grant 
from  a  board  of  county  commissioners  is  not  subject  to  assess- 
ment for  the  improvement  of  such  highway  as  an  owner  of 
property  abutting  thereon. 

2.  Where  a  right  of  way  was  by  resolution  granted  to  an  inter- 

urban railway  company  by  a  board  of  county  commissioners 
upon  and  along  the  side  of  a  public  highway^  and  said  company 
constructed  its  road  pursuant  to  such  grant  and  thereafter  exe- 
cuted to  another  company  a  perpetual  lease  thereof  including 
'-'all  its  right,  title,  interest,  privileges  and  franchises/'  the  latter 
company  does  not  thereby  become  the  owner  "in  fee  of  a  strip 
of  land  by  the  side  of  a  highway"  within  the  contemplation  of 
Section  1209,  General  Code  (102  O.  L.,  343). 

(No.  16288— Decided  January  18,  1920.) 

Error  to  the  Court  of  Appeals  of  Miami  county. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Broomhall  &  Broomhall,  for  plaintiff  in 
error. 

Mr.  /?.  A.  Kerr,  prosecuting  attorney,  for  de- 
fendants in  error. 

Matthias^  J.  The  primary  question  presented 
by  the  demurrer  to  the  amended  petition  is  whether 
the  plaintiff  in  error,  The  Dayton  &  Troy  Electric 
Railway  Company,  is  subject  to  assessment  lor  the 
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improvement  of  a  highway  in  which  it  has  con- 
structed and  operates  its  interurban  railway  by 
virtue  of  a  grant  of  right  of  way  by  the  board  of 
county  commissioners.  The  court  of  appeals 
answered  this  question  in  the  affirmative,  and  fur- 
ther held  that  plaintiff,  not  having  instituted  its 
action  for  injunction  until  after  the  road  improve- 
ment was  constructed,  did  not  present  an  equitable 
case  for  injunction  upon  the  further  ground  urged 
by  it  that  its  property  was  not  and  could  not  be 
benefited  by  such  improvement.  That  court  ap- 
proved the  action  of  the  common  pleas  court  in  dis- 
missing the  amended  petition  of.  the  plaintiff. 

If  the  right  of  way  of  the  plaintiff  company  did 
not  abut  upon  the  highway  it  was  not  subject  to 
assessment  in  any  amount  whatever  for  the  im- 
provement thereof. 

The  grant  of  right  of  way  under  authority  of 
which  the  railway  was  constructed  and  is^  now  be- 
ing operated  was  executed  by  the  board  of  com- 
missioners of  Miami  county,  Ohio,  on  December  9, 
1892,  to  The  Miami  Valley  Railway  Company,  its 
successors  and  assigns.  It  recites  that  said  com- 
pany had  applied  for  a  grant  of  right  of  way  over 
and  along  certain  turnpike  roads,  naming  them, 
for  the  purpose  of  constructing,  maintaining  and 
operating  an  electric  railway  thereon,  and  had  filed 
with  the  board  the  written  consent  thereto  of  the 
owners  of  more  than  one-half  of  the  feet  front  of 
the  lands  abutting  upon  such  roads ;  that  the  board 
granted  a  right  of  way  across  and  along  said  roads, 
naming  them,  for  the  purpose  of  constructing, 
maintaining  and  operating  a  line  of  electric  rail- 
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way,  "said  grant  being  made  in  consideration  of 
the  benefit  to  be  derived  by  the  public  from  the 
cheap  and  rapid  transit  furnished  by  said  road  to 
the  public."  It  was  provided  therein  that  said  rail- 
way should  be  so  laid  and  constructed  as  to  present 
the  least  possible  obstruction  to  the  free  and  con- 
venient passage  of  pedestrians  and  vehicles  over 
and  along  said  roads  consistent  with  the  proper 
operation  of  said  railway,  and  so  as  in  no  manner 
to  interfere  with  the  drainage  along  said  roads  or 
to  cause  additional  public  expense  therefor.  It  was 
required  that  the  track  of  said  railway  should  be 
laid  along  the  side  of  said  roads,  except  where  it 
became  necessary  to. cross  from  one  side  to  the 
other.  The  company  was  required  to  save  the 
county  harmless  from  damages  which  might  accrue 
to  persons  and  property  by  reason  of  the  construc- 
tion and  operation  of  said  railway  track,  and  to  give 
bond  to  that  effect.  No  term  or  period  for  the  ex- 
istence of  such  grant  was  fixed  and  prescribed  by 
its  provisions. 

On  May  27,  1902,  The  Miami  Valley  Railway 
Company  executed  to  The  Dayton  &  Troy  Electric 
Railway  Company,  the  plaintiff  in  this  case,  a  per- 
petual lease,  whereby  it  granted  to  the  latter  com- 
pany all  its  right,  title  and  interest  in  and  to  the 
railway's  properties,  rights,  privileges  and  fran- 
chises as  the  same  were  then  located  and  con* 
structed.  It  is  by  virtue  of  this  lease  that  the  plain- 
tiff here,  The  Dayton  &  Troy  Electric  Railway 
Company,  obtained"  its  right,  the  only  right  it 
claims  to  have,  to  maintain  and  operate  its  inter- 
urban  railway  upon  said  highway. 
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The  provisions  of  Section  1209,  General  Code 
(102  O.  L.,  343),  are  relied  upon  as  authority  for 
levying  the  special  assessment  which  the  plaintiff 
sedcs  to  enjoin.  That  section  provides  as  follows : 
"If  a  railway  corporation  owns  in  fee  a  strip  of 
land  by  the  side  of  the  highway  to  be  improved  on 
which  it  operates  a  steam  or  electric  railroad,  the 
land  lying  immediately  back  of  such  strip  shall  be 
regarded  and  treated  as  abutting  upon  such  high- 
way for  all  purposes  of  abutting  ownership,  and 
both  such  strip  and  the  land  lying  immediately  back 
thereof  shall  be  assessed  as  provided  in  the  pre- 
ceding section/' 

The  extent  and  term  of  thq  right,  title  and  fran- 
chise conveyed  or  attempted  to  be  conveyed  by  The 
Miami  Valley  Railway  Company  to  the  plaintiff  is 
wholly  immaterial  in  the  consideration  of  the  ques- 
tion whether  or  not  the  latter  company  "owns  in 
fee  a  strip  of  land  by  the  side  of  the  highway  to 
be  improved,"  for  the  reason  that  The  Miami  Val- 
ley Railway  Company  could  convey  no  greater 
right,  title  or  interest  than  it  received,  and  all  it 
received  or  could  receive  from  the  board  of  county 
commissioners  was  a  franchise  grant  to  operate  its* 
road  over  and  upon  the  highway.  The  right  to 
construct  and  operate  such  railway  was  granted 
by  the  board  of  county  commissioners  in  pursuance 
of  authority  conferred  by  Section  3438  et  seq.,  Re- 
vised Statutes,  the  provisions  of  which,  relative  to 
the  matter  now  under  discussion,  were  substan- 
tially the  same  as  those  of  Section  9100  et  seq., 
General  Codfr 
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From  a  consideration  of  those  provisions  it 
clearly  appears  that  no  authority  was  conferred 
thereby  upon  a  board  of  county  commissioners  to 
convey  to  a  railway  company  the  fee  in  any  portion 
of  the  highway,  and  that  the  most  that  a  railway 
company  could  acquire,  and  all  that  the  grantee  of 
the  franchise  involved  in  this  case  did  acquire,  was 
a  mere  easement  for  railroad  purposes,  limited  in 
its  use  by  the  restrictions  there  imposed,  and  sub- 
ject to  the  rights  of  owners  of  lands  abutting  upon 
the  highway  as  well  as  to  the  rights  of  the  public 
in  the  use  and  enjoyment  of  the  highway.  The 
board  of  county  commissioners  is  authorized  by 
statute  to  "fix  the  terms  and  conditions  upon  which 
such  railways  may  be  constructed,  operated,  ex- 
tended, and  consolidated,"  and  may  within  the  lim- 
itations prescribed  require  joint  use  with  another 
company.  The  right  and  privilege  conferred  upon 
such  company  is  subject  to  the  requirement  of  loca- 
tion or  relocation  of  its  tracks  in  consonance  with 
the  public,  interest. 

The  statute,  under  authority  of  which  the  high- 
way in  question  here  was  improved  and  for  which 
the  assessment  challenged  was  levied,  authorizes 
the  assessment  of  a  stated  portion  of  the  cost  and 
expense  thereof  upon  property  abutting  upon  such 
highway.  The  provisions  of  Section  1209,  Gen- 
eral Code,  cannot  be  religd  upon  as  authority  for 
the  assessment  against  the  plaintiff  company,  for 
the  reason  that  its  road  does  not  abut  upon  the 
highway,  but  is  a  part  of  the  highway,  and  there- 
fore it  does  not  own  in  fee  or  otherwise  a  strip  of 
land  "by  the  side  of  a  highway.''    The  evident  pur- 
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pose  of  the  enactment  of  this  provision  was  not  to 
authorize  the  assessment  of  a  portion  of  the  ex- 
pense of  such  improvement  upon  the  strip  of  prop- 
erty of  a  railway  corporation  whereon  it  operated 
a  steam  or  electric  railway,  for  that  would  be  as- 
sessable under  the  general  provisions  of  the  law  re- 
lating to  such  improvements  and  the  assessment  of 
the  cost  thereof;  its  purpose  was  rather  to  direct 
that  the  land  lying  immediately  back  of  such  strip 
should  be  treated  as  abutting  upon  such  highway, 
and  to  authorize  the  assessment  upon  such  land  as 
well  as  upon  the  strip  owned  by  the  railway  cor- 
poration, which  in  fact  does  abut  upon  the  high- 
way. 

Power  to  levy  special  assessments  cannot  be  ex- 
ercised unless  the  same  be  expressly  conferred.  If 
this  interurban  railway  were  located  in  the  center 
of  the  highway,  and  the  highway  were  improved 
on  both  sides  of  the  interurban  track,  it  would 
scarcely  be  contended  that  the  central  portion  of 
the  highway  occupied  by  the  track  of  the  interurban 
company  could  be  assessed  upon  the  theory  that  it 
either  abutted  upon  or  was  by  the  side  of  the  high- 
way. A  street  railway  company  may  be  required 
to  pave  the  street  between  its  rails,  for  that  is  ex- 
pressly authorized  by  statute,  but  such  company 
cannot  be  assessed  as  an  abutting  owner  for  the 
construction  of  a  sewer  along  the  highway  ovef 
which  its  line  was  constructed  and  operated.  The 
special  assessment  in  such  proceeding  as  that  under 
review  is  levied  not  against  the  owner^  but  upon  the 
abutting  property.  It  cannot  be  contended  that  the 
collection  of  this  assessment  could  be  satisfied  by 
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proceeding  against  the  property  —  a  portion  of  a 
public  highway. 

In  our  opinion  there  was  no  authority  whatever 
for  levying  such  assessment,  and  the  demurrer  to 
the  amended  petition  should  have  been  overruled. 

Judgment  rez^ersed,  and  judgment  for  plaintiff 
in  error, 

Nichols,  C.  J.,  Jones,  Johnson^  Wanamaker 
and  Robinson,  JJ.,  concur. 

Merrell,  J.,  not  participating. 


Holmes  v.  Snyder. 

Party  walls  —  Parol  agreement  to  construct  —  Action  for  one-half 
of  cost  —  Statute  of  frauds  inapplicable,  when. 

(No.  1G223  — Decided  January  13,  1920.) 

Error  to  the  Court  of  Appeals  of  Crawford 
county. 

Mr.  W.  J.  Geer,  for  plaintiff  in  error. 

Mr.  Chas.  Gallinger  and  Mr.  J.  IV.  McCarron, 
for  defendant  in  error. 

By  the  Court.  Plaintiff  in  error,  Jacob 
Holmes,  seeks  the  reversal  of  a  judgment  rendered 
against  him  in  the  court  of  common  pleas,  and  af- 
firmed by  the  court  of  appeals,  for  the  sum  of 
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$688.50,  in  favor  of  the  defendant  in  error,  George 
Snyder,  for  the  erection  by  the  latter  of  a  party 
wall  upon  an  oral  contract  that  when  completed 
the  plaintiff  in  error  would  pay  one-half  the  cost 
thereof. 

The  defendant  in  error  constructed  a  brick  build- 
ing on  his  premises  adjoining  those  of  the  plain- 
tiff in  error,  which  were  also  occupied  by  a  brick 
building,  but  extended  his  building  to  a  somewhat 
greater  depth  than  that  of  the  plaintiff  in  error, 
and  the  wall  in  question  here  is  that  which  extended 
northward  from  the  northeast  corner  of  the  plain- 
tiff in  error's  building.  There  is  evidence  in  the 
record  that  such  verbal  contract  was  entered  into 
between  the  parties,  as  claimed  by  the  plaintiff,  and 
that  such  wall  was  erected  in  pursuance  thereof. 
There  is  also  evidence  in  the  record  that  this  wall 
as  erected  is  half  on  the  premises  of  the  plaintiff 
and  half  on  the  premises  of  the  defendant.  Evi- 
dence was  adduced  to  the  contrary  and  tended  to 
show  that  no  part  of  the  wall  is  on  the  premises 
of  the  plaintiff  in  error. 

The  view  of  the  court  of  appeals  on  this  question 
in  conflict  was  that  it  had  been  resolved  by  the  trial 
court  in  favor  of  the  plaintiff'  below,  and  the  court 
held  that  the  evidence  upon  that  question  was  suf- 
ficient to  support  the  judgment.  The  record  also 
discloses  that  the  plaintiff  in  error,  in  anticipation 
of  erecting  an  extension  to  his  own  building,  and  in 
pursuance  of  his  desire  to  make  use  of  the  wall  in 
question  for  the  support  thereof,  directed  those  en- 
gaged in  the  erection  of  said  wall  to  leave  joist 
holes,  which  was  done. 
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Under  such  state  of  facts  the  claim  of  the  plain- 
tiff below  cannot  be  defeated  upon  the  ground  that 
the  agreement  under  which  such  wall  was  erected 
is  within  the  statute  of  frauds  and  therefore  in- 
valid. If  the  plaintiff  and  defendant  had  entered 
into  a  contract  jointly  with  a  third  person  to  erect 
a  w^all  upon  the  line,  for  whatsoever  purpose  it 
might  have  been  desired  or  contemplated  to  be  used, 
there  could  be  no  question  as  to  the  right  of  such 
third  party  to  recover  the  consideration  agreed 
upon  for  the  construction  of  such  wall.  There  is 
no  less  valid  obligation  upon  the  part  of  the  plaintiff 
in  error  to  pay  the  defendant  in  error  the  half  of 
the  cost  of  the  construction  of  such  wall,  assuming 
that  it  has  been  established  by  the  evidence  that 
such  contract  was  made,  which  must  be  conceded, 
for  that  question  of  fact  has  been  determined  in 
favor  of  the  defendant  in  error  and  adversely  to 
the  plaintiff  in  error. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

JoNES^  Matthias,  Johnson  and  Robinson,  JJ., 
concur. 

Merrell,  J.,  not  participating. 
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Wegener  v.  Wegener, 

PoUcemen's  Benevolent  Associations -^SecHon  3630,  Revised 
Statutes — Classes  of  beneficiaries  authorised  —  Statute,  articles 
of  incorporation  and  by-laws  or  constitution -^  Right  to  enlarge 
or  restrict  classes  —  Payment  of  benefits  —  Brother  of  decedent 
not  member  of  family,  when. 

1.  The  law  in  force  (Section  3630,  Revised  Sututes),  under  which 

the  Policemen's  Benevolent  Association  was  incorporated,  au- 
thorized such  association  to  pay  benefit  funds  levied  by  assess* 
ment  upon  its  members  to  the  "families  or  heir/'  of  the  asso- 
ciation's members.  Although  such  association  could  not,  by  its 
articles  of  incorporation,  extend  the  classes  named  in  the 
statute,  it  could  thereby  limit  the  class  to  whom  its  benevolence 
should  be  paid  and  provide,  in  its  charter,  that  the  fund  should 
be  paid  only  to  the  "families"  of  the  members. 

2.  A  by-law  or  constitution,  adopted  by  such  association,  which  en- 

larges the  class  of  beneficiaries  fixed  in  its  charter,  is  unau- 
thorized and  void. 
8.  In  his  application  for  membership  a  member  designated,  as  his 
beneficiary,  a  brother,  who  did  not  live  with  the  member  at 
the  time  of  designation  or  since.  Held:  That  the  brother  was 
not  one  of  the  family  of  the  deceased  member  within  contempla- 
tion of  the  statute  and  articles  of  incorporation  in  force  at  the 
time  of  the  designation,  and  such  designation  was  invalid. 

(No.  16322  — Decided  January  13,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

The  Policemen's  Benevolent  Association  was  in- 
corporated under  the  laws  of  Ohio  on  September 
10,  1888,  On  November  19,  1906,  Albert  W. 
Wegener  applied  for  membership  in  the  associa- 
tion, and  in  his  application  for  membership  desig- 
nated his  brother,  Edward  Wegener,  as  his  bene- 
ficiary after  the  member's  death.    Edward  Wege- 
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ner  did  not  live  with  his  brother  Albert  either  at 
the  time  of  such  designation  or  since.  On  August 
9,  1913,  Albert  W.  Wegener  married  Kathleen 
Wegener,  the  plaintiff  in  error,  and  they  lived  to- 
gether until  his  death  on  November  12,  1917.  No 
children  were  born  of  that  marriage. 

In  the  court  of  common  pleas,  by  way  of  inter- 
pleader, the  association  brought  into  court  a  benefit 
fund  of  $1612,  the  proceeds  of  an  assessment  levied 
upon  its  members,  and  asked  the  court  to  determine 
the  rights  of  the  two  claimants  to  this  fund.  The 
widow  and  the  brother  each  claimed  it.  *  The  com- 
mon pleas  court  awarded  the  fund  to  the  widow. 
The  court  of  appeals  reversed  that  judgment  and 
awarded  the  fund  to  the  brother  Edward,  where- 
upon the  widow  prosecuted  error  to  this  court. 

Mr.  Edward  /.  Kennedy  and  Messrs.  Kelley  & 
Remke,  for  plaintiff  in  error. 

Mr.  Charles  A.  J.  Walker  and  Mr.  A.  M.  Cald- 
well, for  defendant  in  error. 

Jones,  J.  The  Policemen's  Benevolent  Associa- 
tion was  organized  September  10,  1888.  At  that 
time  the  law  authorizing  its  organization  (Section 
3630,  Revised  Statutes;  83  O.  L.,  161)  provided 
that  such  associations  might  be  organized  to  trans- 
act business  on  the  assessment  plan,  and  authorized 
payment  of  funds  obtained  by  assessment  ''to  the 
families  or  heirs''  of  the  deceased  members  of  such 
association.  This  association  obtained  articles  of 
incorporation  wherein  the  purpose  clause  declared 
that  the  particular  business  object  for  which  it  was 
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formed  was  to  provide  ways  and  means  '^for  the 
payment  of  money  to  the  families''  of  the  members 
of  the  police  force.  The  association  adopted  for 
its  government  a  constitution,  which  consisted  in 
part  of  the  following: 

"Section  1,  Article  II.  The  object  of  this  as- 
sociation shall  be  to  provide  assistance  for  the 
families  or  legal  heirs  of  a  deceased  member/' 

''Section  2,  Article  IV.  The  sum  so  paid  shall 
be  held  as  a  death  benefit  fund,  to  be  paid  to  the 
family  or  whoever  the  next  deceased  member  may 
have  elected" 

Edward  Wegener  claims  the  fund  by  virtue  of 
the  statute  and  the  quoted  portions  of  the  constitu- 
tion of  the  association  which  were  in  force  at  the 
time  the  application  and  designation  were  made. 
On  the  other  hand,  the  widow  claims  the  fund 
under  the  purpose  clause  of  its  articles  of  incor- 
poration which  restricts  the  payment  of  money  ''to 
the  families"  of  the  members. 

The  legal  question  for  consideration  is :  Did  this 
benevolent  association  have  the  power,  either  by 
constitution  or  by-law,  to  enlarge  the  class  of  per- 
sons designated  in  its  articles  of  incorporation  to 
whom  the  benefits  should  be  paid  ?  It  may  be  con- 
ceded that  if  the  designation  of  the  brother  was 
valid  when  made  the  subsequent  marriage  of  the 
member  did  not  ipso  facto  revoke  it. 

It  is  insistently  urged  by  counsel  for  the  de- 
fendant in  error  that  this  case  could  be  affirmed 
upon  the  theory  that  Edward  Wegener  was,  in 
contemplation  of  law,  a  member  of  the  family  of 
the  decedent..    The  designated  beneficiary  did  not 
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live  with  his  brother  either  at  the  time  the  appli- 
cation was  made  or  since.  It  is  apparent  that  if  the 
member  had  a  wife  and  children  living  with  him 
there  would  be  but  little  force  in  that  argument. 
Moreover,  if  the  statute  had  contemplated  such  a 
situation  it  would  not  have  used  the  term  "families 
or  heirs/'  The  designated  beneficiary  was  neither 
in  law  nor  in  fact  one  of  the  family  of  the  deceased. 
This  view  is  upheld  in  the  case  of  The  Supreme 
Council  Catholic  Benevolent  Legion  v.  McGinness, 
59  Ohio  St.,  531,  537. 

The  main  features  of  the  case  depend  upon  the 
consideration  of  two  questions,  (a)  Could  the  as- 
sociation, by  its  articles  of  incorporation,  restrict 
the  class  to  which  its  benevolence  could  be  paid; 
(b)  If  so,  had  the  association  the  power  by  its 
constitution  to  enlarge  the  class  beyond  the  scope 
adopted  by  its  articles  of  incorporation? 

While  the  articles  of  incorporation  may  not  en- 
large the  class  of  beneficiaries  authorized  by  the 
statute,  the  benefit  association  could  restrict  the 
classes  in  its  articles  of  incorporation  so  as  to  con- 
fine its  benevolence  to  a  more  limited  number  than 
authorized  by  the  statute.  (The  National  Union 
et  al.  v.  Keefe  et  al.,  263  111.,  453.)  And  since  the 
facts  in  this  Illinois  case  are  so  similar  to  the  case 
in  hand,  and  involve  a  benevolent  association  or- 
ganized under  the  same  Ohio  statute  (Section  3630, 
Revised  Statutes),  I  quote  briefly  from  the  opinion 
of  Mr.  Justice  Dunn  in  that  case,  who  says  at  page 
458:  "Its  [the  association's]  powers  are  derived 
from  the  statute,  and  may  be  limited,  but  not  in- 
creased, by  its  articles  of  association.     In  ascer- 
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taining  the  scope  of  the  powers  of  a  corporation 
organized  under  a  general  law  the  court  looks  at 
the  certificate  of  the  promoters  and  the  articles  of 
incorporation,  and  its  powers  are  such,  only,  as  are 
therein  specifically  enumerated  *  *  *  a  be- 
nevolent association  may  restrict  the  objects  of  its 
benevolence  to  classes  more  limited  than  those  which 
the  statute  authorizes  it  to  include,  and  in  such  case 
persons  not  within  the  restricted  classes  specified 
cannot  receive  the  benefits  of  the  association.  {Nor- 
wegian Old  People's  Home  Society  v.  Wilson,  176 
111.  94.)  In  determining  the  classes  who  can  take 
as  beneficiaries  the  court  will  look  only  to  the  cer- 
tificate of  organization  and  not  to  the  statute  imder 
which  the  society  is  organized,  when  the  statute  in- 
cludes classes  of  beneficiaries  more  extensive  than 
those  included  in  the  certificate.  {Murphy  v.  No- 
wak,  223  111.  3010"  To  the  same  effect  is  Presby- 
terian Mutual  Assurance  Fund  v.  Allen,  106  Ind., 
593. 

The  laws  of  the  association,  either  constitution 
or  by-law,  cannot  rise  higher  than  the  source  of 
their  authority.  That  source  is  found  in  its  char- 
ter. When  these  associations  are  formed  under  a 
general  law,  that  law,  together  with  its  certificate 
of  incorporation,  forms  its  charter  and  embodies 
its  powers  and  purposes,  if  they  are  specifically 
designated  in  its  corporate  articles.  "The  charter 
of  a  company  formed  under  the  general  law  con- 
sists not  only  of  its  articles  of  association,  but  also 
of  the  general  statutes  of  the  state  under  wh^ch  the 
organization  takes  place."  (1  Cook  on  Corpora- 
tions [7  ed.].  Section  2.)    Or,  a(s  stated  by  Bacon 
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in  his  volume  on  benefit  societies:  ^The  charter, 
therefore,  or  the  articles  of  association,  is  the  foun- 
tain of  authority  for  the  corporation.  It  contains 
the  agreement  and  contract  on  the  part  of  the  cor- 
porators and  the  State  which  specifies  the  terms 
of  association,  and  the  limits  and  botmds  in  which 
the  associated  body  can  act/'  1  Bacon  on  Life  & 
Accident  Insurance  (4  ed.),  Section  38,  and  1  Mo- 
ra wetz  on  Corporations^  Section  318, 

"The  charter  of  a  corporation  serves  a  twofold 
purpose.  It  contains  the  terms  upon  which  the  cor- 
porators have  agreed  to  associate,  and  therefore 
gives  the  measure  of  authority  which  a  majority 
can  exercise;  and  it  also  fixes  the  limits  within 
which  the  body  of  corporators  can  lawfully  act  in  a 
corporate  capacity.'*  2  Morawetz  on  Corporations, 
Section  642. 

And  as  peculiarly  apt  to  the  case  at  bar  we  quote 
from  Niblack  on  Benefit  Societies  (2  ed.),  Section 
20:  "By-laws  of  a  society  inconsistent  with  the  pro- 
visions or  main  objects  of  its  charter  are  ultra  vires 
and  void.  Where,  by  the  charter,  certain  classes 
of  persons  are  to  be  benefited,  a  corporation  has  no 
authority  to  provide  by  a  by-law  for  other  beneficia- 
ries, or  to  exclude  any  class  provided  for  by  the 
charter." 

This  benevolent  association,  therefore,  having 
power  to  limit  its  class  of  beneficiaries  to  the  fam- 
ilies of  its  members,  and  having  exercised  that 
power  in  its  charter,  its  effort  to  enlarge  that  class 
by  the  adoption  of  a  constitution  was  unauthorized 
and  void.  This  could  not  have  been  done  without 
amending  its  charter.    It  follows  that  the  designa- 
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tion  of  the  brother  as  a  beneficiary  was  invalid. 
This  view  finds  support  in  the  case  of  Supreme 
Council  V.  McGinness,  supra,  wherein  the  purpose 
clause  of  the  articles  of  incorporation  is  quoted, 
and  importance  attached  to  it,  both  in  the  syllabus 
and  opinion,  in  which  Judge  Spear  said  at  page 
538:  "The  classes  of  persons  to  be  benefited  being 
designated  in  the  charter,  it  is  clear  that  the  mem- 
ber would  be  without  power  to  select  as  a  ben- 
eficiary one  not  so  designated,  and  the  corporation 
equally  without  power  to  accumulate  a  fund  .for 
persons  other  than  those  of  the  classes  so  named." 

The  judgment  of  the  court  of  appeals,  in  ignor- 
ing entirely  the  charter  provisions  of  the  associa- 
tion and  awarding  the  fund  to  the  brother,  was 
erroneous. 

For  the  reasons  stated  the  judgment  of  the  court 
of  appeals  is  reversed  and  that  of  the  common  pleas 
court,  awarding  the  fund  to  the  widow,  is  affirmed. 

Judgment  reversed. 

Nichols,  C  J.,  Matthias^  Johnson,  Wana- 
MAKER,  Robinson  and  Merrell^  JJ.,  concur. 
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The  Marietta  &  Vincent  Railroad  Co.  v.  The 
Public  Utilities  Commission. 

Public  utilities  commission — Validity  of  order — Reducing  railroad 
freight  rate  —  Lesser  rate  as  aid  to  increase  business — Rights 
and  duties  of  common  carriers. 

(No.  16341  — Decided  January  13,  1920.) 

Error  tb  the  Public  Utilities  Commission. 

Messrs.  Squire,  Sanders  &  Dempsey  and  Mr. 
Robert  F.  Denison,  for  plaintiff  in  error. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  E.  E. 
Corn  and  Mr.  C.  C.  Middleswart,  for  defendant  in 
error. 

By  the  Court.  The  Vincent  Hardware  & 
Lumber  Company,  in  December^  1918,  filed  its 
complaint  with  the  Public  Utilities  Commission 
against  the  plaintiff  in  error,  an  Ohio  railroad  cor- 
poration, alleging  that  the  freight  rates  charged  it 
by  the  company  as  a  common  carrier  were  unjust 
and  unreasonable.  It  alleged  that  the  railroad  is 
owned  and  operated  by  The  Cleveland  Stone  Com- 
pany, a  corporation  engaged  in  the  manufacture  of 
grindstones,  with  works  along  the  line  of  the  road, 
and  that  the  road  is  operated  for  the  benefit  of 
said  Stone  Company,  unjustly  discriminating 
against  the  complainant  and  other  shippers  of 
freight. 

The  defendant  in  its  answer  denied  that  its  rates 
are  unjustly  discriminatory  or  unjustly  preferen- 
tial, and  denied  that  it  is  owned  and  operated  by 
the  Stone  Company,  but  admits  that  the  Stone 
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Company  owns  or  controls  a  controlling  interest  in 
the  stock  of  the  company;  it  denies  that  the  railroad 
is  operated  for  the  benefit  of  the  Stone  Company 
in  preference  to  other  shippers,  but  admits  that  it 
is  the  principal  shipper  over  the  road.  But  it  as- 
serts that  the  amount  of  revenue  derived  is  no  more 
than  sufficient  to  pay  the  cost  of  operation  and  a 
fair  return  on  its  investment,  and  that  any  de- 
crease in  rates  would  be  a  confiscation  in  violation 
of  the  constitution. 

On  the  hearing  before  the  commission  that  body 
rendered  its  decision  in  favor  of  the  complainant, 
and  ordered  the  rates  reduced  from  $45  minimtun 
weight  50,000  pounds  to  $25  per  car,  and  freight  in 
less  than  car  lots  from  fifty  cents  per  hundred  to 
twenty-five  cents  per  hundred,  with  the  minimum 
charge  of  fifty  cents.  This  proceeding  is  brought 
to  reverse  the  order  of  the  commission. 

The  railroad  is  10.2  miles  long,  running  from 
Moore's  Junction  to  Vincent.  It  was  formerly  part 
of  the  Marietta,  Cleveland  &  Coltmibus  railroad, 
which  was  sold  at  receiver's  sale,  plaintiff  in  error 
having  afterwards  acquired  title  to  this  part  by 
purchase  in  June,  1918,  when  it  established  the 
rates  complained  of. 

The  testimony  shows  that  the  country  through 
which  the  road  runs  is  a  farming  community,  and 
along  the  road  are  one  large  village  and  several 
smaller  ones;  that  the  topography  of  the  country 
is  hilly  and  the  public  highways  in  winter  muddy 
and  almost  impassable.  A  number  of  witnesses 
were  called  by  the  complainant,  among  whom  one 
Secrest,  who  had  had  considerable  experience  in 
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the  railroad  business  as  a  railroad  auditor,  tele- 
graph operator  and  traffic  expert.  His  testimony  is 
frank  and  convincing  to  the  effect  that  the  rates 
fixed  by  the  company  were  prohibitive,  and  that 
the  shippers  to  whom  they  in  practice  applied  could 
not  do  business  while  such  rates  prevailed.  He 
gave  it  as  his  opinion  that  if  a  decreased  rate  were 
established  the  business  would  increase. . 

There  was  testimony  by  other  witnesses  as  to 
the  close  and  intimate  association  between  the 
Stone  Company  and  the  plaintiff  in  error  and  as 
to  the  apparent  control  of  the  latter  by  the  former 
in  its  own  interests.  There  was  testimony  that  the 
present  rates  were  unreasonable  and  excessive  and 
that  practically  no  freight  business  would  be  done 
hereafter  for  shippers  along  the  company's  line. 

The  evidence  shows  that  the  section  is  a  large 
apple-producing  section,  that  considerable  quanti- 
ties of  wheat,  hay  and  other  agricultural  products 
were  raised,  but  that  the  rates  fixed  were  so  high 
as  to  make  the  use  of  the  road  practically  impossi- 
ble. In  fact  the  main  contention  of  the  complainant 
and  its  witnesses  seemed  to  be  that  the  plaintiff  in 
error  did  not  desire  freight  business  except  such 
as  was  given  to  it  by  the  Stone  Company,  and  the 
Stone  Company  frankly  says  that  it  would  not  be 
in  the  railroad  business  at  all  if  it  were  not  for  the 
necessity  of  hauling  its  own  product.  It  seems  to 
be  clear  that  the  company  does  not  seek  the  patron- 
age of  the  general  public. 

With  reference  to  the  contention  of  the  plaintiff 
in  error  that  a  decrease  in  rates  would  be  con- 
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fiscatory,  the  company  offered  testimony  showing 
the  amount  that  had  been  expended  in  maintenance 
and  repairs,  'and  that  the  expenses  during  a  period 
of  the  first  seven  months  after  the  company  ac- 
quired the  road  exceeded  the  income  by  something 
like  five  thousand  dollars;  but,  on  the  other  hand, 
it  was  pointed  out  that  a  large  part  was  spent  for 
permanent  improvements  and  betterments  of  a  per- 
manent ftature.  This  was  necessary  and  was  done 
for  the  purpose  of  putting  the  roadbed  in  a  condi- 
tion to  operate,  so  that  the  owner  of  the  railroad's 
stock  might  haul  its  own  product  and  incidentally 
the  business  of  the  public.  The  reduction  made  by 
the  commission  while  considerable  leaves  the  rate 
still  higher  than  the  average  rate  in  effect  on  most 
roads  for  a  similar  movement  for  a  like  distance. 

The  commission  was  of  the  opinion  that  the  adop- 
tion of  the  lesser  rate  would  lead  to  an  increase  of 
the  business  of  the  company,  and  that  a  flat  rate  of 
$25.00  per  car,  regardless  of  distance  moved  or 
,the  weight  or  contents,  would  be  and  is  a  compen- 
satory rate,  but  it  retained  jurisdiction  of  the  case 
and  provided  that  if  after  a  trial  under  these  rates 
for  a  period  of  one  year  they  do  not  prove  to  be 
remunerative  it  will  on  application  again  take  the 
matter  up  for  further  consideration,  based  on  the 
results  of  actual  operation. 

From  the  whole  record  we  think  it  is  apparent 
that  much  more  business  can  be  done  at  but  a  small 
increase  in  the  present^  expense.  But  if  actual  ex- 
perience after  a  fair  trial  shows  the  rates  to  be  in- 
sufficient the  proper  order  can  be  made  on  the  hear- 
ing of  a  new  application. 
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We  are  not  able  to  find  that  the  order  made  in 
this  case  by  the  commission  was  unreasonable  or 
unlawful.  The  railroad  having  been  constructed  by 
a  railroad  company,  organized  under  the  laws  of 
the  state  with  authority  to  exercise  the  sovereign 
power,  and  operated  as  a  common  carrier,  it  became 
impressed  with  a  public  interest.  A  purchaser 
tJiereof,  either  at  judicial  sale  or  otherwise,  has  no 
right  to  operate  it  for  its  own  private  purpose  or 
for  the  purpose  of  those  with  whom  it  may  pri- 
vately contract  to  the  exclusion  of  the  public.  The 
State,  ex  rel.  McGhce,  Attorney  General,  v. '  The 
Black  Diamond  Co.,  97  Ohio  St.,  24. 

Of  course  when  operated  as  a  common  carrier 
it  is  entitled  to  just  compensation,  and  when  the 
locality  through  which  it  runs  is  sparsely  settled, 
and  the  demand  and  necessity  for  transportation 
small,  these  matters  must  be  taken  into  considera- 
tion and  more  than  the  rate  customary  in  more 
favorable  districts  allowed  while  the  common  car- 
rier is  operated. 

The  order  is  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias  and  JohnsoN; 
JJ.,  concur. 

Merrell,  J.,  not  participating.  . 
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KuHN  V.  The  Southern  Ohio  Loan  &  Trust  Co. 

Luns — Mortgagi  for  future  adyanas -- Priority  over  subsequent 
mortgage --^Record  as  notice  of  lien, 

1.  A  mortgage  duly  recorded^  given  for  definite  future  advances 

which  the  mortgagee  is  obligated  to  make,  is  entitled  to  priority 
for  the  full  amount  of  such  advances  over  a  subsequent  mort- 
gage recorded  after  the  former  one  though  prior  to  the  mak- 
ing of  such  future  advances.  (Spader  et  al.  v.  Lawler,  17  Ohio, 
371,  distinguished.) 

2.  Where  a  mortgage  for  obligatory  advances  is  duly  recorded, 

such  record  is  notice  to  subsequent  encumbrancers  of  a  prior 
li^  for  the  full  amount  of  such  obligatory  advances. 

(No.  16317— Decided  January  27,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

On  the  second  day  of  May,  1916,  Luella  C. 
Bagley  and  James  M.  Bagley,  her  husband,  ex- 
ecuted and  delivered  to  the  defendant  in  error 
their  certain  promissory  note  in  the  sum  of  $3,000, 
payable  one  year  after  date,  and  on  the  same  day, 
to  secure  the  payment  of  said  note,  executed  and 
delivered  to  the  defendant  in  error  their  mortgage 
deed  to  certain  premises,  which  mortgage  con- 
tained the  following  clause: 

"This  mortgage  is  given  to  improve  the  premises 
described  herein,  to  pay  off  prior  incumbrances 
thereon  and  the  mortgagor  hereby  consents  and 
agrees  with  the  mortgagee  that  the  funds  secured 
by  this  mortgage  may  be  paid  out  by  the  mortgagee 
as  provided  in  Section  8321-1  of  the  General  Code 
of  Ohio." 
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The  mortgage  was  recorded  May  6,  1916.  The 
consideration  for  said  note  and  mortgage  was  paid 
by  the  defendant  in  error  to  Luella  C.  and  James 
M.  Baglev,  $1200  on  May  8,  1916,  and  $1800  on 
June  23,  1916. 

On  May  8,  1916,  Luella  C  and  James  M.  Bag- 
ley  executed  and  delivered  to  plaintiff  in  error 
their  mortgage  deed  upon  the  same  premises  to 
secure  their  promissory  note  to  him  in  the  sum  of 
$2000,  payable  on  or  before  two  years  after  its 
date.  This  latter  mortgage  was  recorded  May 
8,  1916. 

An  action  of  foreclosure  was  brought  in  the 
common  pleas  court  of  Hamilton  county  by  the 
grantee  in  the  mortgage  of  May  2,  recorded  May 
6,  1916,  against  the  mortgagors  and  the  grantee 
in  the  mortgage  executed  and  recorded  May  8, 
1916. 

The  property  realized  on  sale,  after  paying  taxes 
and  costs,  only  a  little  over  $3000,  which  was  or- 
dered distributed  to  the  grantee  in  the  mortgage 
first  made  and  recorded. 

The  decree  of  the  court  of  common  pleas  was 
affirmed  by  the  court  of  appeals,  and  from  the  lat- 
ter decree  error  is  orosecuted. 

Mr.  Oscar  IV.  Kuhn,  for  plaintiff  in  error. 
Mr.  James  B.  Swing  and  Mr.  George  D.  Harper, 
for  defendant  in  error 

Merrell,  J.  The  question  to  be  determined  is 
whether  a  mortgage  for  future  advances  which 
the  mortgagee  obligates  himself  to  make  is  en- 
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titled  to  priority  in  distribution  to  a  later  mort- 
gage, recorded  after  the  former  one,  but  prior  to 
the  making  of  the  future  advances  or  part  thereof. 

It  is  the  contention  of  plaintiff  in  error  that  his 
mortgage,  though  later  in  time  of  execution  and 
record  than  the  mortgage  on  the  same  property  to 
defendant  in  error,  is  postponed  to  the  latter  only 
to  the  extent  of  advances  actually  made  at  the  time 
his,  plaintiff  in  error's,  mortgage  was  placed  on 
record.  Such  record  it  is  argued  is  notice  with 
respect  to  which  subsequent  advances  under  the 
earlier  mortgage  must  be  taken  to  have  been  made, 
and  tQ  which  they  are  to  be  postponed. 

This  position  is  based  upon  the  case  of  Spader 
et  aL  v.  Lawler,  17  Ohio,  371,  which  presented  a 
state  of  facts  differing  from  the  present  case 
chiefly  in  that  the  mortgage  was  given  to  secure 
"any  other  sum,  or  sums  of  money,  which  the  said 
Bonsall  may  be  owing,  or  indebted  in,  to  the  said 
Lawler." 

It  was  held  that  notes  given  by  Bonsall  to  Law- 
ler, and  secured  by  the  mortgage  referred  to,  is- 
sued "after  the  recording  of  Bonsall's  later  mort- 
gage to  Spader,  would  be  postponed  to  the  lien  of 
the  Spader  mortgage. 

In  deciding  the  case  the  court  made  it  quite  clear 
that  it  proceeded  upon  the  theory  of  giving  full 
effect  to  the  recording  statutes. 

Read,  J.,  speaking  for  the  court,  asks,  at  page 
379:  "Of  what  does  a  mortgage  with  a  clause 
for  future  advances  advise  a  subsequent  mort- 
gagee?" And  later,  page  380,  as  if  in  answer  to 
the  query,  states:  "Such  clause   [for  future  ad- 
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vances]  can  only  be  tolerated  in  any  sense  upon 
the  ground  that  it  advises  subsequent  mortgagees 
or  purchasers  that  future  advances  were  contem- 
plated, and  enables  him  by  inquiry  to  ascertain  the 
extent  of  the  incumbrance." 

The  mortgage  here  in  question  fulfils  the  con- 
ditions thus  expressed,  and  apparently  at  least  takes 
the  case  out  of  the  authority  of  Spader  v.  Lawler. 

Certain  it  is,  the  actual  decision  in  the  above 
case  was  made  with  reference  to  future  advances, 
neither  the  amount  nor  the  purpose  of  which  was 
specified  in  the  instrument.  Moreover,  there  was 
not  involved  in  that  case  the  question  of  future 
advances  which  the  mortgagee  was  under  obliga- 
tion to  make. 

In  the  instant  case,  the  situation  is  radically  dif- 
ferent. The  record  of  the  earlier  mortgage  was 
notice  to  the  world  that  the  mortgagee  therein 
had  obligated  itself  to  loan  the  mortgagor  a  cer- 
tain sum  upon  the  faith  of  the  title  as  it  then  was. 
Upon  what  principle,  then,  of  equity  or  public 
policy,  can  it  be  said  that  such  mortgagee  must 
again  search  the  records  before  making  each  ad- 
vance to  the  mortgagor?  The  search  would  be 
a  vain  thing,  since  the  advance  or  further  loan 
would  remain  obligatory,  whatever  the  state  of 
the  title  disclosed. 

On  the  other  hand,  the  grantee  in  the  later  mort- 
gage has  notice  by  the  record  that  the  proposed 
security  for  the  later  mortgage  loan  is  already  en- 
cumbered, not  merely  by  way  of  contingency  or 
expectancy;  but  for  a  definite  purpose  under  a  fixed 
obligation.    Under  such  circumstances,  the  junior 
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mortgagee  will  not  be  heard  to  urge  what  may  be 
termed  a  speculative  priority  to  such  advances 
under  the  senior  mortgage  as  turn  out  to  have  been 
made  subsequent  to  the  recording  of  the  junior 
mortgage.  Indeed.it  may  be  said  with  accuracy 
that  where  the  senior  mortgagee  has  bound  him- 
self to  make  advances  for  a  clearly  defined  object, 
he  immediately  becomes  a  bona  fide  purchaser  to 
the  full  amount  of  his  contractual  liability,  exactly 
as  if  the  entire  consideration  had  passed  on  the 
execution  and  delivery  of  the  mortgage.  1  Jones 
on  Mortgages  (7  ed.),  Section  370. 

In  the  present  case  the  record  does  not  disclose 
an  obligation  in  terms  on  the  part  of  the  mort- 
gagee to  advance  to  the  mortgagor  the  amotmt 
specified  in  the  instrument.  However,  the  purpose 
of  the  loan  as  stated  in  the  mortgage  itself  was 
"to  improve  the  premises  described  [and]  to  pay 
off  prior  incumbrances  thereon,"  and  it  is  expressly 
agreed  between  the  parties  that  "the  funds  secured 
by  this  mortgage  may  be  paid  out  by  the  mortgagee 
as  provided  in  Section  8321-1  of  the  General  Code 
of  Ohio,"  that  is  to  say,  to  mechanics  and  material- 
men. Under  these  stipulations,  and  in  the  absence 
of  other  evidence,  an  inference  of  fact  arises  that 
the  mortgagee  obligated  itself  for  the  purposes  and 
in  the  amount  stipulated. 

The  present  case,  therefore,  falls  within  the  ap- 
plication of  the  principles  above  stated. 

The  authorities  in  this  country  on  this  subject, 
otherwise  in  considerable  conflict,  support  the 
reasoning  here  given  with  almost  entire  unanimity. 
Included  are  those  jurisdictions  where  tHe  case  of 
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Spader  v.  Lawler,  supra,  has  been  followed  Ladue 
V.  The  Detroit  &  Milwaukee  Rd.  Co.,  13  Mich., 
380;  Boswell  v.  Goodwin  et  al,  31  Conn.,  74,  and 
Moroneys  Appeal,  24  Pa.  St.,  372. 

For    the    reasons    assigned    the    judgment    is 
aflfirmed 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson  and 
Wanamaker,  JJ.,  concur. 


NicHOLLs  V.  The  City  op  Cleveland. 

Constitutional  law — Municipal  corporations — Traffic  ordinancf'-^ 
Duty  of  vehicles  to  stop,  when — Street  car  discharging  pas- 
sengers—  Sections  I  and  2,  Article  I,  Constitution, 

(No.  16380— Decided  January  27,  192a) 

Error  to  the  Court  of  Appeals  of  Cuyahoga 
county.    I 

Messrs.  Howell,  Roberts  &  Duncan,  for  plaintiff 
in  error. 

Mr.  W.  S.  FitzGerald,  director  of  law,  and  Mr. 
John  J.  Sexton,  assistant  police  prosecutor,  for  de- 
fendant in  error. 

By  the  Court.  Plaintiff  in  error  entered  a  plea 
of  guilty  in  the  municipal  court  of  Cleveland  to  a 
charge  of  violating  an  ordinance  governing  traffic 
on  the  streets  of  that  city,  and  sentence  was  imposed 
upon  him  under  the  terms  of  such  ordinance.    He 
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thereupon  filed  a  petition  in  error  in  the  court  of 
appeals,  claiming  that  the  ordinance  upon  which 
the  charge  is  based  is  unconstitutional,  being  viola- 
tive of  Sections  1  and  2,  Article  I  of  the  State  Con- 
stitution, and  also  that  the  affidavit  was  insufficient 
to  charge  any  offense  under  the  ordinance^  The 
court  of  appeals  affirmed  the  judgment  of  the 
municipal  court 

The  ordinance  in  question  requires  a  person  in 
charge  of  any  vehicle  driven  or  propelled  upon  the 
streets  of  the  city  of  Cleveland  to  conform  to  cer- 
tain rules  of  the  road,  which  are  therein  set  forth, 
one  of  which  is  that  he  shall  stop  such  vehicle  and 
remain  at  the  rear  of  a  street  car  which  has  stopped 
to  take  on  or  let  off  passengers,  so  as  to  allow  pas- 
sengers free  passage  between  the  street  car  and 
the  curb,  and  shall  cause  his  vehicle  to  remain  stand- 
ing until  such  street  car  has  resumed  motion,  pro- 
vided that  in  congested  districts  vehicles  may  pass 
street  cars  so  stopping  if  they  clear  six  feet  from 
the  lower  step  or  running  board  of  the  street  car 
and  that  such  ordinance  shall  not  apply  to  vehicles 
passing  street  cars  headed  in  the  opposite,  direction. 

A  subsequent  provision  defines  the  words  "con- 
gested districts"  to  mean  the  following:  "Lorain 
avenue  from  West  25th  Street  to  Fulton  Road." 

The  provisions  of  this  ordinance  constitute  a 
reasonable  and  proper  police  regulation  to  control 
traffic  and  protect  pedestrians.  It  is  not  invali- 
dated, as  claimed  by  the  plaintiff  in  error,  because 
it  does  not  specify  or  require  to  be  marked  or 
designated  the  places  where  street  cars  may  receive 
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or  discharge  passengers;  nor  by  reason  of  the  re- 
quirement that  such  vehicle  must  remain  standing 
until  the  street  car  resumes  motion.  The  enforce- 
ment of  the  requirements  of  the  ordinance  will  not 
constitute  an  unreasonable  and  unconstitutional  in- 
terference with  the  liberty  and  rights  of  any  citizen, 
nor  deprive  any  citizen  of  equal  protection  and 
benefit  of  the  law. 

The  court  of  appeals  committed  no  error  in  hold- 
ing that  the  ordinance  in  question  is  constitutional 
and  that  the  affidavit  was  sufficient  in  form  and 
statement  to  chargq  the  plaintiff  in  error  with  viola- 
tion thereof.  The  judgment  of  that  court  is  there- 
fore affirmed. 

Judgment  affirmed. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson, 
.Wanamaker,  Robinson  and  Merrell,  JJ.,  con- 
cur. 
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McClelland,  Gdn.,  et  al.  v.  The  State,  on 
Application  of  Clark  et  al. 

Guardian —  Failure  to  file  account -^Citation— No  limitation  of 
time. 

No  limitation  of  time  exists  which  will  bar  the  issuing  of  a  cita- 
tion requiring  a  guardian  to  file  an  account  of  his  trust. 
(Philips  V.  State,  ex  rel.  Harter  et  al.,  6  Ohio  St.,  122,  disap- 
proved and  overruled.) 

(No.  16255  — Decided  January  27,  1920.) 

Error  to  the  Court  of  Appeals  of  Tuscarawas 
county. 

On  the  18th  day  of  March,  1893,  one  James 
McClelland,  then  a  resident  of  Tuscarawas  county, 
Ohio,  was  appointed  guardian  by  the  probate  court 
of  that  county  of  the  persons  and  estates  of  Bertha 
Clark,  aged  twelve  years.  May  5,  1893,  and  George 
W,  Clark,  aged  ten  years,  October  3,  1893,  said 
wards  being  the  minor  heirs  of  George  W.  Clark, 
deceased.  A  bond  of  $150  was  furnished  by  said 
McClelland  as  such  guardian  with  David  Whit- 
mire  and  Henry  Centabin  as  sureties.  Thereafter, 
in  1895,  an  additional  bond  in  the  sum  of  $500 
was  given  by  James  McClelland,  as  such  guardian, 
with  Herbert  A.  Wright  and  Lyman  Hardman, 
as  sureties.  The  application  for  appointment  con- 
tained the  statement  that  the  property  belonging 
to  said  wards  consisted  of  a  pension,  the  amount 
of  which  was  indeterminate.  No  further  proceed- 
ings appear  upon  the  records  of  the  probate  court 
until  the  2d  day  of  January,  1918,  when  the  record 
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discloses  that  a  summons  was  issued  out  of  that 
court  to  the  sheriff  of  Cuyahoga  county,  Ohio, 
commanding  him  to  summon  James  McClelland  to 
return  and  file  in  the  office  of  the  probate  court  of 
Tuscarawas  county  an  account  of  his  guardian- 
ship on  or  before  the  15th  day  of  January,  1918. 
Said  summons  was  returned  endorsed  to  the  effect 
that  James  McClelland  could  not  be  found  in  the 
county  of  Cuyahoga. 

On  the  8th  day  of  F*ebruary,  1918,  an  applica- 
tion for  a  writ  of  citation  was  filed  in  that  court 
citing  the  sureties  on  both  bonds  to  appear  and 
render  an  account  of  the  guardianship  of  James 
McClelland.  Whereupon  Lyman  Hardman  filed 
an  answer  containing  the  following  defense: 

"This  defendant  further  says  that  the  older  of 
said  wards,  Bertha  Clark,  became  of  full  age  on 
the  5th  day  of  May,  1899,  and  that  the  younger  of 
said  wards,  George  W.  Clark,  became  of  full  age 
on  the  3rd  day  of  October,  1904;  and  that  as  the 
time  for  filing  .the  said  application  for  a  writ  of 
citation  did  not  accrue  within  ten  years  next  pre- 
ceding the  date  of  filing  the  same,  the  said  applica- 
tion is  therefore  barred  by  the  lapse  of  time  and  the 
Statute  of  Limitation  in  such  case  made  and  pro- 
vided." 

Upon  a  hearing  it  was  ordered  and  adjudged  by 
the  probate  court  that  the  application  to  procure 
an  accounting  at  such  late  date  was  barred  by  the 
lapse  of  time  and  the  statute  of  limitations,  and 
said  application  was  dismissed  at  the  cost  of  the 
relators.  The  cause  was  appealed  to  the  court  of 
common  pleas  of  that  county  and  the  judgment  of 
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the  probate  court  affirmed.  Error  was  prosecuted 
to  the  court  of  appeals,  and  the  judgment  of  the 
court  of  common  pleas  and  of  the  probate  court 
was  reversed.  The  cause  is  here  upon  allowance 
of  motion  to  certify  the  record  of  the  court  of  ap- 
peals. 

Mr.  W.  V.  Wright,  for  plaintiffs  in  error. 
Messrs.  Welty  &  Burt  and  Mr.  Homer  L  N. 
Stafford,  for  defendant  in  error. 

Robinson,  J.  The  question  here  for  determina- 
tion is,  when,  if  at  all,  the  right  of  a  ward  to  re- 
quire his  guardian  to  file  an  account  is  barred  by 
lapse  of  time. 

By  Section  10933,  General  Code,  it  is  made  the 
duty  of  the  guardian  "at  the  expiration  of  his  trust, 
fully  to  account  for  and  pay  over  to  the  proper 
person  all  of  the  estate  of  his  ward  in  his  hands." 
.  In  this  case  both  of  the  wards  became  of  age 
more  than  ten  years  prior  to  the  commencement 
of  proceedings  of  any  kind  to  require  the  guardian 
to  file  an  account. 

By  Section  10939,  General  Code,  the  machinery 
is  provided  for  the  enforcement  of  such  account 
and  settlement,  and  it  is  made  the  duty  of  the  court, 
either  upon  his  own  initiative  or  on  complaint,  to 
require  the  same,  and  while  the  duty  devolves  upon 
the  court,  without  complaint,  to  enforce  the  ob- 
servance of  his  trust  by  the  trustee,  yet  the  ward 
is  not  left  without  a  remedy  in  case  the  court  is 
remiss  in  the  administration  of  his  office,  for  in 
the  same  section  provision  is  made  for  a  complaint 
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by  which  the  processes  of  the  court  may  be  put 
in  operation. 

The  legislature,  having  provided  that  upon  the 
termination  of  the  trust  the  guardian  shall  make 
final  settlement,  and  having  provided  that  the  court 
shall  upon  its  own  motion  enforce  such  settlement, 
and  also  having  provided  for  a  complaint  in  case 
both  the  guardian  and  the  court  were  derelict  in 
the  performance  of  their  respective  duties,  seems 
to  have  assumed  that  it  hiad  covered  the  field  and 
that  at  least  one  of  the  three  would  initiate  the 
proceeding  which  would  result  in  a  filing  and 
settling  of  an  account.  It  seems  never  to  have 
contemplated  any  other  situation  than  that  at  the 
initiative  either  of  the  guardian,  the  court,  or  the 
ward,  the  filing  and  settlement  of  the  account  would 
be  secured  at  the  termination  of  the  trust.  But 
with  reference  to  the  bondsmen  of  the  guardian 
it  enacted  Section  11226,  General  Code:  "An  action 
on  the  official  bond,  or  undertaking  of  an  officer, 
assignee,  trustee,  executor,  administrator,  or  guar- 
dian, or  on  a  bond  or  undertaking  given  in  pur- 
suance of  statute,  shall  be  brought  within  ten  years 
after  the  cause  thereof  accrued." 

Since  there  is  no  reference  here,  nor  elsewhere, 
to  a  limitation  of  time  within  which  a  trustee  may 
be  cited  to  file  an  account,  and  since  this  court 
in  the  case  of  Neivton  v.  Hammond,  38  Ohio  St., 
430,  has  held  that  an  action  upon  a  guardian's  bond 
does  not  accrue  so  as  to  start  the  running  of  the 
statute  of  limitations  in  that  behalf  until  an  ac- 
count is  filed  and  settled,  and  since  a  citation  is 
not  an  action  within  the  contemplation  of  the 
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Statute,  it  seems  entirely  logical  that  no  limitation 
of  time  within  which  a  citation  may  issue  to  re- 
quire a  guardian  to  file  an  account  was  intended 
or  contemplated;  and  while  this  court  has  held  in 
the  case  of  Philips  v.  State,  ex  rel.  Harter  et.  al.,  5 
Ohio  St.,  122,  that  the  limitation  of  ten  years 
within  which  an  action  may  be  brought  on  an  ad- 
ministrator's bond  applies  by  analogy  to  a  citation 
to  an  administrator  to  file  an  account,  in  view  of 
its  holding  in  Newton  v.  Hammond,  supra,  the 
analogy  seems  no  longer  to  exist. 

There  is  neither  reason  nor  justice  in  a  doctrine 
which  would  start  the  running  of  a  limitation,  by 
analogy,  to  a  statute  in  favor  of  a  trustee,  who 
has  an  estate  in  his  possession  that  he  holds  in 
trust  for  his  ward,  at  an  earlier  period  than  it 
would  start  the  running  of  the  analogous  statute 
in  favor  of  the  bondsman,  who  has  violated  no 
trust. 

If,  as  held  by  this  court  in  the  case  of  Newton 
V.  Hammond,  supra,  it  requires  the  filing  and  set- 
tling of  an  account  to  start  the  running  of  the 
statute  of  limitations  against  the  bondsman,  and 
if,  as  declared  by  this  court  in  the  case  of  Philips 
V.  State,  ex  rel,  supra,  a  limitation  by  analogy 
exists  in  favor  of  the  guardian,  then,  continuing 
the  analogy,  it  ought  to  require  the  same  state  of 
facts  and  conditions  to  put  in  operation  the  limi- 
tation which  exists  only  by  analogy  that  it  re- 
quires to  put  in  operation  the  limitation  which  is 
provided  by  statute  and  upon  which  the  analogy 
is  based. 
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For  these  reasons  we  disapprove  and  decline 
to  follow  the  holding  of  this  court  in  the  case  of 
Philips  V.  State,  ex  rel.,  5  Ohio  St.,  122,  and  hold 
that  no  limitation  of  time  as  to  a  citation  of  a 
guardian  to  file  an  account  exists. 

Judgment  affirmed. 

Matthias,  Johnson  and  Wanamaker,  JJ., 
concur. 


The  Fred  R.  Jones  Co.  v.  Fath  et  al..  Partners. 

Building  and  construction  contracts  —  Submission  of  disputes  to 
engineer  or  architect  —  Decision  of  arbiter  final,  when  —  Fraud 
and  bad  faith  not  proven,  when — Error  to  submit  disagreement 
to  jury,  when, 

(No.  16224— Decided  January  27,  1920.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga 
county. 

Mr.  James  G.  Steivart  and  Messrs.  Mathews,  Or- 
gill  &  Maschke,  for  plaintiff  in  error. 

Mr.  Mark  A.  Copeland,  for  defendant  in  error. 

By  the  Court.  Where  parties  to  a  building  or 
construction  contract  agree  to  abide  by  the  de- 
cision of  an  engineer  or  an  architect  having  over- 
sight or  supervision  of  such  work  as  to  the  amount, 
quality,  acceptability  and  fitness  of  the  several 
kinds  of  work  which  are  to  be  done  and  paid  for 
under  such  contract,  the  decision  of  the  arbiter  so 
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designated  is  binding  upon  the  parties,  unless  it  is 
shown  by  clear  and  convincing  evidence  that  such 
decision  was  based  upon  fraud,  dishonesty  or  col- 
lusion. 

In  this  case  a  contract  containing  such  a  pro- 
vision was  entered  into  between  Fath  &  Company 
and  the  city  of  Cleveland,  which  contract  was 
thereafter  assigned  by  Fath  &  Company  to  The 
Fred  R.  Jones  Company;  but  subsequently  a  con- 
tract was  entered  into  between  the  Jone^  company 
and  the  Fath  company  subletting  to  the  latter  a 
portion  of  the  work  of  excavation  provided  for 
in  the  original  contract  with  the  city,  the  Fath 
company  undertaking  to  do  such  portion  of  the 
work  in  accordance  with  the  requirements  of  the 
original  contract,  and  to  accept  the  price  provided 
therein,  to  be  paid  as  the  city  of  Cleveland  would 
pay  the  Jones  company,  and  subject  to  all  other 
conditions  provided  in  that  contract. 

The  mere  fact  of  disagreement  between  the  rep- 
resentative of  the  Fath  company  and  the  city  en- 
gineer as  to  the  quantity  of  excavation  is  no  evi- 
dence of  fraud  or  bad  faith  upon  the  part  of  the 
city  engineer.  It  is  disclosed  by  the  record  that  the 
city  engineer  checked  his  measurements  after  the 
same  had  been  disputed  and  challenged  by  the  rep- 
resentative of  the  Fath  company,  but  found  no 
errors  in  the  city's  work,  that  he  maintained  the 
correctness  of  his  previous  estimate,  and  upon  that 
computation  settlement  was  made  with  the  Jones 
company.  Settlement  upon  the  basis  of  such  com- 
putation, the  correctness  of  which  the  city  engineer 
had  maintained  from  the  first  and  at  all  times  — 
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even  though  such  settlement  was  made  when  it 
was  because  the  engineer  desired  to  relieve  the 
city  from  liability  to  suit  and  the  Jones  company 
accepted  same  upon  such  basis  because  of  fear  that 
the  city  would  exact  the  penalty  for  not  completing 
the  work  on  time,  and  from  a  desire  to  secure  final 
payment  before  a  change  of  city  administration  — 
is  not  evidence  of  collusion,  dishonesty  or  bad 
faith,  and  that  is  the  only  evidence  relied  upon 
by  counsel  to  support  the  charge  of  fraud  and  col- 
lusion made  in  the  amended  petition.  The  parties 
were  therefore  bound  by  the  terms  of  the  contract 
above  referred  to  with  reference  to  the  manner  of 
the  determination  of  the  quantity  of  excavation, 
and  it  was  error  to  submit  that  item  to  the  jury. 

The  judgment  of  the  court  of  appeals  is  reversed 
and  the  cause  remanded  to  the  court  of  common 
pleas  for  further  proceedings  according  to  law. 

Judgment  reversed. 

Nichols,  C  J.,  Jones,  Matthias,  Wanamaker 
and  Merrell,  JJ.,  concur.* 
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The  State,  ex  rel.  Doerfler,  Prosecuting 
Attorney,  v.  Price,  Attorney  General. 

Constitutional  law -^Executive  and  judicial  functions —  Grand 
jury,  prosecuting  attorney  and  attorney  general  ^Section 
tssfio,  Gemrat  Code  (to8  0.  L.,  is8) ^Special  grand  juries-- 
Duties  of  attorney  general  ^Section  i.  Article  III,  Constitution 
—  State,  county  and  municipal  functions — Prosecution  of 
crime — Exercise  of  state  police  power, 

1.  The  grand  jury  in  its  inquest  of  crimes  and  offenses,  and  in  its 

finding  and  presentation  of  indictments  to  the  court  of  com- 
mon pleas,  does  not  exercise  a  judicial  function.  It  only  acts 
as  the  formal  and  constitutional  accuser  of  crime  and  those  it 
believes  to  be  probably  guilty  thereof. 

2.  Neither  the  attorney  general  nor  the  prosecuting  attorney  in 

connection  with  his  official  services  relating  to  the  grand  jury 
exercises  any  judicial  function  under  the  present  statutes  of 
the  state  of  Ohio,  especially  Section  13560,  General  Code,  as 
amended  in  1919. 

3.  The  Constitution  of  Ohio,  especially  Section  1  of  Article  III, 

makes  the  attorney  general  one  of  the  executive  officers  of 
the  sute  of  Ohio.  In  the  exercise  of  the  police  power  of  the 
state,  the  general  assembly  of  Ohio  may  delegate  to  him  any 
such  legal,  administrative  or  executive  duties  as  it  deems  best 
and  which  are  not  otherwise  delegated  by  the  constitution. 

4.  An  act  of  the  general  assembly  authorizing  the  court  of  com- 

mon pleas,  upon  written  request  of  the  attorney  general,  to 
order  a  special  grand  jury,  as  provided  in  said  Section  13560, 
General  Code,  is  a  valid  and  constitutional  exercise  of  the 
police  power. 

5.  The  prosecution  of  crimes  and  offenses  for  the  violation  of  the 

criminal  laws  of  the  state  of  Ohio  is  a  state  function  and  not 
a  county  or  municipal  function.  It  calls  for  the  exercise  of 
the  state  police  power,  in  which  county  officers  have  only  such 
powers  as  may  be  delegated  to  them  by  the  general  assembly. 

6.  The  several  counties  of  Ohio,  as  political  subdivisions  of  the 

state,  may  be  called  upon  by  the  general  assembly  of  Ohio 
to  aid  any  of  the  executive  officers  of  the  state,  in  any  man- 
ner that  the  general  assembly  shall  deem  best,  in  the  exercise 
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ol  the  police  powers  of  the  state,  particuUrly  in  the  investifa- 
tion  and  prosecntion  of  crimes  and  offenses. 

(No.  16432— Decided  January  27,  1920.) 

In  Quo  Warranto. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  Doerfler,  prosecuting  attorney,  for 
relator. 

Mr.  John  A.  Cline,  amicus  curiae. 

Mr.  John  G.  Price,  attorney  general,  and  Mr.  B. 
IV.  Gearheart,  special  counsel,  for  respondent. 

Wanamaker,  J.  This  is  an  original  action  in 
quo  warranto  brought  in  this  court  by  plaintiff 
against  John  G.  Price,  as  attorney  general. 

Plaintiff  contends  the  power  sought  to  be  vested 
in  the  attorney  general  of  Ohio  by  virtue  of  Section 
13560,  General  Code,  as  amended  108  Ohio  Laws, 
(part  1),  158,  is  in  violation  of  certain  provisions 
of  the  Constitution  of  Ohio. 

Section  1  of  that  act  reads: 

"The  prosecuting  attorney  or  assistant  prose- 
cuting attorney,  except  as  hereinafter  provided, 
shall  be  *  *  *  authorized  at  all  times  to  appear 
before  the  grand  jury  for  the  purpose  of  giving  in- 
formation relative  to  a  matter  cognizable  by  it  or 
advise  upon  a  legal  matter  when  required.  Such 
attorney  may  interrogate  witnesses  before  such 
jury  when  it  or  he  deems  it  necessary,  but  no  other 
person  shall  be  permitted  to  remain  in  the  room 
with  the  jury  while  the  jurors  are  expressing  their 

Digitized  by  VjOOQ  IC 


52  JANUARY  TERM,  1920.         [101  O.  S. 

Opinion,  per  Wanamaker,  J. 

views  or  giving  their  votes  on  a  matter  before 
them.  In  *  *  *  matters  or  cases  which  the 
attorney  general  is  required  to  investigate  or  prose- 
cute by  the  governor  or  general  assembly,  he 
♦  ♦  *  shall  have  and  exercise  any  or  all  the 
rights,  privileges  and  powers  conferred  by  *  *  * 
law  upon  prosecuting  attorneys,  and  any  assistants 
or  special  counsel  designated  by  him  for  that  pur- 
pose shall  have  full  power  and  authority  to  act  for 
and  on  behalf  of  the  attorney  general  in  any  mat- 
ter or  case  in  which  he  is  authorized  to  act,  and 
any  stenographer  designated  by  him  for  that  pur- 
pose shall  have  the  same  privileges  and  authority 
in  relation  to  the  proceedings  conducted  by  him  as 
are  provided  in  case  of  the  official  stenographer  of 
the  county  acting  at  the  request  of  the  prosecuting 
attorney  and  shall  make  disclosure  of  testimony 
taken  or  heard  only  to  such  grand  jury  or  the  at- 
torney general  and  such  assistants  and  special 
counsel,  and  all  proceedings  in  relation  to  such  mat- 
ters or  cases  shall  be  under  the  exclusive  super- 
vision and  control  of  the  attorney  general;  and 
for  the  purpose  of  any  investigation  or  prosecution 
conducted  by  the  attorney  general  pursuant  to 
direction  by  the  governor  or  general  assembly,  the 
court  of  common  pleas  of  any  county  or  a  judge 
thereof,  on  written  request  of  the  attorney  general, 
shall  order  the  sheriff  to  call  together  a  special 
grand  jury  from  the  bystanders  or  neighboring 
citizens  of  fifteen  good  and  lawful  men  having  the 
qualifications  of  grand  jurors,  who  shall  be  re- 
turned and  sworn,  and  shall  proceed  in  the  manner 
provided  by  the  laws  relating  to  grand  juries.    Such 
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Special  grand  jury  may  be  called  and  discharge  its 
duties  either  before,  during  or  after  any  session 
of  the  regular  grand  jury,  and  its  proceedings  shall 
be  independent  of  the  proceedings  of  the  regular 
grand  jury,  but  of  the  same  force  and  effect/' 

Plaintiff  claims  that  that  section  violates  the  Con- 
stitution of  Ohio  in  the  three  following  respects: 

1st:  Said  statute  is  in  violation  of  Sections  1 
and  2  of  Article  X  of  the  G>nstitution  of  Ohio. 

2d:  Said  statute  permits  the  contemporaneous 
sittings  of  two  grand  juries  in  the  same 'county, 
which  are  entirely  independent  of  each  other  and 
whose  official  actions  may  nullify  each  other,  all  of 
which  under  the  constitution  is  violative  of  the 
public  policy  pertaining  to  grand  juries. 

3d:  That  said  statute  attempts  to  confer  judi- 
cial power  upon  the  attorney  general  of  Ohio,  in 
that  it  vests  him  with  discretion  to  decide  when 
a  special  grand  jury  shall  be  called. 

In  order  that  a  statute  shall  fall  because  it  is  in 
conflict  with  the  constitution,  it  is  necessary  that 
conflict  shall  be  so  clear  and  irreconcilable  that 
both  constitution  and  statute  cannot  operate  at  the 
same  time  and  upon  the  same  subject-matter. 

It  has  been  further  repeatedly  held  that  the  word 
"clear,**  as  herein  used,  must  be  "beyond  a  reason- 
able doubt;"  that  if  any  doubt  exists  as  to  whether 
or  not  the  statute  is  irreconcilably  in  conflict  such 
doubt  is  to  be  resolved  in  favor  of  the  validity  of 
the  statute. 

With  these  fundamental  rules  in  mind,  let  us 
examine  the  specific  contentions  of  the  plaintiff. 
The  only  reference  in  the  Constitution  of  Ohio  to 
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grand  juries  is  in  Section  10,  Article  I  of  the  Bill 
of  Rights,  which,  so  far  as  pertinent  here,  reads 
as  follows: 

''No  person  shall  be  held  to  answer  for  a  capital, 
or  otherwise  infamous,  crime,  unless  on  present- 
ment or  indictment  of  a  grand  jury;  and  the  num- 
ber of  persons  necessary  to  constitute  such  grand 
jury  and  the  number  thereof  necessary  to  conciu; 
in  finding  such  indictment  shall  be  determined  by 
law." 

This  constitutional  provision,  at  the  time  of  its 
adoption,  assumed  the  grand  jury  to  be  an  exist- 
ing institution  in  Ohio;  or,  in  short,  recognized  the 
grand  jury  as  it  existed  at  common  law.  It  is  un- 
necessary to  trace  the  earliest  history  of  the  grand 
jury  further  than  to  say  that  it  has  existed  under 
the  common  law  for  centuries,  and,  while  originally 
it  was  a  body  not  only  of  accusers  but  of  tryers, 
for  centuries  at  least  it  has  acted  only  in  the  for- 
mer capacity.  Its  adoption  in  this  country  both  in 
federal  and  state  jurisdictions  has  no  doubt  been 
upon  the  theory  that  it  was  one  of  the  most  sub- 
stantial and  serviceable  guarantees  against  official 
tyranny,  malicious  prosecution,  and  ill-advised  and 
expensive  trials,  which  might  generally  be  avoided 
if  the  formal  accusation  of  crime  were  first  made 
by  one^s  peers,  as  represented  by  the  grand  jury. 
One's  individual  rights  are  those  safeguarded 
against  private  malice,  party  passion  or  govern- 
mental abuse.  The  standard  oath  of  the  grand 
jury  is  almost  as  old  as  the  institution  itself.  It 
is  aptly  expressed  in  the  Ohio  statute.  Section 
13556,  General  Code: 
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'When  the  foreman  is  appointed,  an  oath  shall 
be  administered  to  him  in  the  following  words: 
'Saving  yourself  and  fellow  jurors,  you,  as  fore- 
man of  this  grand  inquest,  shall  diligently  inquire, 
and  true  presentment  make,  of  all  such  matters  and 
things  as  shall  be  given  you  in  charge,  or  otherwise 
come  to  your  knowledge,  touching  the  present  serv- 
ice; the  counsel  of  the  state,  your  own  and  your 
fellows,  you  shall  keep  secret,  unless  called  on  in 
a  court  of  justice  to  make  disclosures ;  and  you  shall 
present  no  person  through  malice,  hatred,  or  ill- 
will,  nor  shall  you  leave  any  person  tmpresented 
through  fear,  favor,  or  affection,  or  for  any  re- 
ward, or  hope  thereof;  but  in  all  your  present- 
ments you  shall  present  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  according  to  the  best  of 
your  skill  and  understanding/  " 

It  will  be  observed  that  the  inquiry  made,  and 
the  official  presentment  thereof,  exempt  nobody 
but  the  jurors.  The  prosecuting  attorney  may  be 
indicted,  the  common  pleas  judge  may  be  indicted, 
or  any  other  citizen,  private  or  official. 

In  short,  the  grand  jury  belongs  to  the  people, 
to  the  government,  and  is  not  an  adjunct  of  the 
court.-  The  grand  jury  sits  upon  its  own  adjourn- 
ments, and  is  comparatively  without  limit  in  the 
scope  of  its  investigation,  the  bills  that  it  may  re- 
turn, or  the  general  findings  that  it  may  make.  In 
the  deliberations  of  the  grand  jury,  no  person,  not 
even  the  court,  the  prosecuting  attorney,  the  attor- 
ney general  or  the  jury's  own  stenographer,  can 
be  present  when  it  is  deliberating  upon  the  facts  of 
a  case,  discussing  and  determining  whether  or  not 
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it  shall  vote  a  bill  of  indictment.  The  independence 
and  integrity  of  the  grand  jury,  both  under  the 
common  law  and  our  state  constitution,  are  in  no 
wise  invaded  by  the  statute  in  question,  since  the 
attorney  general  exercises  only  the  same  powers 
and  the  same  rights  as  does  the  prosecuting  attor- 
ney under  the  same  statute. 

We  come  now  to  the  pertinent  matter  complained 
of  by  the  plaintiff  concerning  the  special  provisions 
of  the  constitution  that  were  violated  by  the  act  in 
question.    What  are  Sections  1  and  2  of  Article  X? 

Section  1 :  The  general  assembly  shall  provide, 
by  law,  for  the  election  of  such  county  and  town- 
ship officers  as  may  be  necessary. 

Section  2:  County  officers  shall  be  elected  on 
the  first  Tuesday  after  the  first  Monday  in  Novem- 
ber, by  the  electors  of  each  county,  in  such  man- 
ner, and  for  such  term,  not  exceeding  three  years, 
as  may  be  provided  by  law. 

Surely,  there  is  nothing  in  these  sections  that 
applies  to  the  question  raised  in  this  cause.  The 
sections  apply  only  to  the  proposition  that  you 
cannot  create  public  officers  for  townships  and 
counties,  to  be  selected  by  appointment:  that, 
in  short,  all  such  officers  must  be  elected.  But  it  is 
claimed  that  the  attorney  general  in  exercising  the 
powers  he  does  under  this  statute,  is  exercising  the 
functions  of  a  county  officer ;  that  he  is  not  elected 
as  such ;  and  that,  in  short,  the  attorney  general  is 
here  usurping,  contrary  to  the  constitution,  the 
functions  of  the  prosecuting  attorney  as  an  officer 
of  the  county. 
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Again,  it  will  be  helpful  to  see  what  the  state 
constitution  says  about  the  attorney  general.  Sec- 
tion 1,  Art.  Ill,  reads:  "The  executive  department 
shall  consist  of  a  governor,  lieutenant  governor, 
secretary  of  state,  auditor  of  state,  treasurer  of 
state,  and  an  attorney  general,  who  shall  be 
elected,"  etc.  So  that  the  attorney  general  of  Ohio 
is  a  constitutional  officer  of  the  state,  in  the  execu- 
tive department  thereof,  chargeable  with  such  du- 
ties as  usually  pertain  to  an  attorney  general,  and 
especially  with  those  delegated  to  him  by  the  gen- 
eral assembly  of  Ohio,  exactly  as  duties  are  dele- 
gated to  the  other  executive  officers  of  the  state, 
the  lieutenant  governor,  secretary  of  state,  auditor 
of  state,  treasurer  of  state  and  any  others 
created. 

Now,  as  to  the  prosecuting  attorney  of  a  county, 
he  is  not  a  constitutional  officer.  He  exists  only  by 
virtue  of  the  favor  of  the  general  assembly  of 
Ohio,  under  Section  1,  Article  X,  wherein  the  gen- 
eral assembly  is  authorized  to  "provide,  by  law, 
for  the  election  of  such  county  and  township  officers 
as  may  be  necessary."  The  general  assembly  of 
Ohio  that  passed  the  act  providing  for  the  pros- 
ecuting attorney  of  each  county  may  tomorrow 
abolish  the  office  and  create  a  new  one,  or  entirely 
change  the  duties  of  the  office. 

Counties  are  not  separate  political  entities,  but 
are  created  only  for  the  purpose  of  aiding  the  state 
in  its  general  plan  and  policy  of  government.  They 
have  always  been  counted  as  subordinate  to  the 
state  in  the  exercise  of  governmental  power,  and 
especially  in  the  exercise  of  police  power.    It  is  im- 
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possible,  of  course,  for  the  state  to  maintain  law 
and  order  and  enforce  the  acts  of  the  general  as- 
sembly of  the  state  of  Ohio  except  by  acting 
through  the  several  counties  of  the  state,  and  the 
statute  seems  to  have  wisely  provided  that  the  at- 
torney general,  or  general  attorney  of  the  state, 
shall  act  as  the  chief  legal  executive  officer  in  that 
behalf.  The  general  assembly  has  wisely  contem- 
plated that  there  may  be  emergencies  that  imper- 
atively demand  the  presence  and  personal  participa- 
tion of  the  attorney  general  in  advising  grand 
juries  as  to  the  law  of  a  case,  and  aiding  them  in 
the  examination  of  witnesses,  even  to  the  exclusion 
of  the  local  legal  authorities.  Indeed,  the  act  in 
question  in  the  case  at  bar  contains  a  section  recog- 
nizing this  particular  situation  as  justifying  the 
amendment.    Section  3  reads: 

'This  act  is  hereby  declared  to  be  an  emergency 
act  necessary  for  the  immediate  preservation  of 
the  public  peace  and  safety.  Such  necessity  exists 
because  of  the  reason  that  an  epidemic  of  crime 
prevails  in  some  parts  of  the  state  resulting  in  the 
loss  of  life  and  property  to  many  citizens,  and  it  is 
essential  that  the  attorney  general,  as  the  chief 
law  officer  of  the  state,  and  the  courts  of  the  state 
should  be  clothed  with  power  sufficient  to  authorize 
the  immediate  institution  of  all  investigations  and 
prosecutions  and  the  calling  of  special  grand  juries, 
appropriate  for  the  speedy  punishment  of  criminals 
and  the  termination  of  lawlessness/' 

It  would  be  a  strange  doctrine  to  announce  that 
one  of  the  state's  executive  officers,  expressly  pro- 
vided for  by  the  constitution,  might  not  legally  ad- 
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vise  and  aid  the  grand  jury  in  its  inquest  as  to 
crimes  and  offenses  committed  against  the  state. 
It  would  be  more  than  passing  strange  to  hold  that 
such  officer  in  the  exercise  of  a  sound  discretion 
could  not  be  authorized  by  the  general  assembly  of 
Ohio  to  aid  in  the  exercise  of  the  state's  police 
power  through  the  efficient  arm  of  the  grand  jury. 

The  claim,  that  the  doctrine  of  home  rule,  which 
is  recognized  by  Sections  1  and  2,  Article  X,  supra, 
is  invaded,  is  not  justified.  The  constitution  in  no 
wise  makes  any  provision  for  home  rule  in  coun- 
ties, save  as  such  inferentially  appears.  It  does, 
however,  make  a  straightforward,  sweeping  decla- 
ration in  favor  of  home  rule  for  municipalities. 
Would  it  be  urged  that  by  reason  of  such  declara- 
tion of  home  rule  in  municipalities  the  attorney 
general  in  the  exercise  of  his  powers  as  an  execu- 
tive officer  of  the  state  would  be  excluded  from  his 
duties  as  law  enforcer  in  the  municipality,  when  the 
criminal  laws  of  the  state  had  been  invaded  and 
atrociously  violated?  That  would  be  running  the 
reason  of  home  rule  argument  into  the  ground  and 
making  it  ridiculous. 

We  find  no  conflict  between  the  act  in  question 
and  Sections  1  and  2  of  Article  X. 

We  do  not  regard  as  persuasive  the  claim  that 
two  grand  juries  acting  independently  of  each  other 
would  likely  result  in  confusion,  that  each  would 
nullify  the  official  acts  of  the  other,  contrary  to  the 
spirit  and  public  policy  of  the  constitution.  Grand 
juries  as  they  are  now  constituted  frequently  re- 
turn no  bills,  where  succeeding  grand  juries  find 
sufficient  reason  to  return  true  bills.     One  petit 
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jury,  dealing  with  the  same  essential  facts,  fre- 
quently disagrees  with  another  petit  jury  in  some 
other  court  of  the  same  county;  but  such  is  never 
presented  as  a  reason  for  constitutional  conflict. 

.  To  argue  that  a  county  could  have  but  one  grand 
jury  to  investigate  high  crimes  and  misdemeanors 
would  be  equivalent  to  saying  that  it  should  have 
but  one  petit  jury  to  try  such  high  crimes  and  mis- 
demeanors. The  whole  matter  is  one  for  the  dis- 
cretion of  the  general  assembly,  dependent  upon 
the  public  needs  and  public  safety. 

To  say  that  the  people  may  not  provide  full  and 
adequate  means  of  investigating  crime  and  indict- 
ing those  probably  guilty  thereof,  by  more  than  one 
complement  of  either  grand  juries  or  public  officers, 
if  necessary  and  authorized  by  the  general  assem- 
bly, is  using  the  constitutional  guarantees  of  the 
United  States  to  uphold  crime  and  disorder  rather 
than  to  protect  the  citizenship  in  its  rights  to  peace 
and  safety. 

The  last  contention  made  is  that  the  statutes  in 
question  confer  judicial  power  upon  the  attorney 
general.  The  whole  matter  of  calling  and  organ- 
izing the  grand  jury  has  been  wisely  left  from  time 
immemorial  to  the  legislative  body.  Its  discretion 
is  final  in  that  behalf,  so  long  as  it  in  no  wise  inter- 
feres with  the  fairness,  impartiality,  independence 
and  integrity  of  the  grand  jury.  No  claim  is  made 
in  this  case  that  there  has  been  any  interference; 
nor  could  there  be,  because  the  statute  vests  in  the 
attorney  general  the  identical  powers  that  are 
vested  in  the  prosecuting  attorney,  save  and  except 
his  right  to  demand  of  the  court  the  calling  of  such 
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grand  jury  in  accordance  with  the  statutes.  And 
when  so  called,  the  grand  inquest  which  it  holds 
is  simply  one  of  investigation,  one  of  inquiry  and 
accusation. 

The  relations  of  the  grand  jury  and  the  common 
pleas  court  are  identical  to  those  of  the  prosecuting 
attorney  and  the  probate  court  in  misdemeanor 
cases,  and  those  of  private  individuals  before  any 
magistrate.  The  prosecuting  attorney  and  the 
private  citizen  make  their  formal  charges  by  affi- 
davit. Surely  there  is  no  judicial  function  involved 
in  finding  and  presenting  the  charge  in  the  one 
court  by  indictment,  in  the  case  of  felony,  any  more 
than  there  is  in  presenting  it  by  affidavit,  in  another 
court,  in  the  case  of  misdemeanor;  much  less  is 
there  any  judicial  function  exercised  in  the  attor- 
ney general's  demand  fof  a  special  grand  jury. 

In  the  exercise  of  the  state  police  power  it  is 
fitting  to  recognize  the  chief  law  officer  of  the 
state  and  to  require  him,  as  far  as  may  be  neces- 
sary in  his  judgment,  to  aid  all  local  authorities  in 
enforcing  the  police  power  of  the  state  against  all 
state  oflFenders,  fairly  and  fearlessly. 

The  act  in  question  is  a  valid  and  constitutional 
enactment  and  the  writ  is  therefore  denied. 

IVrit  refused. 

Nichols;  C.  J.,  Jones,  Matthias,  Johnson, 
Robinson  and  Merrell,  JJ.,  concur. 
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Statement  of  the  Case. 

The  East  Liverpool  City  Ice  Co.  v.  Mattern. 

Dams  —  Negligence '-^Construction    or    maintenance — Degree    of 
care  required — Res  ipsa  loquitur — Charge  to  jury. 

(No.  16329  — Decided  January  27,  1920.) 

Error  to  the  Court  of  Appeals  of  Columbiana 
county. 

Elizabeth  Mattern  filed  her  petition  in  the  court 
of  common  pleas  of  Columbiana  county  against 
The  East  Liverpool  City  Ice  Company,  charging 
that  the  defendant  company  carelessly  and  negli- 
gently built  a  dam  on  a  natural  watercourse  flow- 
ing along  the  lands  of  the  plaintiff  and  defendant ; 
that  the  negligence  of  the  defendant  was  not  only 
in  the  plan  of  construction  but  also  in  the  materials 
used  in  the  construction,  and  also  in  the  want  of 
ordinary  care  in  its  maintenance;  and  that  by 
reason  thereof  said  dam  broke  and  caused  great 
damage  to  the  lower  riparian  owner,  Elizabeth 
Mattern,  the  plaintiff,  for  which  she  prayed  judg- 
ment in  the  sum  of  two  thousand  dollars. 

The  defendant  ice  company  in  substance  denied 
generally  that  there  was  a  dam,  and  also  denied 
that  there  was  any  negligence  on  its  part. 

The  cause  was  submitted  to  the  jury,  which  re- 
turned a  verdict  in  favor  of  the  plaintiff  in  the  sum 
of  five  hundred  and  forty-seven  dollars. 

The  case  was  taken  on  error  to  the  court  of 
appeals,  which  court  aflSrmed  the  judgment  below. 
Error  is  now  prosecuted  here  to  reverse  the  judg- 
ment. 
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Mr.  P.  M.  Smith,  for  plaintiff  in  error. 
Mr.  Ben.  L.  Bennett  and  Messrs.  Lones  &  Han- 
ley,  for  defendant  in  error. 

By  the  Court.  The  two  grounds  of  error 
complained  of  in  the  court  of  appeals  were: 

1.  The  verdict  is  against  the  weight  of  the 
evidence,  and  is  not  sustained  by  the  evidence. 

2.  And  that  there  was  error  in  the  charge  of 
the  court. 

The  court  of  appeals  very  fully  reviewed  the 
evidence  in  the  case  in  their  opinion,  and  on  all 
essential  points  and  questions  of  fact  they  find 
against  the  defendant  company,  and  make  the  fur- 
ther finding: 

"It,  the  dam,  should  have  been  constructed  with 
reference  to  what  ordinary  prudence  would  require 
in  its  construction  at  that  place  with  reference  to 
ordinary  affairs.  Of  course,  if  an  extraordinary 
convulsion  of  nature,  an  extraordinary  flood  wouW 
come  down,  one  which  ordinary  prudence  would 
not  have  foreseen,  it  would  not  be  expected,  and 
the  defendant  company  would  not  be  required  to 
construct  a  dam  with  reference  to  such  a  flood. 
But  it  would  be  required  and  was  required  to  con- 
struct its  dam  with  reference  to  the  ordinary  con- 
ditions of  nature,  at  least.  And  we  do  not  find 
that  at  this  time  there  was  any  extraordinary  flood. 
It  was  a  greater  flood  than  they  had  during  ordi- 
nary rains,  undoubtedly,  but  not  more  than  they 
could  have  anticipated.  And  it  appears  from  the 
testimony  of  Mr.  Gaston  that  there  was  no  more 
water  in  the  dam  at  the  time  it  broke  than  they  had 
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carried  when  they  were  cutting  ice.  So  that  the 
dam  fell.  We  do  not  think  it  makes  a  particle  of 
difference  whether  it  was  negligently  constructed 
or  not.  It  fell,  and  by  its  falling,  and  by  the  fact 
that  it  had  gathered  the  waters  there,  and  by  its 
falling  the  waters  were  allowed  to  escape  and  in- 
jure the  plaintiff,  rendering  the  defendant  prima 
facie  liable." 

We  are  not  disposed  to  question  the  soundness 
of  this  finding  of  fact,  and  the'  conclusion  of  law 
based  upon  it  is  equally  sound. 

The  situation  at  the  time  of  the  breaking  of  the 
dam  was  such  that  ordinary  prudence  could  have 
guarded  against  it,  under  the  finding  of  the  court 
of  appeals,  and  the  breaking  of  the  dam  in  such  a 
situation  would  call  for  the  application  of  the  doc- 
trine of  res  ipsa  loquitur. 

The  error  claimed  touching  the  measure  of  dam- 
ages as  to  the  cost  of  the  wall  was  cured  by  the 
wurt,  both  at  the  time  of  the  admission  of  the  evi- 
dence, and,  later,  in  the  charge. 

From  the  finding  of  facts  in  the  court  of  appeals 
substantial  justice  was  done,  and  the  judgment  of 
said  court  is  therefore  affirmed. 

Judgment  affirmed. 

Jones,  Matthias,  Johnson,  Wanamaker 
and  Robinson,  JJ.,  concur. 
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Statement  of  the  Case. 

The  State,  ex  rel.  Spaulding,  v.  Baldwin. 

County  treasurer — Vacancy  —  Failure  to  give  bond  —  Section 
2634,  General  Code  —  Treasurer-elect  dies  before  term  com* 
mences — Appointment  by  county  commissioners  valid. 

At  the  November,  1918,  election  W.  was  elected  county  treasurer 
for  a  term  of  two  years  beginning  on  the  first  Monday  in  Sep- 
tember, 1919.  On  the  19th  day  of  December,  1918,  W.  died, 
having  meanwhile  given  no  official  bond.  Thereupon  the 
county  commissioners  appointed  S.  as  county  treasurer  for  the 
term  to  which  W.  was  elected.  In  a  contest  between  B.,  a 
holdover  incumbent,  and  S.,  the  appointee  of  the  commissioners, 
Held:  The  appointment  of  S.  was  valid;  that,  under  the  pro- 
visions of  Section  2634,  General  Code,  a  vacancy  occurred  in 
said  office  which  the  commissioners  were  empowered  to  filL 

(No.  16440— Decided  February  17, 1920.) 

Error  to  the  Court  of  Appeals  of  Delaware 
county. 

A.  E.  Baldwin,  the  defendant  in  error,  was 
elected  to  his  first  term  as  county  treasurer  of  Del- 
aware county  at  the  election  held  in  November, 
1916,  for  the  term  of  two  years  from  the  first 
Monday  in  September,  1917,  to  the  first  Monday  in 
September,  1919.  He  thereupon  qualified  and 
served  for  the  full  term.  He  was  a  candidate  for 
re-election  in  November,  1918,  but  was  defeated  by 
one  Frank  D.  White,  who  was  then  elected  for  a 
term  of  two  years,  beginning  on  the  first  Monday 
in  September,  1919.  On  the  19th  day  of  Decem- 
ber, 1918,  following  his  election,  White  died  with- 
out having  qualified  by  giving  bond  and  taking  the 
oath  of  office. 
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Assuming  that  a  vacancy  existed,  the  county 
commissioners  of  Delaware  county  on  the  first 
Monday  in  September,  1919,  appointed  Everett  V. 
Spaulding,  the  plaintiff  in  error,  as  county  treas- 
urer for  the  term  of  two  years  from  the  first  Mon- 
day in  September,  1919.  Spaulding  gave  bond  and 
took  the  oath  of  office.  Possession  of  the  office  be- 
ing denied  him,  Spaulding  brought  suit  in  the  court 
of  appeals  against  Baldwin  by  instituting  proceed- 
ings in  quo  zvarranto  to  obtain  possession  of  the 
office.  His  petition  alleging  the  foregoing  facts, 
was  challenged  by  a  general  demurrer.  The  de- 
murrer w^as  sustained  and  the  petition  dismissed. 
Whereupon  Spaulding  prosecuted  error  to  this 
court. 

Messrs.  Hough  &  Jones  and  Mr.  E.  L.  Porter- 
field,  for  plaintiff  in  error. 

Messrs.  Marriott,  Freshwater,  Wickham  &  Mar- 
riott, for  defendant  in  error. 

Jones,  J.  Since  Baldwin,  the  respondent,  had 
served  but  two  years  as  county  treasurer,  the  con- 
stitutional ineligibility  of  that  official  to  occupy  the 
office  for  more  than  four  years  in  any  period  of 
six  years  (Section  3,  Article  X)  is  not  involved. 
Baldwin  claims  title  to  the  office  as  a  holdover  of- 
ficial, by  virtue  of  Section  8,  General  Code,  which 
reads : 

"Sec.  8.  A  person  holding  an  office  of  public 
trust  shall  continue  therein  until  his  successor  is 
elected  or  appointed  and  qualified,  unless  otherwise 
provided  in  the  constitution  or  laws." 
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In  the  absence  of  supplemental  legislation  touch- 
ing the  creation  and  filling  of  vacancies,  Baldwin's 
continuance  in  office,  as  county  treasurer,  could  be 
sustained  under  the  provisions  of  the  foregoing 
section.  But  the  quoted  section  only  vouchsafes 
his  continuation  in  office  **until  his  successor  is 
elected  or  appointed  and  qualified." 

By  Section  27,  Article  II  of  the  State  Constitu- 
tion, the  power  of  filling  vacancies,  if  not  other- 
wise provided  by  the  constitution,  must  be  exercised 
by  legislation  upon  the  subject.  Spaulding,  the 
appointee  of  the  county  commissioners,  maintains 
that  the  legislature,  comprehending  the  situation 
developed  by  the  death  of  White  after  the  election 
and  his  failure  to  give  bond,  definitely  determined 
the  causes  creating  a  vacancy  in  that  office  and 
provided  the  method  for  its  filling.  The  relator  ac- 
cordingly claims  title  under  the  following  sections 
of  the  Code: 

"Sec.  2634.  If  a  person  elected  to  the  office  of 
county  treasurer  fails  to  give  bond  as  provided  in 
the  preceding  section,  on  or  before  the  day  of  the 
commencement  of  his  official  term,  the  office  shall 
become  vacant." 

"Sec.  2636.  When  the  office  of  county  treasurer 
becomes  vacant  by  death,  removal,  resignation, 
neglect  to  give  bond  or  other  cause,  the  commis- 
sioners shall  forthwith  appoint  a  suitable  person 
to  fill  such  vacancy." 

The  holding-over  claimant  ingeniously  argues 
that  under  Section  8,  General  Code,  there  could  be 
no  successor  and  no  vacancy,  since  that  section  in 
express  terms  continued  the  incumbent  in  office. 
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This  argument  ignores  the  effect  of  Sections  2634 
and  2636,  which  explicitly  create  the  vacancy  and 
provide  for  a  successor.  The  former  section  dis- 
tinctly stipulates  that  **if  a  person  elected  to  the 
office  of  county  treasurer  fails  to  give  bond 
*    *    *    the  office  shall  become  vacant/' 

This  language  is  unequivocal.  White  was  elected 
to  the  office  of  county  treasurer  and  failed  to  give 
bond.  The  law  declared  that  thereby  a  vacancy 
occurred,  and  provided  in  the  following  section  how 
it  should  be  filled.  When  the  county  commission- 
ers therefore  appointed  the  relator  to  the  office, 
after  the  death  of  White  without  his  giving  bond, 
they  acted  clearly  within  their  official  functions  and 
the  appointment  was  valid.  Nor  are  Sections  2634 
and  2636,  General  Code,  inharmonious  with  Sec- 
tion 8,  General  Code,  for,  as  already  stated,  the 
latter  only  conferred  a  continuance  of  office  until 
a  successor  was  appointed. 

In  State,  ex  rel  Poorman,  v.  County  Commis- 
sioners, 61  Ohio  St.,  506,  it  was  held  that  the  fail- 
ure of  a  sheriff  to  give  bond,  under  statutes  of  sim- 
ilar import,  created  a  vacancy  which  the  commis- 
sioners were  required  to  fill  by  appointment. 

The  case  of  State,  ex  rel.  Adams  v.  Hopkins, 
10  Ohio  St.,  509,  gives  full  support  to  the 
view  we  have  taken.  There  the  court  had  the  same 
vacancy  statute  under  consideration.  While  the 
court  did  refer  to  the  constitutional  provision  in- 
hibiting a  county  treasurer  from  holding  office  for 
a  period  of  more  than  four  years  in  six,  that  fea- 
ture was  not  regarded  as  dispositive  of  the  case, 
evidently  for  the  reason  that  the  court  was  con- 
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sidering  the  strength  of  the  relator's  title  rather 
than  the  weakness  of  the  respondent's.  Its  judg- 
ment was  obviously  based  upon  the  predicate  that 
a  vacancy  occurred  under  the  statute.  Rapp,  the 
treasurer-elect,  died  after  the  election,  failing  to 
give  bond  on  or  before  the  first  day  of  the  term  for 
which  he  was  elected.  The  court,  in  a  per  curiam, 
held  not  only  tl;iat  there  was  a  vacancy  occasioned 
by  the  death  of  Rapp,  but  that  if  it  were  necessary 
they  would  have  also  held  that  the  office  became 
vacant  by  reason  of  the  failure  of  the  treasurer- 
elect  to  give  bond.  This  case  has  been  approvingly 
cited  in  later  Ohio  cases.  Counsel  for  respondent 
insist  that  the  Hopkins  case  is  at  variance  with 
later  Ohio  decisions,  and  the  court  of  appeals  was 
evidently  of  the  same  opinion,  for  reliance  was 
placed  on  the  following  cases  as  authority  support- 
ing its  judgment:  State,  ex  rel.  Sheets,  Atty.  Gen. 
V.  Speidel  et  aL,  62  Ohio  St.,  156,  and  State,  ex  rel. 
Hoyt,  V.  Metcalfe,  80  Ohio  St.,  244. 

In  the  latter  case  the  decision  was  based  upon 
constitutional  provisions  governing  vacancies,  and 
the  statute  here  was  not  involved,  although  the 
learned  judge  in  his  opinion  distinguishes  the  case 
of  Adams  v.  Hopkins,  supra. 

In  the  Speidel  case,  supra,  while  a  similar  statute 
existed  relating  to  the  office  of  sheriff  (Section 
2827,  General  Code),  it  is  not  mentioned  in  the 
opinion,  probably  for  the  reason  that  Buvinger  had 
died  before  the  close  of  the  polls  and  therefore  the 
statute  was  inapplicable.  However,  Walker,  the 
first  appointee,  was  permitted  to  retain  title  by  vir- 
tue of  Section  11,  Revised  Statutes  (now  Section 
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10,  General  Code),  which  authorized  an  appointee 
incumbent  to  hold  the  office  until  his  successor  was 
•'elected." 

The  commissioners  of  Delaware  county,  there- 
fore, in  assuming  that  a  vacancy  occurred  by  the 
death  of  White,  who  had  given  no  bond,  and  in  ap- 
pointing Spalilding,  made  a  valid,  legal  appoint- 
ment. 

The  judgment  of  the  court  of  appeals  is  reversed 
and  judgment  rendered  here  ordering  the  ouster  of 
Baldwin  and  the  induction  of  Spaulding  to  the  of- 
fice of  coimty  treasurer,  as  prayed  for. 

Judgment  reversed. 

Matthias,  Johnson,  Wanamaker,  Robinson 
and  Merrell,  JJ.,  concur. 

Nichols,  C  J.,  not  participating. 
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The  Industrial  Commission  v.  Davidson, 

Workmen's  compensation— Award  denied  claimant  —  Appeal  to 
common  pleas  court  —  Section  1465-90,  General  Code  (103  O, 
L,,  88)  r^  Verdict  for  compensation  and  award  paid  —  Subse- 
quent application  for  compensation  —  Denied  by  Industrial 
Commission  —  Appeal  does  not  lie,  when  —  Jurisdiction  of  In- 
dustrial Commission  —  Section  1465-86,  General  Code, 

(No.  16222  — Decided  February  17,  1920.) 

Error  to  the  Court  of  Appeals  of  Richland 
county. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  B.  W. 
Gearheart  and  Mr.  R.  R.  Zurmehly,  special  coun- 
sel, and  Mr.  T.  R.  Robison,  prosecuting  attorney, 
for  plaintiff  in  error. 

Mr.  Wm.  McE.  Weldon,  for  defendant  in  error. 

By  the  Court.  At  the  January  1915  term  of 
the  court  of  common  pleas  of  Richland  county 
Blanche  Davidson  recovered  a  judgment  in  an  ac- 
tion wherein  she  had  appealed  from  the  decision  of 
the  Industrial  Commission  refusing  to  allow  her 
any  compensation  for  injuries  which  she  claimed  to 
have  sustained  in  the  course  of  her  employment  as 
an  employe  of  a  company  which  was  a  contributor 
to  the  state  insurance  fund-  In  that  action  she  was 
awarded  compensation  for  a  period  of  fifty-five 
weeks,  at  the  rate  of  $4.50  per  week,  from  Feb- 
ruary 3,  1914,  to  March  1,  1915,  the  date  of  the 
rendition  of  the  verdict.  The  jury  at  the  same  time 
returned  special  findings,  in  substance  that  the 
plaintiff  was  suffering  from  the  injuries  alleged  in 
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the  petition,  which  were  received  by  her  in  the 
course  of  her  employment;  that  such  injuries  were 
temporary  and  occasioned  partial  disability;  and 
that  plaintiff  had  been  temporarily  and  partially  dis- 
abled for  fifty-five  weeks.  Judgment  was  awarded, 
and  that  judgment,  which  included  allowance  for 
medical  services  and  attorney  fees,  was  paid. 

Thereafter  she  made  application  to  th,e  Industrial 
Commission  to  continue  to  pay  her  compensation 
for  her  disability,  beginning  with  March  1,  1915, 
claiming  that  she  had  ever  since  the  first  day  of 
March,  1915,  continued  to  suffer  from  such  inju- 
ries, which  she  had  sustained  on  January  26,  1914. 

Such  application  was  rejected  by  the  Industrial 
Commission  on  the  ground  that  her  claim  had  been 
fully  adjudicated  in  the  former  proceeding.  There- 
upon the  plaintiff  again  appealed  to  the  common 
pleas  court  of  Richland  county.  Upon  trial  in  the 
common  pleas  court  she  was  awarded  a  judgment 
in  the  sum  of  three  dollars  per  week  for  a  period 
of  one  hundred  weeks,  which  judgment  was  af- 
firmed by  the  court  of  appeals. 

The  question  presented  by  the  record  is  whether 
the  second  appeal  from  the  action  of  the  Industrial 
Commission  was  authorized,  and  therefore  whether 
the  court  of  common  pleas  had  any  jurisdiction  of 
the  cause  upon  such  second  appeal.  The  provision 
of  the  statute  respecting  the  right  of  appeal  from 
the  action  of  the  Industrial  Commission  in  such 
matters  is  found  in  Section  1465-90,  General  Code, 
which,  as  it  then  existed,  provides  in  substance  that 
the  board  shall  have  full  power  and  authority  to 
hear  and  determine  all  questions  within  its  juris- 
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diction,  and  its  decision  thereon  shall  be  final ;  pro- 
vided, however,  in  case  the  final  action  of  the  board 
denies  the  right  of  claimant  to  participate  at  all  in 
such  fund  on  the  ground  that  the  injury  was  self- 
inflicted  or  on  the  ground  that  the  accident  did  not 
arise  in  the  course  of  employment,  or  upon  any 
other  ground  going  to  the  basis  of  the  claimant's 
right,  the  claimant  may  appeal  to  the  court  of  com- 
mon pleas  and  be  entitled  to  a  trial  in  the  ordinary 
way. 

It  was  under  this  provision  that  the  first  appeal 
was  taken  and  an  award  made  in  the  common  pleas 
court.  The  right  of  the  claimant  to  participate  in 
the  insurance  fund,  having  been  established  in  that 
proceeding,  and  that  award  having  been  certified 
to  the  Industrial  Commission,  the  claim  should 
have  been  thereafter  treated  in  all  respects  as  if 
the  award  had  been  rendered  by  such  commission. 
Roma  V.  The  Industrial  Commission,  97  Ohio  St., 
247. 

Under  the  provisions  of  Section  1465-86,  Gen- 
eral Code,  the  Industrial  Commission  then  had  con- 
tinuing jurisdiction  of  such  matter,  just  the  same 
as  if  the  award  had  been  made  the  claimant  by  the 
Industrial  Commission  instes^d  of  by  the  court  upon 
appeal,  and  it  was  the  duty  of  the  Industrial  Com-  * 
mission  thereafter  to  consider  and  determine 
whether  the  physical  condition  of  the  claimant  re- 
sulting from  injuries  sustained  by  her  was  such 
as  to  entitle  her  to  continued  payment  of  install- 
ments from  the  insurance  fund. 

It  is  apparent  that  the  Industrial  Commission 
misconceived  its  duty  in  the  premises,  and  not  only 

0 
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refused  payment,  but  refused  to  consider  the  ques- 
tion of  whether  the  claimant  was  entitled  to  any 
further  payment,  upon  the  ground  that  the  entire 
matter  had  been  adjudicated  in  a  former  proceed- 
ing in  the  common  pleas  court  and  the  Industrial 
Commission  had  no  further  jurisdiction  in  the 
matter.  Under  the  statute  it  was  the  clear  duty  of 
the  commission,  under  its  continuing  jurisdiction  as 
provided  in  Section  1465-86,  General  Code,  to  in- 
quire and  ascertain  whether  the  claimant  was  en- 
titled to  further  compensation.  The  statute  at  that 
time  made  no  provision  whatever  for  appeal  from 
the  action  of  the  commission  denying  the  right  to 
continue  to  participate  in  said  fund,  and  in  the  ab- 
sence of  such  provision  the  right  of  appeal  does  not 
exist.  For  failure  of  the  Industrial  Commission  to 
recognize  and  exercise  its  jurisdiction  and  consider 
the  merits  of  the  plaintiff's  application  for  further 
compensation,  the  remedy  was  therefore  not  by  way 
of  appeal. 

Judgment  rez'ersed  and  judgment  for  plaintiff  in 
error. 

Nichols,  C.   J.,  Jones,  Matthias,  Johnson, 
and  Robinson,  JJ.,  concur. 

Merrell,  J.,  not  -participating. 


Digitized  by  Google 


101  O.  S.)      HIGBEE  CO.  V.  JACKSON.  75 

Statement  of  the  Case. 

The  Higbee  Co.  v.  Jackson,  etc. 

Negligence — Master  and  servant — Respondeat  superior  —  Scope 
of  employment — Employe  violates  instructions  —  Automobiles 
— Infant  or  trespasser  injured  on  truck — Liability  of  owner — 
Wanton  and  wilful  negligence  —  Violation  of  statute  or  ordi- 
nances-Questions for  jury— Negligence  and  proximate  cause, 

1.  Where  an  employe,  to  whom  the  owner  has  committed  the 

operation  of  an  auto-truck  in  the  owner's  business,  permits  an 
infant  to  ride  on  the  truck  in  violation  of  his  instructions  and 
the  infant  is  injured  by  the  wanton  and  wilful  conduct  of  the 
employe,  while  in  the  course  and  in  the  scope  of  his  employ- 
ment, the  owner  is  responsible. 

2.  Where  one  is  a  trespasser  on  an  auto-truck,  which  has  been 

committed  to  an  employe  by  the  owner  for  operation  in  the 
owner's  business,  and  the  trespasser  is  injured  by  the  wanton 
and  wilful  conduct  of  the  employe  while  in  the  course  and 
within  the  scope  of  his  employment  and  while  aware  of  a 
perilous  position  of  the  trespasser,  the  owner  is  responsible. 

3.  To  constitute  wanton  negligence  it  is  not  necessary  that  there 

should  be  ill-will  toward  the  person  injured,  but  an  entire  ab- 
sence of  care  for  the  safety  of  others,  which  exhibits  indif- 
ference to  consequences,  establishes  legal  wantonness.  Such  a 
mental  attitude  distinguishes  wrongs  caused  by  wanton  negli- 
gence from  torts  arising  from  mere  negligence. 

4.  The  simple  violation  of  a  statute  or  ordinance  does  not  of  itself 

constitute  wilful  and  wanton  negligence.  The  question  whether 
there  was  such  negligence,  and  if  so  whether  it  was  the  proxi- 
mate cause  of  injury  in  a  particular  case,  is  one  of  fact  to  be 
determined  by  the  jury  in  the  light  of  all  of  the  facts  and 
circumstances  shown  by  the  evidence  under  proper  instructions. 

(No.  16388— Decided  February  24,  1920.) 

Certified  by  the  Court  of  Appeals  of  Cuyahoga 
county. 

Walter  Jackson,  an  infant,  brought  suit  by  his 
next  friend  against  The  Higbee  Company,  a  cor- 
poration engaged  in  the  business  of  general  mer- 
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chandising  at  Cleveland.  The  petition  avers  that 
the  defendant  owned  and  operated  numerous  auto- 
mobiles for  the  delivery  of  its  goods  to  its  cus- 
tomers in  the  city  of  Cleveland  and  other  cities 
and  villages  in  Cuyahoga  county ;  that  on  or  about 
the  19th  of  September,  1916,  about  7:30  P.  M., 
one  of  its  trucks  in  charge  of  a  driver  was  being 
driven  in  a  westerly  direction  on  Euclid  avenue 
in  Cleveland,  which  at  all  of  the  times  and  places 
involved  was  much  traveled  by  vehicular  traffic; 
that  as  the  truck  passed  the  plaintiff  and  a  com- 
panion, who  were  standing  on  the  sidewalk,  the 
driver  recklessly  permitted  the  boys  to  ride  on  the 
left-hand  running  board  and  cling  to  the  side  of 
the  automobile  as  it  ran  along  the  street;  that  the 
driver  of  the  automobile,  while  the  said  infant 
who  was  about  14  years  old  was  on  said  running 
board,  with  full  knowledge  of  the  infant's  perilous 
and  dangerous  position  wilfully,  wantonly,  reck- 
lessly, negligently,  and  in  violation  of  the  statutory 
law  of  Ohio  and  an  ordinance  of  the  city  of  Cleve- 
land, ran  said  automobile  from  the  right,  or  north, 
side  of  the  avenue  over  the  center  line  and  on  to 
and  along  the  left,  or  south,  side,  and  ran  the  same 
at  an  excessive  and  unlawful  rate  of  speed,  to-wit, 
forty-five  miles  and  hour;  and  that  while  so  run- 
ning the  machine  the  defendant,  through  its  opera- 
tor, ran  it  on  to  and  against  a  wagon,  which  was 
then  and  had  been  proceeding  in  an  easterly  direc- 
tion on  the  south  side  of  the  avenue,  and  jammed 
and  injured  plaintiff  in  a  manner  detailed  in  the 
petition,  to  his  damage  in  the  sum  of  $10,000.  A 
copy  of  the  ordinance  of  the  city  requiring  vehicles 
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to  keep  to  the  right  side  of  the  street,  except  when 
necessary  to  turn  to  the  left  when  crossing  or  over- 
taking another  vehicle,  is  attached  to  the  petition. 

Defendant  in  its  answer  admits  it  is  engaged  in 
business  in  Cleveland  and  that  it  owned  and 
operated  automobiles  for  delivery  of  its  merchan- 
dise, and  denies  the  other  allegations  of  the  peti- 
tion. It  avers  that  plaintiff's  injuries  were  caused 
by  his  own  negligence  and  carelessness. 

At  the  conclusion  of  the  plaintiff's  evidence  the 
trial  court,  on  motion  of  the  defendant,  directed  a 
verdict  for  the  defendant.  The  judgment  entered 
on  this  verdict  was  reversed  by  the  court  of  appeals. 
That  court  included  in  its  entry  a  statement  that 
the  judges  finding  that  the  judgment  upon  which 
they  had  agreed  is  in  conflict  with  the  judgment 
pronounced  on  the  same  question  by  the  court  of 
appeals  of  the  eighth  appellate  district,  in  Goff- 
Kirby  Coal  Co.  v.  Skufca,  9  Ohio  App.,  177,  there- 
fore certified  the  record  of  this  case  to  this  court 
for  review  and  final  determination. 

Messrs.  Howell,  Roberts  &  Duncan,  for  plaintiff 
in  error. 

Mr.  S.  V.  McMahon  and  Mr.  F.  W.  Zimmer- 
man,  for  defendant  in  error. 

Johnson,  J.  Under  the  circumstances  of  this 
case  was  the  injured  infant  entitled  to  invoke  the 
rule  respondeat  superior  ?  The  answer  to  this  ques- 
tion disposes  of  the  entire  case. 

The  trial  court  having  sustained  the  motion  for 
a  directed  verdict  at  the  close  of  plaintiff's  testi- 
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mony,  it  is  elementary  that  every  material  fact 
which  plaintiff's  evidence  tended  to  prove  must  be 
taken  as  proven.     The  essential  facts  shown  are 
that  the  driver  of  the  defendant's  truck,  who  was 
accompanied  by  a  helper,  was  driving  westerly  in 
Euclid  avenue  about  7:30  in  the  evening.    He  had 
made  his  last  delivery  and  in  obedience  to  instruc- 
tions from  the  company  was  then  taking  the  truck 
by  direct  route  to  the  garage  to  be  stored  for  the 
night.     At  a  crossing  of  the  avenue,  known  as 
Quarry  Track,  plaintiff  and  a  companion  asked 
permission  to  ride,  which  the  driver  gave  them. 
This  was  in  violation  of  the  driver's  express  in- 
structions.    They  got  on  the  running  board,  the 
plaintiff  standing  near  the  driver,  on  the  left  side, 
holding  on  to  the  wind-shield  and  seat.     While 
in  this  position  the  driver  increased  the  speed  of 
the  truck  to  some  thirty-five  miles  an  hour.     He 
overtook  a  touring  car  ahead  of  him,  which  had 
passed  him  a  short  time  before,  going  in  the  same 
direction.     Without  slacking  his  speed  he  turned 
his  truck  on  to  the  wrong  side,  the 'south  side,  of 
the  road,  directly  in  the  course  of  and  meeting  a 
horse  and  wagon,  which  was  being  driven  easterly. 
The  horse  and  wagon  were  rightfully  and  properly 
near  the  curb  on  the  south  side.    The  truck  struck 
and  crushed  the  wagon,  caught  and  jammed  the 
boy  and  seriously  injured  him.    The  speed  of  the 
truck  and  its  position  on  the  street  are  conceded 
to  have  been  in  violation  of  statute  and  of  an  or- 
dinance of  the  city. 

The  doctrine  respondeat  superior  had  its  origin 
in  considerations  of  public  policy.     Out  of  the 
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necessities  of  new  social  and  economic  conditions 
it  has  been  developed  and  extended;  and  its  growth 
and  application  have  been  influenced  and  directed 
by  these  conditions.  The  rule  itself,  and  its  de- 
velopment, is  an  example  of  the  process  by  which 
the  judgment  of  society  as  to  what  is  necessary  to 
the  public  welfare  has  from  time  to  time  been  ex- 
pressed in  juristic  forms.  In  the  early  times  some 
authorities  expressed  doubt  as  to  whether  it  could 
be  invoked  against  corporations,  and  for  a  long 
time  its  proper  application  in  cases  of  wilful, 
malicious  or  wanton  injury  was  denied.  But  in 
the  presence  of  the  requirements  of  the  countless 
activities  and  changed  methods  in  modern  enter- 
prises these  limitations  are  no  longer  asserted  and 
have  not  been  for  many  years. 

It  is  a  fundamental  principle  that  in  order  to 
create  a  liability  in  a  principal  for  the  acts  of  an 
agent,  the  acts  complained  of  must  have  been  com- 
mitted while  the  servant  was  acting  within  the 
scope  of  his  employment.  It  must  be  shown,  first, 
that  the  agent  was  at  the  time  engaged  in  serving 
his  principal;  second,  that  the  act  complained  of 
was  within  the  scope  of  the  agent's  employment; 
and  even  if  this  is  shown  it  must  also  appear  that 
the  agent  in  doing  the  act  complained  of  violated 
some  duty  that  the  defendant  owed  to  the  plaintiff 
at  the  time.  The  law  holds  the  master  for  what 
the  servant  does  or  omits  in  conducting  the  mas- 
ter's business,  because  the  master  has  voluntarily 
substituted  the  management  and  supervision  of  the 
servant  for  his  own.  For  the  purpose  of  this  hear- 
ing plaintiff  in  error  concedes  that  the  driver  of 
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its  truck,  while  takifig  it  to  the  garage  in  obedience 
to  instructions,  violated  the  statute  and  the  ordi- 
nance of  the  city  in  the  manner  set  forth ;  that  his 
conduct  was  wilful  and  wanton  and  was  the  cause 
of  the  collision  with  the  horse  and  wagon.  But 
plaintiff  in  error  contends  that  when  the  driver 
gave  permission  to  the  boys  to  ride  on  the  truck 
he  stepped  outside  the  scope  of  his  employment 
and  completely  severed  the  relationship  of  prin- 
cipal and  agent  so  far  as  the  plaintiff  is  concerned, 
and  that  anything  he  did  thereafter,  so  far  as  the 
plaintiff  is  concerned,  would  in  no  way  create  a 
liability  upon  the  principal,  though  the  acts  were 
negligent  or  wilful. 

No  defense  is  made  for  the  conduct  of  the  driver 
in  connection  with  the  entire  matter.  But  the  com- 
pany contends  that  in  granting  permission  to  the 
boys  to  ride  he  had  no  authority  to  do  so.  That 
is  conceded.  The  grant  of  permission,  so  far  as 
the  company  is  concerned,  was  a  mere  nullity.  The 
violation  by  the  driver  of  his  instructions  in  this 
respect  affected  the  right  of  the  plaintiff  to  be  upon 
the  truck.  The  most  that  can  be  said  is  that  he 
had  no  such  right,  and  that  when  he  got  upon 
the  truck  he  was  a  trespasser,  so  far  as  the  de- 
fendant company  was  concerned.  But  if  it  be  con- 
ceded that  he  was  on  the  truck  as  a  trespasser, 
it  must  also  be  conceded  that  he  was  entitled  to 
the  rights  of  a  trespasser.  After  that  situation 
was  created,  and  while  it  existed,  if  the  driver  with 
full  knowledge  of  it,  acting  in  the  course  of  his 
employment  and  within  the  scope  of  his  employ- 
ment, was  guilty  of  wilful  and  wanton  conduct, 
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which  was  the  proximate  cause  of  injury  to  the 
plaintiff,  the  defendant  is  liable. 

Now,  were  the  wilful  and  wanton  acts  of  the 
driver  done  within  the  course  of  his  employment 
and  within  the  scope  thereof?  Let  us  test  it  with 
reference  to  the  owner  of  the  horse  and  wagon. 
The  driver  taking  the  truck  over  the  direct  route 
to  the  garage  in  obedience  to  instructions  runs  it 
in  violation  of  the  statute  and  of  the  ordinance 
and  collides  with  and  injures  the  horse  and  wagon, 
whose  driver  was  without  fault.  We  apprehend 
there  would  be  no  question  that  the  company  would 
be  liable  to  the  owner  of  the  horse  and  wagon. 
Why?  Because  the  driver  while  in  the  scope  of 
his  employment  violated  a  duty  which  the  com- 
pany owed  to  the  owner  of  the  wagon,  that  is,  the 
duty  to  exercise  ordinary  care  to  avoid  injuring 
his  property.  No  one  would  say  that  the  fact  that 
the  company  had  instructed  the  driver  to  exercise 
ordinary  care  and  not  to  operate  the  truck  in  viola- 
tion of  law  (if  it  had  done  so)  would  relieve  it  of 
liability.  Such  a  view  would  nullify  the  rule  re- 
spondeat superior.  So  here,  while  the  plaintiff  is 
upon  the  truck  as  a  trespasser,  with  the  rights  of 
a  trespasser,  the  same  wanton  and  wilful  conduct, 
the  same  violation  of  the  statute  and  the  ordinance, 
is  the  proximate  cause  of  his  injury.  The  dif- 
ference between  the  two  is  that  in  the  case  of  the 
owner  of  the  wagon  the  defendant  had  the  affirma- 
tive duty  to  exercise  ordinary  care  to  avoid  injury 
to  him  and  his  property;  while  as  to  the  plaintiff 
trespasser  the  defendant  had  the  negative  duty 
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not  to  injure  him  by  its  wanton  and  wilful  con- 
duct 

In  The  Cleveland  Terminal  &  Valley  Rd.  Co.  v. 
Marsh,  63  Ohio  St.,  236,  it  is  said  at  page  245 : 
"A  trespasser  who  is  upon  the  company's  premises 
wrongfully,  and  a  mere  volunteer,  stand  upon  sub- 
stantially the  same  footing,  and  are  entitled  to  re- 
cover only  for  such  negligence  as  occurs  after  the 
servants  of  the  company  discover  their  perilous 
situation,  that  is  for  wilful  or  intentional  injury." 

In  The  B.  &  O.  S.  W.  Ry.  Co.  v.  Cox,  Admx., 
66  Ohio  St.,  276,  it  is  held  in  the  syllabus:  "An 
action  to  recover  for  an  injury  occasioned  by 
negligence,  the  element  of  wilfulness  being  absent, 
will  not  lie  unless  there  exists  between  the  de- 
fendant and  the  person  injured  a  relation  out  of 
which  there  arises  a  duty  of  the  former  to  exer- 
cise care  toward  the  latter."  These  and  other 
Ohio  cases  are  merely  the  statement  of  a  rule  every- 
where approved.  See  Powers  v.  Harlow,  53  Mich., 
507,  per  Judge  Cooley. 

Quite  a  number  of  authorities  are  cited  by  the 
plaintiff  in  error  in  which  recovery  was  denied, 
but  an  examination  of  them  discloses  that  none  of 
them  rested  the  claim  of  liability  on  the  wilful  and 
wanton  conduct  of  the  defendant.  The  plaintiff's 
claim  in  each  case  rested  on  the  failure  to  exercise 
ordinary  care. 

In  Driscoll  v.  Scanlon,  165  Mass.,  348,  much 
relied  on,  the  driver  invited  the  boy  on  the  wagon 
and  allowed  the  boy  to  drive  while  he  himself  went 
to  sleep.    In  managing  the  lines  the  boy  lost  his 

Digitized  by  VjOOQ  IC 


101  O.  S.]      HIGBEE  CO.  v.  JACKSON.  83 

Opbion,  per  Johnson,  J. 

balance  and  fell  under  the  wagon.  No  act  of  the 
driver  brought  about  the  fall  of  the  boy. 

In  Schulwitz  v.  Delta  Lumber  Co.,  126  Mich., 
559,  the  boy  got  on  the  wagon  of  defendant  after  it 
was  unloaded  and  held  on  to  an  upright  pole.  As 
the  wagon  passed  over  rough  places  the  pole  was 
jogged  out  of  its  socket  and  plaintiff  fell  from  the 
wagon.  Recovery  was  sought  because  of  the  negli- 
gence of  the  teamster  in  permitting  the  boy  to  ride, 
but  no  wilful  or  wanton  act  of  the  driver  brought 
about  the  injury. 

In  Collins  v.  City  of  Chicago  et  ah,  187  111.  App., 
30,  plaintiff  was  permitted  by  the  driver  to  ride 
on  the  rear  step  of  defendant's  ice  wagon,  follow- 
ing which  was  another  horse  and  ice  wagon  of 
the  company.  Collins  was  thrown  from  the  wagon 
because  of  a  jar  on  one  of  the  wheels  and  was  in- 
jured by  the  second  wagon.  He  based  his  action 
on  negligence.  The  second  proposition  of  the 
syllabus  reads:  "Where  a  person  injured  while 
riding  on  a  wagon  is  a  trespasser,  the  owner  of 
the  vehicle  owes  no  duty  to  him  other  than  to  not 
injure  him  wantonly  or  wilfully." 

In  Foster-Herbert  Cut  Stone  Co.  v.  Pugh,  115 
Tenn.,  688  (91  S.  W.  Rep.,  199),  also  much  relied 
on,  the  plaintiff,  with  other  boys,  boarded  the  stone 
wagon  on  the  invitation  of  the  driver.  The  court 
say:  "After  riding  a  short  distance  they  began 
one  after  another  to  dismount,  and  in  undertaking 
to  do  likewise  the  deceased  either  fell  or  jumped 
to  the  ground  between  the  wheels.'*  The  action  was 
one  for  negligence.  It  will  be  noted  that  no  act  of 
the  driver  caused  the  injury.    It  must  be  remem- 
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bered  that  this  is  not  a  suit  for  lack  of  ordinary 
care,  but  is  based  on  wanton  and  wilful  acts  which 
caused  the  injury. 

No  case  has  been  called  to  our  attention  which 
holds  that  the  mere  giving  of  unauthorized  per- 
mission bv  a  driver  to  an  iiifant  relieved  the  em- 
ployer  from  liability  for  wilful  and  reckless  acts 
of  the  employe,  which  were  done  in  the  course  and 
scope  of  his  employment,  and  which  were  the  proxi- 
mate cause  of  injury. 

In  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v. 
IVest,  125  ill.,  320,  it  is  held  in  the  syllabus:  "But 
where  the  engineer  invites  a  boy  of  the  age  of 
seven  years  to  ride  on  his  engine,  without  authority, 
or  in  violation  of  his  duty,  and  then  directs  the 
boy  to  get  off  while  the  engine  is  in  motion,  and 
the  latter  is  injured  in  getting  off,  the  company 
will  be  liable  for  the  injury.  It  is  negligent  con- 
duct in  the  engineer  to  direct  a  child  of  that  age 
to  get  off  while  the  engine  is  in  motion,  for  which 
the  company  is  liable  in  case  of  a  personal  injury 
caused  thereby. *' 

In  Enright  v.  Pittsburg  Junction  Rd.  Co.,  198 
Pa.  St.,  166,  it  is  held:  "A  child  of  tender  years, 
who  while  trespassing  on  a  freight  train  is  fright- 
ened by  the  shouts  and  threatening  action  of  a 
brakeman,  while  in  the  discharge  of  his  duties,  so 
that  he  jumps  from  the  train  while  it  is  in  rapid 
motion,  and  is  injured,  may  recover  damages  from 
the  railroad  company  for  the  injuries  sustained." 
The  court  say,  at  page  170:  "The  boy  was  not  in- 
jured by  reason  of  the  dangerous  position  in  which 
he  placed  himself,  but  because  of  the  careless  and 
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reckless  act  of  the  brakeman  in  causing  him  to 
alight  while  the  train  was  in  motion.  The  cause 
of  the  boy's  injury,  therefore,  is  directly  attribut- 
able to  the  negligent  act  of  the  defendant's  em- 
ployee in  frightening  him  so  that  he  attempted  to 
quit  the  train  in  the  face  of  imminent  danger." 
The  court  say  further,  at  page  169:  "If  the  posi- 
tion assumed  by  the  court  and  urged  by  the  ap- 
pellee's counsel  be  correct,  then  a  railroad  company 
owes  no  duty  whatever  to  a  person  of  any  age  who 
enters  upon  one  of  its  trains  as  a  trespasser.  The 
company  under  such  circumstances  may  with  im- 
punity at  any  time  eject  a  person  from  a  train  at 
the  peril  of  life  and  limb.  *  *  *  The  child  of 
tender  years,  whose  discretion  cannot  protect  him, 
as  in  this  case,  who  has  entered  its  train  with  the 
knowledge  and  without  objection  of  the  brakeman, 
may  be  cast  from  the  train  with  impunity  while 
its  rapid  speed  insures  the  greatest  danger.  *  *  * 
We  cannot  assent  to  a  doctrine  fraught  with  so 
much  danger  to  the  public  and  with  so  little  regard 
for  the  rights  of  the  individual.'*  See  also  Lovejoy 
V.  D.  &  R.  G,  Rd.  Co.,  59  Col.,  222;  Eutin^  v.  C. 
&  N.  W.  Ry.  Co.,  116  Wis.,  13;  Nudelman  v.  Bor- 
den's Condensed  Milk  Co.,  136  N.  Y.  Supp.,  49; 
G,,  H.&S.  A.  Ry.  Co.  v.  Z  ant  singer  et  al.,  93  Tex., 
64,  and  Bucci  v.  Waterman,  25  R.  I.,  125. 

In  certifying  this  case  to  this  court  the  court  of 
appeals  states  in  its  entry  that  it  finds  the  judgment 
is  in  conflict  with  the  judgment  of  the  court  of  ap- 
peals of  the  eighth  appellate  district  in  the  case  of 
The  Goff-Kirby  Coal  Co.  v.  Skufca  (9  Ohio  App., 
177).    After  the  judgment  in  the  Skufca  case  in 
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the  court  of  appeals,  a  motion  was  filed  in  this 
court  to  require  the  cause  to  be  certified  here  for 
final  determination,  on  the  ground  that  it  was  a 
case  of  public  and  great  general  interest.  That 
motion  was  overruled. 

While  the  reason  of  the  overruling  of  the  motion 
does  not  appear,  the  entry  of  the  court  of  appeals 
in  that  case  shows  that  that  court  reversed  the 
judgment  in  favor  of  the  plaintiflf  in  the  trial 
court  "because  it  is  contrary  to  law  and  against 
the  weight  of  the  evidence." 

In  resis'ting  the  motion  counsel  for  defendant  in 
that  case  invoked  the  application  of  Rule  XIX  of 
this  court,  which  provides  that  in  cases  in  which 
the  judgment  of  the  court  of  appeals  reverses 
the  judgment  of  the  court  of  common- pleas  wholly 
or  partly  on  the  ground  that  such  judgment  is  not 
sustained  by  sufficient  evidence,  a  motion  to  affirm 
such  judgment  forthwith  shall  be  entertained. 

The  record  in  that  case  also  disclosed  that  in 
his  charge  the  trial  court  instructed  the  jury  as 
follows:  "^^^len  a  boy  such  as  the  plaintiflF  is  found 
upon  that  wagon  without  the  permission  of  the 
Company,  a  duty  arises  on  the  part  of  the  Com- 
pany, acting  through  its  driver,  to  exercise  ordinary 
care  to  allow  him  to  alight  safely  from  that  wagon. 
*  *  *  If  you  find  that  the  driver  knew  Joseph 
Skufca  was  upon  his  wagon,  then  I  say  to  you 
that  when  the  driver  is  requested  by  the  plaintiff  to 
permit  him  to  alight  or  get  off  the  wagon,  it  is  the 
duty  of  such  driver,  and  such  duty  devolves  upon 
the  Company  which  he  represents,  to  exercise  or- 
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dinary  care  *  *  *  to  permit  the  boy  to  alight 
safely/' 

The  boy  in  that  case  was  on  the  wagon  by  the 
invitation  of  the  driver  and  had  requeste!d  to  be 
allowed  to  get  off.  The  driver  paid  no  attention 
to  him  and  in  attempting  to  get  off  by  himself  the 
boy  was  injured. 

After  reciting  that  the  boy  was  on  the  wagon 
by  the  unauthorized  mvitation  of  the  driver,  and 
that  he  was  a  trespasser,  counsel  for  the  company 
in  that  case  say  in  their  brief :  "The  defendant,  on 
the  other  hand,  maintained  that  under  these  cir- 
cumstances the  only  legal  duty  it  owed  the  plaintiff 
was  to  refrain  from  wilfully  or  purposely  injuring 
him."  Defendant's  counsel  in  that  case  further  say 
in  their  brief:  "Counsel  assume  that  this  boy,  while 
on  the  wagon,  was  in  a  place  of  danger.  The 
opinion  of  the  court  of  appeals  shows  conclusively 
that  while  upon  the  wagon  he  was  in  no  danger 
whatever.  His  attempt  to  dismount  from  the 
wagon,  before  it  could  be  brought  to  a  stop,  was 
the  proximate  cause  of  his  injury,  and  was  his  own 
act,  unknown  to  the  driver  of  the  wagon." 

Now,  if  it  be  conceded  that  in  this  case,  as  in 
that,  the  boy  was  a  trespasser,  it  is  clear  that  while 
upon  the  truck  he  was  not  in  any  danger  whatever 
until  the  subsequent  wanton  and  wilful  acts  of 
the  driver  created  the  danger  and  injured  him. 

The  authorities  are  uniform  in  holding  that  to 
constitute  wilful  or  wanton  negligence  it  is  not 
necessary  to  show  ill-will  toward  the  person  in- 
jured, but  an  entire  absence  of  care  for  the  life, 
person  or  property  of  others  which  exhibits  in- 
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diflference  to  consequences  makes  a  case  of  con- 
structive or  legal  wilfulness.  A  complete  indif- 
ference to  consequences  distinguishes  wrongs 
caused  by  wantonness  and  recklessness  from  torts 
arising  from  negligence.  Many  cases  sustain  this 
general  proposition,  among  which  are  Heidenreich 
V.  Bremner,  Jr.,  et  al,  260  111.,  439;  Bolin  v.  C,  St. 
P.,  M.  &  O.  Ry.  Co.,  108  Wis.,  333;  L.,  N.  A.  & 
C.  Ry.  Co.  V.  Bryan,  107  Ind.,  51,  and  Freeman  v. 
United  Fruit  Co.,  223  Mass.,  300. 

In  Aiken  v.  Holyoke  Street  Ry.  Co.,  184  Mass., 
269,  an  infant  got  upon  the  lower  step  of  the  for- 
ward end  of  a  street  car  and  was  in  that  position 
when  the  car  was  going  around  the  curve  from 
one  street  to  another.  The  child  did  not  intend  to 
become  a  passenger.  He  was  stealing  a  ride  and 
was  a  mere  trespasser.  He  called  to  the  motorman 
to  let  him  off.  The  motorman  saw  and  heard  him, 
but  turned  on  the  power  in  a  reckless  fashion  and 
threw  the  plaintiff  from  the  car.  In  holding  the 
company  liable  the  court  say,  at  page  271 :  "The 
law  is  regardful  of  human  life  and  personal  safety, 
and  if  one  is  grossly  and  wantonly  reckless  in  ex- 
posing others  to  danger,  it  holds  him  to  have  in- 
tended the  natural  consequences  of  his  act,  and 
treats  him  as  guilty  of  a  wilful  and  intentional 
wrong." 

It  is  different  when  goods  are  carried  by  the  ser- 
vant without  authority.  There  is  no  rule  impos- 
ing duty  on  the  employer  in  that  case.  In  this  case 
there  is  the  personal  relation,  and  the  wilful  and 
wanton  conduct  of  the  driver  was  the  proximate 
cause  of  the  injury.     It  is  well  settled  that  the 
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question  as  to  what  is  a  proximate  cause  is  to  be 
answered  by  ascertaining  the  direct,  active,  efficient 
cause,  as  distinguished  from  a  remote  cause,  in 
producing  the  result. 

The  unauthorized  consent  to  ride  was  given 
more  than  half  a  mile  from  the  scene  of  injury. 
It  was  a  mere  incident  and  had  nothing  to  do  with 
the  collision.  Otherwise  no  trespasser  could  re- 
cover under  any  circumstances  at  any  place.  A 
different  view  leads  to  illogical  and  intolerable  con- 
clusions —  that  is  to  say,  the  lack  of  authority  in 
the  driver  fo  consent  makes  the  child  a  trespasser, 
though  he  may  not  have  known  of  such  lack,  and 
we  then  change  to  the  other  edge  of  the  sword  and 
cut  off  even  the  rights  of  a  trespasser  because  of 
the  consent. 

By  that  process  the  child  has  less  right  when  he 
asks  permission  to  ride  than  if  he  heedlessly  jumps 
on  without  permission.  Such  a  rule  would  put  a 
premium  on  fraud.  A  driver  who  had  wantonly 
injured  a  child  could  assert  that  he  had  in  viola- 
tion of  his  authority  and  his  instructions  invited 
the  child  to  ride,  and  in  such  case  the  law  would 
leave  the  unsuspecting  child  to  the  mercy  of  the 
wanton  and  unlawful  conduct  of  the  driver. 

As  said  in  18  Ruling  Case  Law,  798,  "If  the 
servant's  disobedience  of  instructions  will  exon- 
erate the  master,  the  proof,  easily  made,  virtually 
does  away  with  the  maxim  of  respondeat  superior, 
designed  for  the  protection  of  innocent  third  per- 
sons, and  obliging  the  principal  to  be  careful  in 
the  employment  of  agents,  to  whom  he  entrusts  the 
means  of  committing  an  injury." 
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An  automobile  cannot  be  said  to  be  a  dangerous 
instrumentality  when  properly  and  carefully 
operated.  But  it  is  designed  for  use  in  busy 
thoroughfares  and  congested  districts,  and  when 
operated  recklessly  it  is  dangerous  and  destructive. 
This  fact  is  pressed  upon  the  common  knowledge 
by  constant  observation  and  experience.  Legisla- 
tures and  courts  have  it  steadily  called  to  their  at- 
tention. 

When  an  employer  places  such  an  instrumen- 
tality in  the  possession  and  control  of  an  employe 
in  the  conduct  of  his  business,  and  voluntarily  sub- 
stitutes the  management  and  supervision  of  the  em- 
ploye for  his  own,  the  law  holds  him  for  what  the 
employe  does  while  using  the  instrumentality  in 
the  course  and  scope  of  his  employment.  Qui  facit 
per  alium,  facit  per  se.  This  is  the  rationale  of 
the  doctrine  respondeat  superior.  And  we  hold  in 
this  case  that  when  the  young  boy  clinging  to  the 
running  board  of  the  truck  in  a  precarious  posi- 
tion, of  which  the  driver  had  knowledge,  was  in- 
jured by  the  wanton  and  reckless  acts  of  the  driver, 
while  in  the  course  and  scope  of  his  employment, 
the  employer  is  liable. 

The  simple  violation  of  a  statute  or  ordinance 
does  not  of  itself  constitute  wilful  and  wanton 
negligence.  The  question  whether  there  was  such 
negligence,  and,  if  so,  whether  it  was  the  proxi- 
mate cause  of  injury  in  a  particular  case,  is  one  to 
be  determined  by  the  jury  in  the  light  of  all  the 
facts  and  circumstances  shown  by  the  evidence. 
But  as  already  stated,  in  the  consideration  of  the 
action  of  the  trial  court  in  sustaining  the  motion 
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of  the  defendant  for  a  directed  verdict  at  the  close 
of  the  plaintiff's  evidence,  all  of  the  facts  which 
the  plaintiff's  evidence  tended  to  prove  must  be 
taken  as  established.  The  motion  for  a  directed 
verdict  should  have  been  overruled,  and  the  cause 
submitted  to  the  jury,  after  opportunity  given  the 
defendant  to  introduce  his  testimony. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Matthias,  Robinson  and 
Merrell,  JJ.,  concur. 

Wanamaker,  J.,  concurring.  I  heartily  approve 
the  judgment,  but  I  as  heartily  disapprove  some 
of  the  grounds  of  the  judgment 

The  second  paragraph  of  the  syllabus  reads: 

"Where  one  is  a  trespasser  on  an  auto-truck, 
which  has  been  committed  to  an  employe  by  the 
owner  for  operation  in  the  owner's  business,  and 
the  trespasser  is  injured  by  the  wanton  and  wilful 
conduct  of  the  employe  while  in  the  course  and 
within  the  scope  of  his  employment  and  while 
awarb  of  a  perilous  position  of  the  trespasser,  the 
owner  is  responsible." 

The  controlling  facts  upon  which  this  paragraph 
of  the  syllabus  is  based  appear  in  the  opinion  as 
follows: 

"The  essential  facts  shown  are  that  the  driver  of 
the  defendant's  truck,  who  was  accompanied  by  a 
helper,  was  driving  westerly  in  Euclid  avenue  about 
7:30  in  the  evening.     He  had  made  his  last  de- 
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livery  and  in  obedience  to  instructions  from  the 
company  was  then  taking  the  truck  by  direct  route 
to  the  garage  to  be  stored  for  the  night.  At  a 
crossing  of  the  avenue,  known  as  Quarry  Track, 
plaintiff  and  a  companion  asked  permission  to  ride, 
which  the  driver  gave  them.  This  was  in  violation 
of  the  driver's  express  instructions.  They  got  on 
the  running  board,  the  plaintiff  standing  near  the 
driver,  on  the  left  side,  holding  on  to  the  wind- 
shield and  seat.  While  in  this  position  the  driver 
increased  the  speed  of  the  truck  to  some  thirty-five 
miles  an  hour.  He  overtook  a  touring  car  ahead 
of  him,  which  had  passed  him  a  short  time  before, 
going  in  the  same  direction.  Without  slacking  his 
speed  he  turned  his  truck  on  to  the  wrong  side,  the 
south  side,  of  the  road,  directly  in  the  course  of 
and  meeting  a  horse  and  wagon,  which  was  being 
driven  easterly.  The  horse  and  wagon  were  right- 
fully and  properly  near  the  curb  on  the  south  side. 
The  truck  struck  and  crushed  the  wagon,  caught 
and  jammed  the  boy  and  seriously  injured  him. 
The  speed  of  the  truck  and  its  position  on  the  street 
are  conceded  to  have  been  in  violation  of  statute 
and  of  an  ordinance  of  the  city." 

The  material  part  of  this  quotation  is  the  follow- 
ing: 

"At  a  crossing  of  the  avenue,  known  as  Quarry 
Track,  plaintiff  and  a  companion  asked  permission 
to  ride,  which  the  driver  gave  them.  This  was  in 
violation  of  the  driver's  express  instructions." 

This  fourteen-year-old  boy  was  gentleman 
enough  to  ask  permission  to  ride  upon  the  auto- 
truck.   The  driver  gave  him  that  permission.    The 
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driver  was  prima  facie  the  owner  of  the  auto-truck, 
and  the  boy  had  a  perfect  right  to  rely  upon  that 
presumption,  or  at  least  to  rely  upon  the  fact  that 
the  driver  had  authority  to  give  him  that  permis- 
sion; after  which  the  boy  came  upon  the  truck. 

The  opinion  admits  that  "the  speed  of  the  truck 
and  its  position  on  the  street  are  conceded  to  have 
been  in  violation  of  statute  and  of  an  ordinance  of 
the  city." 

^  The  opinion  also  concedes  that  the  careless  and 
negligent  operation  of  the  truck  was  the  proximate 
cause  of  the  injury  to  the  boy. 

In  the  name  of  humanity  and  justice,  I  vigor- 
ously dissent  from  any  doctrine  announced  by  any 
court  which  defines  such  a  state  of  facts  as  a  tres- 
pass upon  the  part  of  this  boy. 

When  The  Higbee  Company  placed  this  auto- 
truck in  charge  of  its  driver  it  conclusively  made 
the  driver  its  agent,  not  only  in  the  use  but  in  the    ; 
abuse  of  the  "right  to  public  safety"  on  the  part 
of  the  traveling  public  either  on  or  off  the  truck. 
This  boy  was  upon  this  truck,  not  only  by  permis-  ^ 
sion,  but  by  invitation;  true,  at  his  own  suggestion, 
but  none  the  less  an  invitation.    He  was  in  no  sense 
either  legally,  justically,  or  humanely  a  trespasser.  ' 
Such  a  construction  harks  back  to  the  barbarities  ' 
of  mediaeval  jurisprudence. 

Jones,  J.,  dissenting.  I  dissent  from  this  judg- 
ment. In  doing  so  I  feel  warranted  in  saying  that 
the  judgment  is  supported  neither  by  sound  legal 
reason,  nor  by  judicial  authority  in  other  states, 
where  similar  facts  are  involved.     Since  this  de- 

Digitized  by  VjOOQ  IC 


94  JANUARY  TERM,  1920.         [101  O.  S. 

Dissenting  Opinion,  per  Jonbs^  J. 

cision  was  announced  the  New  York  court  of  ap- 
peals, in  two  separate  cases,  recently  published,  has 
denied  liability  in  cases  of  this  character.  I  refer 
to  Goldberg  v.  Borden's  Condensed  Milk  Co.,  227 
N.  Y.,  465,  125  N.  E.  Rep.,  807,  and  Rolfe  v. 
Hewitt,  227  N.  Y.,  486,  125  N.  E.  Rep.,  804. 

In  the  Goldberg  case  the  syllabus  reads:  '*Where 
a  driver,  acting  contrary  to  express  orders,  invites 
a  boy  to  ride  on  his  wagon,  which  is  started  so 
suddenly  that  the  boy  is  thrown  oflf  and  injured, 
the  employer  is  not  liable  for  the  injuries."  There 
the  driver  of  a  milk  wagon  had  invited  a  boy  eleven 
years  of  age  to  ride  with  him.  While  the  boy  was 
getting  upon  the  wagon  the  driver  whipped  up  his 
horses  so  suddenly  that  the  boy  was  thrown  to  the 
ground.  As  a  predicate  for  his  holding,  McLaugh- 
lin, J.,  said:  "Huber  [the  driver]  had  no  authority 
to  invite  the  plaintiff  to  ride ;  in  fact  he  was  acting 
contrary  to  express  orders  of  his  employer.  When 
he  gave  the  invitation  he  did  an  act  outside  the 
scope  of  his  employment,  and  the  defendant  was 
not  responsible  for*  the  injuries  caused  by  the 
driver's  negligence  while  plaintiff  was  thus  riding." 

In  the  Rolfe  case,  also  decided  last  month  by 
the  same  court  of  appeals,  it  was  held  in  the  sylla- 
bus: "Where  deceased  was  invited  to  ride  in  de- 
fendant's automobile  by  the  chauffeur,  not  on  de- 
fendant's business,  and  contrary  to  his  orders,  de- 
fendant is  not  liable  for  his  death,  though  caused 
by  the  chauffeur's  negligence."  However,  these 
New  York  decisions  merely  sustain  the  principle 
announced  by  other  courts  in  this  country,  which 
are  cited  later  in  this  opinion. 
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In  this  case  the  facts  are  without  dispute.  The 
Higbee  Company  was  engaged  in  the  business  of 
conducting  a  retail  store  for  the  sale  of  merchan- 
dise. Komko  was  its  employe,  operating  an  auto- 
mobile truck  and  d^ivering  merchandise.  Komko 
had  finished  making  his  last  delivery,  and  while 
driving  the  truck  homeward  to  the  garage  of  The 
Higbee  Company,  the  plaintiff  and  two  other  boys 
asked  Komko  to  let  them  ride  a  part  of  the  way. 
The  employe  told  them  to  get  on.  In  this  he 
violated  the  instructions  of  his  employer.  Plaintiff 
boarded  the  running  board  of  the  truck. 

The  legal  principle  is  well  settled  that  an  em- 
ployer is  not  liable  for  the  tortious  act  of  his  ser- 
vant: (a) unless  the  servant  or  employe  was  en- 
gaged at  the  time  in  serving  his  employer,  or,  stated 
in  other  words,  unless  the  act  was  done  in  the 
execution  of  the  service  for  which  he  was  em- 
ployed; (&)  and  if  thus  engaged,  the  act  must  be 
within  the  scope  of  the  servant's  employment.  In 
this  state  this  rule  of  liability  has  been  often  stated 
and  maintained.  The  Little  Miami  Rd.  Co.  v.  IVet- 
more,  19  Ohio  St.,  110;  The  Lima  Ry.  Co.  v.  Little, 
67  Ohio  St.,  91;  The  White  Oak  Coal  Co.  v. 
Rivoux,  Admx.,  88  Ohio  St.,  18,  and  Stranahan 
Bros.  Catering  Co.  v.  Coit,  55  Ohio  St.,  398. 

The  act  of  Komko  in  inviting  the  boys  to  ride 
on  his  way  homeward  may  have  been  done  in  the 
course  of  his  employment.  But  that  is  not  suffi- 
cient. In  order  to  hold  his  employer  liable,  within 
the  principle  stated,  the  invitation  as  well  must 
have  been  within  the  scope  of  his  employment.  The 
sole  question  for  judicial  consideration  therefore 
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is,  was  the  act  of  Komko  in  inviting  the  boys  to 
ride  on  his  automobile  truck  within  the  usual  scope 
of  his  employment  ? 

Had  this  case  been  one  wherein  Komko,  on  this 
occasion,  had  invited  another  to  place  his  goods 
in  the  automobile  truck  for  the  latter's  convenience, 
and  the  goods  had  been  damaged  by  the  negligent 
act  of  the  driver,  upon  what  principle  could  the 
employer  be  held  liable  to  the  owner  of  the  dam- 
aged goods?  Or,  let  us  assume  another  case.  A 
orders  his  chauffeur  to  bring  his  automobile  to  his 
office,  and  while  pursuing  that  engagement  the 
chauffeur  loads  the  vehicle  for  the  convenience  of 
the  occupants.  In  case  of  injury  to  the  occupants 
by  the  negligent  acts  of  the  chauffeur  would  the 
owner  of  the  automobile  be  held  liable?  In  the 
one  case  the  chauffeur  was  employed  solely  to  go 
after  the  employer,  while,  in  this,  The  Higbee 
Company's  authority  extended  only  to  the  hauling 
and  delivery  of  merchandise.  In  neither  case  did 
the  authority  of  the  employer  extend  or  apprehend 
the  use  of  the  vehicle  for  the  conveyance  of  pas- 
sengers.   The  rule  is  well  stated  by  Judge  Cooley: 

"And  it  will  readily  occur  to  every  mind  that 
the  master  cannot,  in  reason,  be  held  responsible 
generally  for  whatever  wrongful  conduct  the  ser- 
vant may  be  guilty  of.  A  liability  so  extensive 
would  make  him  guarantor  of  the  servant's  good 
conduct,  and  would  put  him  under  a  responsibility 
which  prudent  men  would  hesitate  to  assume,  ex- 
cept under  the  stress  of  necessity.  Even  the  parent 
is  not  made  chargeable  generally  for  the  torts  of 
his  child;  and  if  he  cannot  justly  be  held  responsible 
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for  the  conduct  of  one  whom  the  law  submits  to 
his  general  direction  and  discipline,  much  less  could 
another  be  held  liable,  generally,  for  the  acts  of 
a  servant  over  whom  his  control  is  comparatively 
slight,  and  who  is  not  submitted  to  his  disciplinary 
authority."  2  Cooley  on  Torts  (3  ed.),  page  1016, 
Section  625. 

To  the  same  effect  is  the  following  from  2 
Mechem  on  Agency  (2  ed.).  Section  1880: 

**Not  every  act  which  an  agent  or  servant  may 
do  while  he  is  in  the  place  appointed  for  the  service, 
or  during  the  time  in  which  he  is  engaged  in  the 
performance,  can  be  deemed  to  be  within  the  course 
of  the  employment,  or  within  the  scope  of  the  au- 
thority. The  test  lies  deeper  than  that;  it  adheres 
in  the  relation  which  the  act  done  bears  to  the  em- 
ployment. The  act  cannot  be  deemed  to  be  within 
the  course  of  the  employment,  unless,  upon  looking 
at  it,  it  can  fairly  be  said  to  be  a  natural,  not  dis- 
connected and  not  extraordinary  part  or  incident 
of  the  service  contemplated." 

It  is  intimated  in  the  majority  opinion  that  the 
rule  is  different  when  goods  are  being  carried  by 
the  servant  without  authority.  I  confess  my  in- 
ability to  follow  this  distinction.  In  this  particular 
ca.se,  had  the  driver  asked  one  who  was  upon  the 
sidewalk  with  a  basket  of  eggs  to  ride  upon  this 
occasion,  if  the  legal  duty  of  care  should  be  con- 
ceded, I  fail  to  see  why  the  person  invited  should 
be  permitted  to  recover,  and  damages  denied  for 
the  loss  of  his  eggs  or  injury  to  his  clothing.  If 
this  action  had  been  brought  against  Komko,  the 
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driver,  or  if  the  element  of  invitation  were  not  in- 
volved, or  the  driver  had  negligently  injured  the 
infant  upon  the  streets  of  the  city,  a  different  prin- 
ciple would  apply,  entailing  liability  upon  the  part 
of  the  employer.  However,  in  this  case  the 
authorities  are  in  practical  unanimity  in  holding 
the  employer  free  from  liability.  The  reason 
given  is  that  the  act  of  inviting  others  upon 
a  vehicle  of  this  character  is  entirely  without  the 
scope  of  the  agent's  authority,  and  in  none  of  the 
cases  does  the  liability  of  the  principal  hinge  upon 
the  degree  of  negligence  used  by  his  employe.  The 
following  cases,  among  many  others,  support  the 
principle  here  indicated:  Driscoll  v.  Scanlon,  165 
Mass.,  348;  Schuhvitz  v.  Delta  Lumber  Co.,  126 
Mich.,  559;  Dover,  Admr.,  v.  Mayes  Manufactur- 
ing Co.,  157  N.  C,  324;  Kiernan  v.  New  Jersey  Ice 
Co.,  74  N.  J.  L.,  175;  Scott  v.  Peabody  Coal  Co., 
153  111.  App.,  103;  Hoar,  Admx.,  v.  Maine  Central 
Rd.  Co.,  70  Me.,  65 ;  Bozvler  v.  O'Connell  et  ai,  162 
Mass.,  319,  and  Foster-Herbert  Cut  Stone  Co.  v. 
Pugh,  115  Tenn.,  688. 

The  syllabus  in  the  North  Carolina  case,  supra, 
is  as  follows:  "One  who  is  employed  to  drive  a 
team  of  mules  to  a  wagon  for  the  ordinary  purposes 
of  hauling  has  no  implied  authority  from  the  mas- 
ter to  permit  boys  to  ride  on  the  wagon,  as  such 
is  not  within  the  scope  of  the  servant's  employ- 
ment." 

In  the  Illinois  case,  supra,  the  court  holds  in  its 
syllabus:  "If  a  servant  employed  by  a  master  in 
the  driving  of  a  coal  wagon  has  been  instructed 
not  to  permit  boys  to  ride  with  him  on  such  wagon 
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and  he  violates  such  instructions  and  the  boy  riding 
upon  such  wagon  is  injured,  the  master  is  not 
liable." 

In  the  Michigan  case,  supra,  the  following  is 
held  in  the  syllabus:  "A  master  is  not  liable  for 
the  negligence  of  his  servant  in  permitting  a  boy, 
contrary  to  the  master's  orders,  to  ride  upon  a 
wagon  provided  for  the  servant's  use  in  hauling 
lumber,  such  act  not  being  within  the  scope  of  the 
servant's  employment." 

It  would  appear  from  the  opinion  of  the  court 
of  appeals  in  the  case  at  bar  that  its  judgment 
rested  upon  the  theory  that  although  the  invitation 
extended  to  the  boys  may  have  been  without  the 
scope  of  authority,  still,  the  employe  having  ex- 
ceeded his  authority,  the  infant  could  then  have 
been  regarded  as  a  trespasser  to  whom  the  em- 
ployer owed  a  duty  of  not  injuring  him  by  wanton 
negligence  upon  the  part  of  the  employe.  This 
feature  of  the  case  begs  the  entire  question  and 
eliminates  from  the  case  one  cardinal  element 
which  is  necessary  to  impose  liability  upon  the  em- 
ployer. This  elementary  principle  is  that  the  act 
of  the  employe  must  be  within  the  scope  of  his 
employment.  If  the  theory  of  the  court  of  appeals 
were  correct  it  could  as  well  be  said  that  a  liability 
would  likewise  accrue  if  Komko  had  departed  from 
his  course  of  employment  and  driven  the  boys  to 
the  city  lake  front  for  their  own  convenience  and 
injured  them  on  the  way. 

The  fallacy  lies  in  considering  the  negligent 
driving  of  the  employe  solely  as  the  causal  act  pro- 
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ducing  the  injury.  The  act  of  driving  was  within 
the  scope  of  Komko*s  employment,  it  is  true.  But 
it  was  the  unauthorized  act  —  that  of  giving  an 
invitation  to  the  boys  to  ride  —  which  was  with- 
out the  scope  of  Komko's  employment.  The  record 
discloses,  and  it  is  not  disputed,  that  this  employe 
had  been  given  explicit  instructions  not  to  let  any 
one  ride  on  the  truck.  The  unauthorized  act  of 
invitation  produced  the  train  of  events  that  fol- 
lowed, and  the  reckless  driving  was  consequential. 
In  the  case  of  Driscoll  v.  Scanlon,  supra,  the  same  , 
theory  of  liability  was  argued  and  presented  as 
in  this  case.  The  teamster  had  invited  a  boy  to 
ride  with  him  upon  a  dump-cart.  The  teamster 
asked  the  infant  to  take  the  reins,  while  he  fell 
asleep.  It  was  there  argued  that  the  court  might 
look  only  to  the  later  moment,  when  the  plaintiff 
was  under  the  wheels,  and  not  to  the  unauthorized 
act  of  the  teamster  in  inviting  him  to  drive,  but 
Judge  Holmes,  of  the  Massachusetts  court,  dis- 
posed of  that  contention  by  saying  in  his  opinion : 
"The  driver's  slumber  was  so  intimately  connected 
with  the  unauthorized  act  that  it  is  impossible  to 
separate  the  two.  The  driver  would  not  have  been 
asleep  and  the  plaintiff  would  not  have  fallen  but 
for  the  driver's  unauthorized  act,  and  if  the  plain- 
tiff had  not  been  driving."  The  following  is  the 
*  syllabus  in  that  case:  "If  a  driver  of  a  cart  in- 
vites an  infant  to  drive  with  him,  either  for 
pleasure  or  to  take  his  place  in  driving  while  he 
sleeps,  and  the  infant  falls  from  the  cart  and  is 
run  over  by  it,  the  act  is  outside  the  driver's  au- 
thority and  his  master  is  not  liable  to  the  infant." 
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The  rule  of  liability  announced  in  the  syllabus 
was  condemned  in  the  case  of  Kiernan  v.  Ice  Co., 
supra.  There  an  employe,  Lahey,  gave  permission 
to  an  infant  to  take  a  piece  of  ice  from  his  wagon, 
and  while  the  infant  was  in  the  act  of  taking  the 
piece  of  ice  the  servant  assaulted  him.  In  the 
course  of  his  opinion  the  judge  said,  page  177: 
"The  only  way  by  which  the  defendant  could  be 
held  liable  for  the  injury  in  the  present  instance  is 
upon  the  theory  that  the  invitation  by  Lahey  is 
to  be  entirely  disregarded  in  the  transaction.  In 
other  words,  the  theory  is  this:  That  Lahey,  hav- 
ing no  authority  to  extend  to  the  plaintiff  a  license 
to  take  the  ice,  therefore  when  the  latter  got  upon 
the  steps  of  the  wagon  he  stood  as  any  other  tres- 
passer." But  the  court  disposing  of  that  theory 
said:  "The  question  is  whether  it  was  within  the 
scope  of  his  authority  to  create  the  condition  which 
he  was  authorized  to  prevent,  and  then  to  represent 
the  company  in  abolishing  those  conditions?  It  is 
apparent  that,  according  to  the  plaintiff's  testi- 
mony, there  would  have  been  no  trespass  had  there 
been  no  invitation.  The  plaintiff  was  doing  the 
very  act  which  Lahey  had  licensed  him  to  do,  and 
nothing  more." 

That  the  rule  of  principal  and  agent  is  involved 
in  this  case  is  recognized  by  the  syllabus  which 
establishes  liability  for  "conduct  of  the  employe 
while  in  the  course  and  within  the  scope  of  his 
employment."  However,  the  syllabus  begs  the  en- 
tire question  when  it  declares  that  here  the  wanton 
conduct  of  the  employe  was  done  mthin  the  scope  of 
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his  employment.  If  the  acts  of  the  employe  were 
**in  the  course  and  within  the  scope  of  his  employ- 
ment," then  his  principal  would  be  liable  whether 
his  acts  constituted  wanton  or  *'mere"  negligence. 
This  principle  is  elementary.  In  The  Nelson  Busi- 
ness College  Co.  v.  Lloyd,  60  Ohio  St.,  448,  Min- 
shall,  J.,  at  page  454,  says  that  it  is  "clearly  settled 
that  the  master  is  liable  for  the  willful,  or  even 
malicious,  as  well  as  negligent  acts  of  a  servant, 
done  in  the  course  of  his  employment  and  within 
the  scope  of  his  authority."  And  in  Stranahan 
Co.  V.  Coit,  55  Ohio  St.,  413,  Spear,  J.,  said:  **One 
principle  seems  to  be  well  settled  by  the  later  au- 
thorities, viz :  That  if  the  act  of  the  servant  which 
has  occasioned  the  mischief  is  within  the  scope  of 
the  employment,  the  fact  that  it  was  maliciously 
done  does  not  affect  the  question  of  the  master's 
liability  under  a  proper  rule  of  damages."  And  in 
Lima  Railway  Co.  v.  Little,  67  Ohio  St.,  100,  the 
judge  in  the  course  of  his  opinion  said  that  the  test 
of  the  master's  liability  was  whether  the  act  of 
the  servant  was  done  while  in  the  service  of  and 
acting  for  the  master  in  the  prosecution  of  his  busi- 
ness, and  that  such  was  the  rule  ''whether  the  act 
complained  of  be  wanton  and  willful  or  whether  it 
be  merely  negligent  on  the  part  of  the  servant  or 
employe.'' 

The  measure  of  the  principal's  liability  for  the 
negligence  of  his  employe,  whether  wanton  or  or- 
dinary, is  not  based  upon  the  degree  of  negligence 
upon  the  part  of  the  employe,  but  upon  the  fact 
whether  his  conduct  was  within  the  scope  of  his 
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authority.  The  plaintiff  was  not  a  trespasser.  He 
got  upon  the  wagon  with  the  consent  of  the  driver. 
He  was  not  a  licensee  of  the  master,  but  was  a 
licensee  of  the  agent  only.  Rolfe  v.  Hewitt,  supra. 
I  now  advert  to  some  of  the  cases  cited  in  the 
majority  opinion,  and  do  so  only  because  the  prin* 
ciples  there  decided  are  readily  distinguishable 
from  those  in  other  cases  decided  by  the  courts  of 
the  same  states  which  deny  liability  under  the  facts 
involved  here.  In  Enright  v.  Pittsburg  Junction 
Rd.  Co.,  198  Pa.  St.,  166,  the  element  of  invitation 
by  the  employe  was  not  involved.  In  that  case  the 
court  cited  the  earlier  case  of  Flower  et  al.  v.  Penn- 
sylvania Rd.  Co.,  69  Pa.  St.,  210,  which  denied 
liability  where  a  boy  was  invited  to  ride.  Neither 
was  the  element  of  invitation  involved  in  the  cited 
case  of  Poivers  v.  Harlow,  53  Mich.,  507.  But 
the  principle  here  involved  was  decided  in  the  later 
Michigan  case,  Schulwitz  v.  Delta  Lumber  Co., 
supra.  That  the  courts  of  Illinois  recognize  that 
the  cited  case  of  C,  M,  &  St.  P.  Ry.  Co.  v.  West, 
125  111.,  320,  did  not  apply  to  facts  such  as  we  have 
in  the  case  at  bar,  is  shown  by  the  decision  of  the 
appellate  court  of  that  state  twenty-two  years  later, 
in  Scott  V.  Peabody  Coal  Co.,  153  111.  App.,  103, 
where  the  syllabus  is  as  follows :  "If  a  servant  em- 
ployed by  a  master  in  the  driving  of  a  coal  wagon 
has  been  instructed  not  to  permit  boys  to  ride  with 
him  on  such  wagon  and  he  violates  such  instruc- 
tions and  the  boy  riding  upon  such  wagon  is  in- 
jured, the  master  is  not  liable." 


Digitized  by  VjOOQ  IC 


104  JANUARY  TERM,  1920.         [101  O.  S. 

Dissenting  Opinion,  per  Jokes,  J. 

In  Aiken  v.  Holyoke  Street  Railway  Co.,  184 
Mass.,  269,  the  question  of  the  employe's  invita- 
tion was  neither  presented  nor  discussed.  But  fol- 
lowing its  earlier  decisions  upon  the  same  questions, 
the  supreme  judicial  court  of  Massachusetts  in 
Walker  v.  Fuller,  223  Mass.,  566,  denied  recovery 
where  the  element  of  invitation  was  present. 

This  case  was  certified  to  this  court  by  the  court 
of  appeals  of  the  sixth  district,  sitting  by  desig- 
nation in  Cuyahoga  county,  in  the  eighth  appellate 
district  In  certifying  this  case  to  this  court  the 
sixth  appellate  district  declared  and  found  in  its 
journal  entry  that  its  judgment  was  in  direct  con- 
flict with  the  judgment  pronounced  upon  the  same 
question  by  the  court  of  appeals  of  the  eighth  ap- 
pellate district  in  the  case  of  Goff-Kirby  Coal  Co. 
v.  Skufca  (9  Ohio  App.,  177),  decided  by 
the  latter  court  on  May  7,  1917.  That  a  conflict 
exists  is  beyond  doubt,  and  it  resulted  from  the 
decision  of  two  separate  courts  of  appeals  sitting 
in  Cuyahoga  county  upon  substantially  the  same 
state  of  facts.  In  this  case  the  liability  of  the  em- 
ployer was  upheld,  but  in  the  Skufca  case  this 
liability  was  denied.  By  his  motion,  No.  9579  in 
this  court,  Skufca,  the  injured  party,  asked  for 
certifijcation  of  the  record  in  that  case  to  this  court. 
His  appeal  was  denied.  Whether  it  was  because 
his  case  was  not  one  of  great  general  interest,  or 
that  no  error  intervened,  does  not  appear,  but  he 
was  denied  relief.  Why  he  was  denied  is  now  im- 
material, since  in  Cuyahoga  county  we  have  this 
situation:  Upon  substantially  the  same  state  of 
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facts,  and  in  the  same  county^  one  infant  plaintiff 
is  allowed  to  recover,  and  damages  denied  to 
the  other.  In  the  case  of  Goff-Kirby  Coal  Co.  v. 
Skufca,  supra,  the  facts  were  as  follows:  Skufca, 
a  boy  of  nine  years  of  age,  and  four  or  five  other 
boys,  returning  from  school,  were  invited  to  ride 
by  the  driver  of  a  coal  wagon  owned  by  the  coal 
company.  The  boy  requested  the  driver  to  per- 
mit him  to  alight  from  the  wagon,  but  the  request 
was  refused.  In  attempting  to  alight  from  the 
wagon,  and  in  consequence  of  the  negligent  con- 
duct of  the  driver,  which  the  plaintiff  claimed  was 
reckless  and  wilful,  the  boy  was  injured.  In  the 
common  pleas  court  the  boy,  Skufca,  recovered  a 
judgment,  which  the  court  of  appeals  reversed, 
although  ivilful  negligence  was  urged  in  the  case, 
because  the  act  of  the  driver  was  not  within  the 
scope  of  his  employment.  Certification  of  the  case 
was  refused  by  this  court 
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The  Ohio  Fuel  Supply  Co.  v.  Shilling. 

Oil  and  gas — Leases — Breach  of  implied  covenants — Damages 
—  Failure  to  drill  offset  wells  —  Burden  of  proof  —  Existence 
of  gas— Preponderance  of  evidence -^Charge  to  jury. 

(No.  16284— Decided  February  24^  1920.) 

Error  to  the  Court  of  Appeals  of  Wayne  county. 

Mr.  L.  B.  Denning;  Mr.  Freeman  T.  Eagleson; 
Mr.  S.  M.  Douglass;  Messrs.  Kean  &  Adair  and 
Mr.  J.  Warren  Madden,  for  plaintiff  in  error. 

Messrs.  McClaran  &  Jones,  for  defendant  in 
error. 

By  the  Court.  The  defendant  in  error  brought 
suit  in  the  court  of  common  pleas  to  recover  dam- 
ages by  reason  of  violation  of  implied  covenants 
contained  in  a  lease  for  oil  and  gas  executed  to  the 
plaintiff  in  error,  as  lessee,  on  December  5, 1910. 

At  the  time  of  the  execution  and  delivery  of  this 
lease  the  premises  were  wholly  in  undeveloped  and 
virgin  territory.  The  petition  alleges  that  the  lease 
contained  a  provision  whereby  the  lessee  agreed  to 
drill  a  well  on  said  premises  within  six  months  from 
the  date  of  said  lease,  or  pay  the  lessor  forty  dol- 
lars each  three  months,  thereafter,  in  advance,  un- 
til such  well  was  drilled  or  the  lease  surrendered; 
that  under  the  provisions  of  the  lease  the  lessee  had 
the  right  to  surrender  and  did  surrender  the  same 
on  February  29,  1916;  that  from  the  date  of  its 
execution  until  its  surrender  the  lands  contained 
natural  gas  in  paying  quantities;  that  because  of 
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their  Iqf  ation  near  other  lands  on  which  there  were 
developed  **active  and  flowing  wells,  her  land?  be- 
came liable  to  and  were  drained  to  a  large  extent 
of  the  natural  gas  therein  contained;''  that  because 
of  the  failure  of  the  lessee  to  drill  a  sufficient  num- 
ber of  gas  wells  to  offset  the  active  wells  on  adjoin- 
ing premises,  and  because  of  the  fleeting  and  transi- 
tory nature  of  the  same,  the  gas  under  her  premises 
was  permitted  to  escape  and  to  be  drained  into  the 
gas  wells  on  such  adjoining  premises.  The  plain- 
tiff alleged  in  her  petition  that  there  arose  out  of 
said  lease  an  implied  agreement  that  the  defendant 
would  drill  and  operate  such  number  of  wells  on 
her  lands  as  would  ordinarily  be  required  for  the 
protection  of  gas  and  oil  contained  thereunder,  and 
as  would  afford  ordinary  protection  to  the  lines 
of  her  said  land,  so  as  to  prevent  damage  by  reason 
of  such  drainage;  that  in  violation  of  said  implied 
agreement  the  lessee  failed  and  refused  to  drill 
various  wells  on  her  said  premises  to  protect  the 
lines  of  her  land  and  thereby  offset  the  wells  drilled 
on  the  lands  adjoining  thereto. 

In  its  answer  the  defendant  admitted  the  execu- 
tion of  the  lease,  and  the  covenants  therein,  as 
pleaded,  but  denied  generally  all  other  allegations 
contained  in  the  petition. 

Plaintiff  recovered  a  verdict  and  judgment  in 
the  court  of  common  pleas,  which  was  affirmed  by 
the  court  of  appeals. 

On  the  trial,  touching  the  burden  of  proof,  the 
court,  in  its  general  charge,  charged  the  jury  as 
follows :  'The  burden  of  proof  is  upon  the  plaintiff 
to  prove  the  surrounding  circumstances  and  condi- 
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tions  to  her  land,  the  location  and  productivity  of 
the  gas  wells  claimed  to  be  located  upon  adjoining 
lands  and  which  she  claims  are  under-draining  her 
land.  The  burden  of  proof  is  upon  her  to  prove  by 
a  preponderance  of  the  evidence  that  she  has  been 
damaged  by  failure  to  drill  offset  wells,  as  claimed 
in  her  petition;  but  the  burden  of  proof,  to  prove 
by  a  preponderance  of  the  evidence,  that  there  is 
no  gas,  or  was  no  gas  under  her  lands  during  the 
period  of  the  said  lease,  which  would  justify  the 
said  defendant,  as  an  ordinary,  prudent  man,  to 
drill  for  gas,  is  upon  the  defendant,  and  the  de- 
fendant must  prove  by  a  preponderance  of  the  evi- 
dence that  fact/' 

That  part  of  the  charge  placing  the  burden  of 
proving  damage  upon  the  plaintiff  and  then  shift- 
ing this  burden  upon  the  defendant  by  requirement 
that  the  burden  was  upon  it  to  show  that  there  was 
no  gas  under  the  land  would  necessarily  confuse 
the  jury  upon  this  issue.  What  the  trial  court  had 
probably  in  mind  was  this,  that  the  plaintiff  having 
proved  the  circumstances  and  conditions  surround- 
ing, together  with  the  location  and  productivity  of 
gas  wells  upon  adjoining  lands,  the  burden  of  proof 
then  shifted,  and  it  became  incumbent  upon  the  de- 
fendant to  prove  by  a  preponderance  of  the  evi- 
dence that  there  was  no  productive  gas  under  her 
lands  during  the  life  of  the  lease.  In  attempting  to 
shift  the  burden  upon  this  issue  the  trial  court 
erred.  The  main  issue  of  fact  in  the  case  was  this : 
Was  there  productive  gas,  of  sufficient  quantity  to 
warrant  operations,  under  the  lands  of  the  lessor, 
and  was  the  same  drained  into  the  wells  on  adjoin- 
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ing  lands  by  reason  of  the  failure  of  the  lessee  to 
drill  wells  for  the  protection  of  the  lessor's  lines? 

Any  testimony  of  the  plaintiff  tending  to  show 
the  surrounding  circumstances,  the  location  and 
productivity  of  wells  on  adjoining  territory,  the 
transitory  nature  of  gas,  the  direction  of  Its  flow, 
or  any  other  competent  evidence  tending  to  show 
that  gas  existed  under  her  lands  in  sufficient  quan- 
tity to  warrant  the  expense  of  drilling  and  market- 
ing, would  be  affirmative  evidence  tending  to  prove 
that  the  lessor  was  damaged.  This  affirmative  is- 
sue was  assumed  by  the  plaintiff  and  carried  the 
burden  of  proof  thereon  throughout  the  entire  case. 
Evidence  offered  by  the  defendant,  that  there  was 
no  gas,  or  that  there  was  insufficient  gas,  merely 
negatived  that  issue.  This  rule,  imposing  the  bur- 
den of  proof  upon  plaintiff,  has  been  approved  in 
the  following  cases :  Grass  et  al.  v.  Big  Creek  De- 
velopment Co.,  75  W.  Va.,  719,  and  Steele  et  al.  v. 
American  Oil  Development  Co.  et  al.,  80  W.  Va., 
206. 

We  do  not,  however,  hold  that  the  proof  re- 
quired must  be  clear  and  convincing  upon  this  is- 
sue. It  was  sufficient  for  the  plaintiff  to  prove  it 
by  a  preponderance  of  the  evidence. 

The  defendant  in  error  insists  that  this  rule  of 
proof  has  been  qualified  by  Cook  v.  Andrews  & 
Hitchcock,  36  Ohio  St.,  174,  and  Brick  Co.  v.  Pond, 
38  Ohio  St.,  65.  These  two  Ohio  cases,  however, 
are  readily  distinguished.  In  both  of  them  the 
lessee  covenanted  to  pay  a  fixed  and  definite  annual 
rental  whether  mining  operations  were  carried  on 
or  not    In  each  of  them  it  was  incumbent  upon  the 
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lessee  to  mine  or  pay  the  annual  rental.  The  latter 
it  refused  to  pay  and  suit  was  brought.  In  each 
case  it  was  held  that  the  lessee  was  liable  on  his 
express  covenant  to  pay  the  fixed  sum  agreed  upon 
and  that  it  was  incumbent  upon  the  lessee  to  show 
the  non-existence  of  mineral  in  order  to  escape 
liability  for  what  might  be  termed  delay  in  mining. 
Had  the  plaintiff  in  this  case  sued  to  recover  for 
the  delay  rentals  agreed  to  by  the  express  covenant 
of  this  le^se,  the  situation  would  be  analogous. 
For  the  reasons  stated  the  judgments  of  the  com- 
mon pleas  court  and  the  court  of  appeals  are  re- 
versed and  the  cause  remanded  for  further  pro- 
ceeding according  to  law. 

Because  of  the  complexity  and  confused  state  of 
this  record  we  have  -not  passed  upon  the  major 
questions  affecting  the  right  of  the  plaintiff  to  re- 
cover, since  it  is  desirable  that  upon  retrial  the  legal 
questions  involved  should  be  presented  in  a  more 
succinct  and  tangible  form. 

Judgments  reversed. 

Jones,  Matthias,  Johnson,  Wanamaker  and 
Robinson^  JJ.,  concur. 
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Drake  z/.  The  City  of  East  Cleveland. 

Municipal  corporations  —  Streets  and  alleys  —  Duty  to  keep  open, 
etc,  —  Liability  for  negligence. —  Limited  to  usual  and  ordinary 
uses  —  Runaway  team  leaves  safe  portion  of  street  —  Occupant 
of  vehicle  injured  —  Proximate  cause  —  Condition  of  street  or 
negligence  of  city, 

1.  The  obligation  of  a  municipality  to  keep  its  public  ways  in  a 

reasonably  safe  condition  for  public  travel  exists  with  respect 
to  such  persons  as  travel  the  ways  in  the  usual  and  ordinary 
modes,  and  does  not  extend  to  undirected  and  uncontrollable 
travel,  such  as  a  team  of  horses  running  away  in  the  absence 
of  its  driver.  The  municipality  is  not  responsible  for  injury 
sustained  by  a  person  upon  the  vehicle  involved  in  such  run- 
away, if  such  injury  to  him  results  from  the  uncontrolled 
action  of  the  team  in  leaving  that  part  of  the  public  way  which 
is  reasonably  adequate  and  safe  for  travel. 

2.  Where  a  two-horse  delivery  truck,  which  had  been  standing  at 

the  curb  on  that  side  of  a  public,  city  street,  fifty-four  feet 
wide,  which  was  paved  to  a  width  of  thirty-four  feet  and  for 
that  space  in  a  condition  of  reasonable  safety  for  travel,  was 
carried,  in  the  absence  of  the  driver,  by  the  horses  becoming 
frightened  and  uncontrollable,  across  the  street  into  a  narrow 
trench  left  open  in  that  portion  of  the  street  which  was  in  the 
process  of  remaking,  and  the  plaintiff  stationed  in  the  rear  of 
the  truck  was  injured  by  being  thrown  to  the  ground  when  the 
wheels  of  the  truck  dropped  into  the  trench,  the  proximate 
cause  of  the  plaintiff's  injury  was  the  running  away  of  the 
horses  and  not  the  negligence  of  the  city  in  leaving  the  trench 
open  and  unguarded. 

(No.  16203  — Decided  March  2,  1920.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga 
county. 

The  accident  which  is  the  subject  of  this  action 
occurred  on  Euclid  avenue  in  the  city  of  East 
Qev^land.  On  a  certain  day,  about  noon,  the 
plaintiff  and  one  John  H.  Robinson  were  engaged 
in  making  deliveries   for  The   National    Biscuit 
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Company,  and  for  that  purpose  had  in  charge  a 
two-horse  truck,  which,  shortly  before  the  time 
immediately  in  question,  had  been  brought  to  a 
stop  close  to  the  south  curb  of  Euclid  avenue,  in 
front  of  the  Noble  grocery. 

Drake  and  Robinson  each  testify  that  the  other 
drove  the  truck  to  the  Noble  grocery,  but  both 
agree  that  Drake  set  the  brake  before  leaving  the 
front  of  the  wagon  to  handle  packages  from  the 
rear  end.  Robinson  received  the  packages  from 
Drake,  carried  them  into  the  grocery,  and  on  his 
return  to  the  truck  observed  that  the  off  horse 
had  rubbed  off  his  bridle.  As  he  started  toward 
the  horses  they  shied  and  started  away  driverless, 
carrying  the  truck  with  Drake  at  the  rear  end 
where  he  had  been  making  up  packages  for  the 
next  delivery. 

The  team  started  eastwardly,  in  which  direction 
it  had  been  facing,  but  shortly  veered  to  the  north, 
crossing  the  double  street  car  rails  which  occupied 
the  center  of  the  street.  After  crossing  the  car 
tracks  the  team  turned  sharply  to  the  west,  at 
which  time,  according  to  the  plaintiff's  claim,  one 
of  the  rear  wheels  of  the  truck  dropped  into  a 
trench  in  the  street,  causing  the  plaintiff  to  be 
thrown  out  of  the  rear  of  the  truck,  his  head  strik- 
ing on  a  pile  of  stone  located  in  the  sidewalk  space 
immediately  adjacent  to  the  north  curb.  The 
horses,  from  the  time  they  left  their  standing  posi- 
tion at  the  south  curb  until  the  plaintiff  was  thrown 
from  the  truck,  apparently  attained  no  considerable 
speed,  but  they  were  clearly  uncontrollable  and 
running  wild. 
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Euclid  avenue  at  the  point  in  question  is  a  street 
fifty-four  feet  wide  between  curbs.  The  part  of 
the  street  between  each  curb  and  the  nearest  street 
car  rails  is  nineteen  feet  seven  and  one-quarter 
inches,  the  double  car  track  occupying  fourteen  feet 
nine  and  one-half  inches.  At  the  time  of  the  acci- 
dent the  street  was  undergoing  improvement  under 
a  contract  to  which  the  city  of  East  Cleveland  was 
a  party.  Between  the  car  tracks  and  on  the  south 
shoulder  of  the  street  the  old  brick  paving  was  un- 
disturbed, but  from  the  north  shoulder  of  the  street 
the  original  paving  had  been  removed  and  a  con- 
crete base  laid  to  receive  the  top  or  finishing  layer 
of  asphalt,  which  was  to  be  three  inches  thick. 
This  concrete  base,  however,  did  not  extend  to  the 
north  car  rail,  but  ended  against  a  header,  leaving 
a  trench,  two  or  two  and  a  half  feet  deep  and 
about  sixteen  inches  wide,  between  the  header  and 
the  north  rail,  extending  for  a  considerable  dis- 
tance either  way  from  the  place  of  the  accident. 
No  guards  were  placed  about  the  trench,  and  no 
warning  was  posted,  though  there  was  evidence 
that  barriers  were  laid  across  the  north  side  of 
the  street  at  the  two  ends  of  that  part  upon  which 
the  cement  base  only  had  been  laid  and  wherein 
the  trench  had  been  left  open. 

The  plaintiff^s  petition  charged  that  "The  City 
of  East  Cleveland,  had  full  knowledge  of  all  of 
said  conditions,  and  knew  that  said  opening  or 
trench  so  left  in  said  street  created  and  was  an  un- 
safe thing,  and  a  nuisance,  and  with  such  knowl- 
edge maintained  said  street  in  said  condition  for 
a  long  period  of  time,  to-wit,   about  ten  days 
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*  *  *  "  and  "that  said  accident,  and  the  over- 
turning of  said  wagon,  was  caused  wholly  by  the 
negligence  and  carelessness  of  the  defendant  in 
permitting  said  street  to  remain  in  said  unsafe  and 
dangerous  condition." 

The  city  by  its  amended  answer,  upon  which 
the  case  was  last  tried,  alleged,  in  addition  to  other 
defenses,  including  the  violation  by  the  plaintiff  of 
the  city  ordinance  as  to  hitching,  that  **the  proxi- 
mate cause  of  said  injury  was  the  result  of  plain- 
tiff's own  negligence,  or  the  negligence  and  care- 
lessness of  one  John  H.  Robinson,  who  was,  at  the 
time  that  said  alleged  accident  occurred,  a  co- 
employee  with  said  plaintiff  of  The  National  Bis- 
cuit Company." 

At  the  close  of  plaintiff's  testimony,  and  again 
at  the  close  of  all  the  testimony,  a  motion  to  direct 
a  verdict  for  the  defendant  was  made  and  over- 
ruled. A  verdict  for  the  plaintiff  was  returned 
and  judgment  entered  thereon.  This  judgment  was 
reversed  by  the  court  of  appeals  "for  error  of  law 
in  not  instructing  the  jury  upon  an  issue  in  the 
case,  to  wit,  the  issue  of  a  joint  enterprise  between 
the  said  Jones  Drake  and  the  witness  Robinson." 

From  the  latter  judgment  error  is  now  prose- 
cuted. 

Messrs.  Howell,  Roberts  &  Duncan,  for  plaintiff 
in  error. 

Mr.  E.  A.  Binyon,  director  of  law,  for  defendant 
in  error. 

Merrell,  J.  Upon  the  record  as  here  sub- 
mitted, two  questions  are  presented:  first,  as  to 
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the  propriety  of  the  action  of  the  court  of  appeals 
in  reversing  the  trial  court  for  failure  to  instruct 
the  jury  upon  the  issue  of  joint  enterprise;  and, 
second,  whether  the  judgment  of  reversal  was 
proper  upon  other  grounds.  For  the  sake  of  con- 
venience, the  latter  will  be  considered  first. 

Underlying  the  entire  case  is  the  question  of  the 
nature  and  extent  of  the  city's  responsibility  to 
the  public  for  the  condition  of  the  public  ways  of 
the  city,  and  incident  to  this  question  is  the  fur- 
ther one  of  what  is  to  be  considered  the  proxi- 
mate cause  of  an  accident  such  as  the  one  here  in- 
volved. 

For  the  purposes  of  this  discussion,  the  conduct 
of  the  plaintiff  and  his  alleged  contributory  negli- 
gence are  not  in  point.  The  issues  of  contributory 
negligence  were  for  the  jury.  These  issues,  at 
least  so  far  as  connected  with  the  plaintiff's  al- 
leged violation  of  city  ordinances  relating  to  hitch- 
ing, were  properly  presented  to  the  jury,  whose 
solution  thereof  cannot  be  reviewed  upon  the 
actual  record. 

The  nature  and  extent  of  the  city's  responsi- 
bility is  therefore  to  be  considered  apart  from  col- 
lateral or  entangling  issues.  That  responsibility 
has  been  stated  so  often  by  this  court  that  no  fur- 
ther definition  need  be  attempted.  In  City  of  Day- 
ton V.  Glaser,  76  Ohio  St.,  471,  it  is  stated  in  the 
syllabus: 

"A  municipal  corporation  is  charged  with  the 
duty  of  keeping  its  streets  free  from  nuisance  and  • 
in  a  reasonably  safe  condition  for  travel  in  the 
usual  modes,  but  it  is  not  an  insurer  of  the  safety 
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of  persons  using  them,  and  when  they  are  in  that 
condition  it  is  not  chargeable  with  negligence, 
although  an  accident  happens  in  the  use  of  the 
streets." 

The  doctrine  so  stated  was  merely  a  rephrasing 

of  numerous  prior  decisions  of  this  court.    It  has 

since   been   reaffirmed   frequently,   specifically   in 

Gibbs  V.  Village  of  Girard,  88  Ohio  St.,  34,  at  page 

A7. 

Applying  this  doctrine  to  the  facts  of  the  present 
case,  so  far  as  undisputed,  can  it  be  said  that 
Euclid  avenue  in  its  condition  at  the  time  of  the 
accident  was  in  "reasonably  safe  condition  for 
travel  in  the  usual  modes  ?'' 

If  it  can  be  considered  that  the  street  fifty-four 
feet  between  curbs  was  open  for  travel  for  its  en- 
tire width,  and  if  the  traveler  thereon  might  as- 
sume, subject  of  course  to  ordinary  care  on  his 
part,  that  the  entire  street  between  curbs  was 
reasonably  safe,  the  answer  to  the  question  might 
reasonably  be  given  in  the  negative.  Even  so,  the 
question  would  remain,  whether  a  given  accident 
was  the  outcome  of  travel  in  the  usual  modes. 

At  the  trial  there  was  a  conflict  in  evidence  as 
to  whether  the  north  shoulder  of  the  street  had 
been  closed  to  traffic,  or,  rather,  whether  it  had 
been  eflfectively  closed  by  proper  precautions  on 
the  part  of  the  city.  There  can  be  no  doubt  of  the 
city's  right  to  take  this  action  on  proper  occasion, 
such  as  was  presented  here,  namely,  during  the  im- 
provement of  the  street.  Apparently,  however,  the 
jury  found  against  the  city  on,  this  issue,  and  for 
the  present  purpose  it  may  be  assumed  there  was 
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evidence  to  support  such  finding.  The  fact  never- 
theless remains  that  neither  the  plaintiff  nor  his 
coworker  on  the  truck  .directed  the  team  on  to  the 
northern  and  unfinished  portion  of  the  street.  If 
the  city  had  thrown  open  to  travel  the  unfinished 
part  of  the  street,  or  had  failed  by  proper  pre- 
caution to  indicate  that  such  part  was  closed  to 
travel,  and  those  in  charge  of  the  team  had  driven 
onto  such  unfinished  part,  relying  upon  appear- 
ances, or  seeking  perhaps  to  excuse  by  circum- 
stances their  inattention  to  the  open  trench,  the 
case  would  have  been  quite  different.  No  such 
version  of  the  facts  is  contended  for.  The  street 
where  the  truck  stood  prior  to  the  runaway  had  a 
width  available  for  safe  travel  of  over  thirty-four 
feet.  Of  this  space,  the  team,  when  last  under 
control,  occupied  properly  and  safely  the  portion 
farthest  from  the  open  trench.  What  happened 
thereafter  occurred  not  in  the  course  of  travel  upon 
the  street  in  the  ordinary  modes,  but  primarily,  and 
in  a  legal  sense,  solely  through  the  uncontrolled 
and  instinctive  action  of  the  frightened  horses. 

To  speak  of  the  runaway  as  the  sole  cause  of  the 
accident  may  however  be  thought  to  beg  the  ques- 
tion, ignoring  as  it  does  the  city's  negligence,  for 
this  purpose  assumed,  in  leaving  unprotected  the 
open  trench. 

In  this  connection  reliance  is  placed  upon  the 
case  of  Hocking  Valley  Railway  Co.  v.  Helher, 
Admr.,  91  Ohio  St.,  231,  wherein  it  is  stated,  at 
page  241 :  'The  fact  that  some  other  cause 
operated  with  the  negligence  of  a  defendant  in 
producing  an  injury  does  not  relieve  him  froir 
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liability,  where  such  other  cause  would  not  have 
pfroduced  the  injury  but  for  the  defendant's  negli- 
gence." 

In  that  case  the  negligence  of  the  defendant  con- 
sisted in  failing  to  maintain  an  adequate  guard  or 
rail  on  the  sides  of  a  bridge  which  it  had  provided 
for  the  use  of  the  public,  and  the  other  cause  which 
operated  with  such  negligence  to  bring  about  the 
injury  was  the  stumbling  of  plaintiff's  horses  as 
they  were  crossing  the  bridge. 

In  the  Helber  case  the  plaintiff  at  the  time  of 
the  accident  was  directing  his  team  over  the 
bridge;  he  was  traveling  the  public  way  in  the 
ordinary  mode.  The  defendant  had  failed  in  a 
matter  of  caution  required  with  respect  to  just 
such  a  traveler.  It  is  precisely  at  this  point  that 
any  analogy  between  the  Helber  case  and  the 
present  case  fails. 

'  In  the  latter,  the  city's  negligence  in  the  matter 
of  the  trench  might  found  an  action  on  the  part  of 
a  traveler  on  foot,  or  by  vehicle,  whose  voluntary 
progress  over  the  street  led  him  without  fault  on 
his  part  into  the  trench.  If  some  circumstance 
commonly  associated  with  travel  or  the  means  of 
travel  combined  with  the  presence  of  the  trench 
to  produce  an  accident,  the  analogy  with  the  Hel- 
ber case  might  hold.  To  carry  the  parallel  further, 
however,  and  hold  the  city  responsible  for  any  cir- 
cumstance or  combination  of  circumstances  that 
resulted  in  upsetting  a  vehicle  in  the  trench  is  to 
cast  upon  the  city  the  burden  of  an  insurer. 

The  care  incumbent  on  the  city,  and  by  the  same 
token  the  responsibility  that  results  from  a  want 
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of  care,  is  measured  with  respect  to  the  ordinary 
conditions  and  methods  of  travel,  and  in  its  scope 
comprehends  doubtless  the  common  misadventures 
of  travelers,  such  as  the  stumble  of  a  pedestrian 
or  of  a  horse,  or  the  failure  of  a  vehicle's  wheels 
to  hold  the  road  absolutely.  A  runaway  team  is 
not  within  the  category  suggested.  In  the  instant 
case,  the  running  away  of  the  team  of  horses  with 
no  driver  behind  them,  and  their  course  thereafter 
taken,  were  no  more  within  the  scope  of  reasonable 
anticipation  on  the  part  of  those  responsible  for 
the  condition  of  the  city's  streets  than  would  be 
the  transit  of  an  unoccupied  automobile,  the  brakes 
of  which  had  failed  to  hold,  which  catapulted  into 
a  roadside  ditch  or  into  the  house  of  an  abutting 
owner. 

It  is  possible,  though  by  no  means  certain,  that 
a  barrier  might  turn  the  course  of  runaway  horses, 
though  of  course  it  would  not  turn  aside  an  in- 
sensible machine,  but  it  certainly  cannot  be  thought 
that  the  duty  of  the  city  in  the  present  case  was 
to  fence  off  the  northern  portion  of  this  street  in- 
cluding the  trench  in  question  by  such  a  barrier  as 
would  prevent  the  passage  of  uncontrolled  and  in 
the  phrase  of  plaintiff's  counsel  "uncontrollable" 
horses.  A  fair  interpretation  of  the  allegations  of 
negligence  in  the  petition  is  that  the  city  per- 
mitted the  trench  to  remain  open  without  excluding 
travel  from  that  portion  of  the  street.  Probably 
no  suggestion  was  intended,  certainly  none  is  per- 
missible, that  the  city's  duty  in  the  premises  ex- 
tended to  a  continuous  inclosure  such  as  would 
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turn  aside  insensible  and  uncontrolled  travel,  as 
distinguished  from  the  ordinary  kind. 

What  has  been  said  is  but  another  method  of 
stating  that  the  open  trench,  in  view  of  other  un- 
contradicted evidence  in  the  case  as  presented,  was 
not  the  proximate  cause  of  plaintiff's  injury.  Or- 
dinarily the  issue  of  causation  must  be  left  to  the 
jury,  as  it  was  in  this  case.  It  is  not  for  the  court 
to  substitute  its  process  of  reasoning,  however  ap- 
parently sound,  for  that  of  the  jury,  in  a  field  which 
belongs  peculiarly  to  the  latter. 

In  the  field  of  legal  obligations,  on  the  contrary, 
it  is  the  duty  of  the  court,  and  it  is  its  sole  province, 
to  speak  decisively.  An  evasion  of  this  duty  is 
the  very  negation  of  law.  It  is  from  this  view- 
point the  present  issue  must  be  determined. 

The  permission  by  the  city  of  the  open  trench 
was  the  cause  of  the  plaintiff's  injury  only  in  the 
sense  that  it  was  a  condition  in  the  absence  of 
which  it  is  possible  to  infer  that  the  accident  would 
not  have  occurred.  Does  the  possible  fact  that 
this  condition  involved  culpability  on  the  part  of 
the  city  with  respect  to  certain  members  of  the 
public  suffice  to  make  the  city  responsible  to  this 
particular  member  of  the  public,  the  plaintiff? 
The  answer  to  this  question  has  already  been  made. 
The  city,  let  it  be  assumed,  by  suffering  the  exis- 
tence of  the  trench,  had  failed  in  a  duty  which  it 
owed  to  travelers  pursuing  the  ordinary  modes  of 
travel  who  used  the  unfinished  portion  of  the  street, 
being  misled  thereto  by  appearances  or  the  absence 
of  warning,  or  guards,  or  perhaps  even  by  inad- 
vertence excusable  under  peculiar  circumstances. 
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The  plaintiff  was  in  none  of  these  classes.  Rather 
did  he  find  himself  carried  to  misadventure  by  an 
uncontrollable  force  for  which  neither  he  nor  the 
defendant  in  error  was  responsible,  the  probability 
of  which  neither  he  nor  the  city  authorities  fore- 
saw, and  which  the  latter  could  not  be  held  to  fore- 
see, unless  upon  the  untenable  assumption  that  its 
duty  was  to  make  the  public  ways  of  the  city  proof 
against  all  possible  accidents  other  than  collisions. 

Taking  the  admitted  facts  in  the  light  most 
favorable  to  the  plaintiff,  it  must  therefore  be  said 
that  the  accident  resulted  not  from  a  defect  in  the 
street,  not  from  an  unguarded  nuisance  in  or  im- 
mediately adjacent  to  the  street,  but  from  an  un- 
controllable, though  perhaps  non-culpable,  de- 
parture from  a  public  way,  which,  so  far  as  ap- 
pears, was  reasonably  safe  for  this  team  and  those 
riding  behind  it  as  long  as  the  team  was  under 
normal  control.  It  was  not  under  normal  control, 
but  uncontrollable,  with  no  human  agency  directing 
or  in  a  position  to  direct.  The  accident  occurred 
not  as  an  incident  to  travel  on  a  way  provided  for 
the  purpose,  but  rather  because  of  a  blind  and  in- 
sensate departure  from  the  course  of  travel.  The 
situation  was  therefore  not  essentially  different 
from  that  which  would  have  existed  if  the  plain- 
tiff had  been  thrown  from  the  truck  upon  its 
striking  violently  against  the  curb  in  a  part  of  the 
street  admittedly  in  perfect  condition. 

It  follows  from  the  views  expressed  that  the 
actual  judgment  of  the  court  of  appeals  must  be 
upheld.  Upon  the  question  whether  the  precise 
ground  upon  which  that  judgment  was  based  was 
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correct,  namely  the  failure  of  the  trial  court  to 
charge  upon  the  issue  of  joint  enterprise,  it  may 
be  unnecessary  to  express  an  opinion.  It  must, 
however,  be  observed  that  the  trial  court  charged 
the  jury  fully  and  correctly  upon  the  issue  of  the 
alleged  contributory  negligence  of  the  plaintiff  him- 
self,  and  no  request,  either  special,  before  argu- 
ment, or  supplementary,  after  argument,  to  cHarge 
upon  the  issue  of  joint  enterprise  was  made  by  the 
defendant  below. 

It  may  therefore  be  doubted  whether  the  ground 
of  error  relied  upon  for  reversal  was  available  to 
the  plaintiff  in  error  in  the  court  of  appeals,  de- 
fendant in  error  here,  in  view  of  the  principle  laid 
down  by  this  court  in  Columbus  Railway  Co.  v. 
Ritter,  67  Ohio  St.,  53,  and  in  many  cases  since. 

The  judgment  of  the  court  of  appeals  will  be 
affirmed,  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Judgment  affirmed. 

Jones,  Johnson  and  Wanamaker,  JJ.,  concur. 
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The  State,  ex  rel.  City  of  Toledo,  v.  Weiler 

ET  AL.,  Commission  of  Publicity  and 

Efficiency. 

Municipal  corporations — Purchase  of  public  utilities— ConstitU' 
tional  and  statutory  powers  —  Issuing  bonds  and  pledging  gen- 
eral credit  — Limitation  of  indebtedness— Section  is.  Article 
XVIII,  Constitution,  1912, 

1.  Municipalities  of  the  state  are  empowered  by  constitutional  pro- 

vision to  acquire  any  public  utility,  the  product  or  service  of 
which  is  to  be  supplied  to  the  municipality  or  its  inhabitants, 
and  they  may  issue  bonds  to  raise  money  for  such  purpose, 
pledging  the  general  credit  of  the  municipality  to  their  pay- 
ment 

2.  Grant  of  power  from  the  legislature  is  not  a  prerequisite,  and 

under  the  provisions  of  Section  13,  Article  XVIII  of  the  State 
Constitution,  the  indebtedness  which  may  be  incurred  for  such 
purpose  is  subject  only  to  the  limitation  prescribed  by  the  legis- 
lature as  to  the  extent  of  general  tax  levies  and  the  aggr^^te 
amount  of  indebtedness  that  may  be  incurred  for  all  local  pur- 
poses. 
8.  Each  municipality  assumes  responsibility  consonant  with  the 
authority  conferred,  and  is  not  only  permitted  but  required  to 
determine  for  itself  the  portion  of  its  taxing  and  debt  incur- 
ring power  which  shall  be  used  for  any  authorized  municipal 
purpose,  within  such  constitutional  and  legislative  limitation. 

(No.  16512  — Decided  March  16,  1920.) 

In  Mandamus. 

This  is  an  original  action  in  mandamus  instituted 
in  this  court  asking  that  the  Commission  of  Pub- 
licity and  Efficiency  of  the  City  of  Toledo,  whose 
duty  it  is  under  the  charter  of  that  city  to  publish 
in  the  Toledo  City  Journal  all  ordinances  of  a  gen- 
eral nature,  be  required  to  publish  a  certain  ordi- 
nance passed  by  the  council  of  the  city  of  Toledo 
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January  19,  1920,  providing  for  the  issuance  of 
bonds  of  said  city  for  the  purpose  of  acquiring  a 
public  utility,  to-wit,  a  transportation  system  in 
the  city  of  Toledo,  for  the  purpose  of  supplying 
transportation  to  the  inhabitants  thereof. 

It  is  disclosed  by  the  pleadings  that  the  city  of 
Toledo  duly  adopted  a  charter  for  its  government 
November  3,  1914,  which  charter  creates  what  is 
known  as  a  Commission  of  Publicity  and  Efficiency, 
and  that  the  defendants  herein  named  are  the  duly 
appointed,  qualified  and  acting  members  of  such 
commission. 

Under  the  provisions  of  such  charter  it  is  the 
duty  of  such  commission  to  publish  weekly  the 
Toledo  City  Journal,  in  which,  among  other  mat- 
ters specified,  shall  be  published  all  ordinances  of 
a  general  nature,  within  ten  days  after  passage 
of  the  same.  Other  provisions  of  the  charter  are 
set  forth,  which  provide  for  the  acquiring  of  pub- 
lic utilities  and  for  the  issuance  of  bonds  therefor, 
but  it  is  unnecessary  to  state  them  here  in  detail. 

On  January  19,  1920,  the  council  of  the  city  of 
Toledo  duly  passed  an  ordinance  providing  for 
the  issuance  of  bonds  of  such  city  in  the  sum  of 
$1,000,  for  the  purpose  of  acquiring  a  public  utility, 
to-wit,  a  transportation  system  in  the  city  of  Toledo 
for  the  purpose  of  supplying  transportation  to  the 
inhabitants  thereof,  and  providing  that  for  the  pur- 
pose of  procuring  an  amount  sufficient  to  pay  the 
interest  on  said  bonds  and  to  provide  a  sinking  fund 
for  their  final  redemption  there  be  levied  on  all  the 
taxable  property  of  said  city,  in  addition  to  all 
other  taxes,  a  tax  sufficient  to  create  a  sinking  fund 
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to  redeem  such  l)onds  and  to  pay  the  interest 
thereon  as  it  shall  accrue.  Such  ordinance  was 
duly  approved  by  the  mayor,  and  a  certified 
copy  thereof  transmitted  to  the  Cornmission  of  Pub- 
licity and  Efficiency  for  the  purpose  of  publication 
as  provided  by  the  charter  of  the  city;  the  members 
of  the  commission  refused  to  publish  the  same, 
stating  as  their  reason  for  such  refusal  that  the 
ordinance  is  contrary  to  and  in  contravention  of 
the  Constitution  of  Ohio,  particularly  Article 
XVIII  and  Section  6  of  Article  XIII  thereof,  and 
in  contravention  of  the  laws  of  this  state,  particu- 
larly Sections  3939  to  3954-1,  inclusive.  General 
Code;  that  said  city  is  without  power  under  the 
constitution  and  laws  of  the  state  to  provide  for 
the  issuance  of  bonds  against  the  general  credit  of 
the  city  for  the  purpose  of  acquiring  a  public  utility, 
a  transportation  system  to  be  owned  and  operated 
by  the  city;  and  that  the  expenditure  of  the  funds 
of  the  city  for  such  purpose  would  be  unlawful. 

Mr.  Jas.  S.  Martin,  director  of  law,  for  relator. 

Messrs.  Denman,  Kirkhride,  Wilson  &  McCabe, 
for  defendants. 

Mr.  John  G.  Price,  attorney  general,  amicus 
curiae. 

Matthias,  J.  This  case  presents  the  question 
whether  the  city  of  Toledo  may  lawfully  issue  bonds 
against  its  general  credit  and  payable  out  of  the 
funds  to  be  raised  by  general  taxation  for  the  pur- 
pose of  acquiring  a  transportation  system  to  fur- 
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nish  transportation  for  the  inhabitants  of  that 
municipality. 

The  small  amount  in  which  it  is  proposed  to 
issue  such  bonds  suggests  that  the  proceeding  by 
the  municipal  authorities  and  this  suit  were  in- 
stituted for  the  purpose  of  submitting  for  the  de- 
termination of  this  court  the  sole  question  whether 
under  the  constitution  and  laws  of  the  state  the 
city  has  authority  to  incur  any  indebtedness  for 
the  purpose  stated,  which  may  be  paid  by  general 
taxation.  The  question  we  have  for  consideration 
is  not  one  of  propriety  or  policy  of  municipal 
ownership,  but  only  of  the  power  and  authority 
of  municipalities  of  the  state  with  respect  thereto. 
If  they  have  the  power,  the  question  of  policy  is 
confided  to  the  municipality  alone. 

It  is  conceded,  as  of  course  it  must  be,  in  view 
of  the  express  provisions  of  Section  4,  Article 
XVIII  of  the  State  Constitution,  and  of  the  power 
and  authority  clearly  conferred,  that  any  munici- 
pality of  the  state  may  acquire  any  public  utility, 
the  product  or  service  of  which  is  to  be  supplied 
to  the  municipality  or  its  inhabitants.  It  is  con- 
tended, however,  that  the  power  thus  conferred 
directly  upon  the  municipalities  of  the  state  is  so 
limited  and  circumscribed  that  the  credit  of  the 
municipality  may  not  be  used  or  pledged  for  the 
purpose  of  acquiring  or  constructing  such  public 
utility,  and  that  the  power  conferred  may  be  exer- 
cised and  such  utility  acquired  or  constructed  only 
by  paying  cash  or  exchanging  property  therefor. 
It  is  urged  that  the  municipality  may  not  go  into 
debt  for  such  purpose  to  any  extent  whatever,  by 
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the  issuance  of  bonds,  or  otherwise,  whereby  it 
pledges  the  general  credit  of  the  city  to  the  pay- 
ment of  the  same  or  any  part  thereof. 

In  the  view  we  take  of  the  question  thus  pre- 
sented it  is  unnecessary  to  consider  the  provisions 
of  the  charter  of  the  city  of  Toledo  respecting  the 
issuance  of  bonds  for  the  purpose  here  in  question, 
for  the  reason  that  in  our  opinion  the  adoption  of 
a  charter  is  not  prerequisite  to  the  enjoyment  of 
the  power  herein  sought  to  be  exercised,  and  there- 
fore adds  nothing  whatever  to  the  authority  con- 
ferred upon  the  city  by  constitutional  provision. 
Such  authority  is  conferred  updh  and  may  be  ex- 
ercised by  every  municipality  regardless  of  whether 
or  not  it  has  adopted  a  charter  for  its  government 
under  the  provisions  of  Section  7,  Article  XVIII 
of  the  Constitution.  The  provisions  conferring 
such  power  are  clearly  self-executing.  This  con- 
clusion is  warranted  by  reason  of  the  broad  and 
comprehensive  terms  of  Section  4,  Article  XVIII, 
above  referred  to,  for  plenary  power  is  thereby  con- 
ferred upon  each  and  every  municipality  of  the 
state  to  deal  with  the  subject,  and,  if  authority  to 
levy  taxes  and  issue  bonds  is  absolutely  essential 
to  the  enjoyment  of  the  power  granted,  such  au- 
thority is  a  necessary  incident  and  must  have  been 
included  in  the  power  conferred.  It  is  a  matter  of 
common  knowledge  that  such  utilities  could  not  be 
otherwise  acquired  or  constructed. 

Section  5,  Article  XVIII,  defines  the  procedure 
and  requires  that  municipalities  shall  act  by  ordi- 
nance, upon  which  a  referendum  vote  may  be  had 
in  the  manner  therein  set  forth.    Section  6  makes 

Digitized  by  VjOOQ  IC 


128  JANUARY  TERM,  1920.        [101  O.  S. 

Opinion,  per  Matthias,  J. 

Specific  reference  to  "any  transportation  service" 
of  a  municipal  public  utility,  whereby  it  is  made 
clear  that  it  was  intended  to  include  a  transporta- 
tion system  within  the  general  term  "public  utili- 
ties" which  municipalities  were  authorized  under 
Section  4  to  acquire  and  operate. 

By  Section  12  it  is  provided  that  "any  munici- 
pality which  acquires,  constructs  or  extends  any 
public  utility  and  desires  to  raise  money  for  such 
purposes  may  issue  mortgage  bonds  therefor  be- 
yond the  general  limit  of  bonded  indebtedness  pre- 
scribed by  law ;  provided  that  such  mortgage  bonds 
issued  beyond  the  general  limit  of  bonded  indebted- 
ness prescribed  by  law  shall  not  impose  any  liability 
upon  such  municipality  but  shall  be  secured  only 
upon  the  property  and  revenues  of  such  public 
utility." 

The  purpose  to  grant  to  the  municipalities  of 
the  state  full  and  complete  power  with  reference 
to  the  acquirement,  ownership  and  operation  of 
public  utilities  was  clearly  manifested  by  the  mem- 
bers of  the  constitutional  convention  in  their  dis- 
cussion of  the  provisions  in  question  as  well  as 
by  the  express  language  of  the  constitutional 
amendments  then  under  consideration  and  subse- 
quently adopted.  The  discussion  of  those  pro- 
visions by  the  framers  thereof  discloses  a  purpose 
to  confer  upon  any  municipality  desiring  to  acquire, 
construct  or  extend  any  public  utility  the  power  to 
raise  money  therefor  by  the  issuance  of  bonds;  and 
they  made  such  power  and  authority  subject  only 
to  such  general  limitations  as  the  legislature  of  the 
state  might  impese  under  power  expressly  con- 
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ferred  upon  it  by  other  provisions,  particularly 
Section  13,  Article  XVIII,  which  provides  that 
laws  may  be  passed  to  limit  the  power  of  munici- 
palities to  levy  taxes  and  incur  debts  for  local  pur- 
poses. It  was  further  provided  that  mortgage 
bonds  issued  beyond  the  general  limit  of  bonded 
indebtedness  prescribed  by  law  should  not  impose 
any  liability  upon  the  municipality,  but  should  be 
secured  only  by  the  property  and  revenues  of  such 
public  utility. 

The  phase  of  the  matter  which  was  the  subject 
of  discussion  in  the  constitutional  convention  was 
not  whether  the  municipality  might  issue  bonds 
for  such  purpose,  but  only  whether  the  liability  of 
the  city  for  its  indebtedness  or  any  part  thereof  in- 
curred for  that  purpose  should  be  restricted.  The 
entire  discussion  was  based  upon  the  assumption 
that  under  these  provisions  "to  the  extent  of  the 
limitation  of  the  general  indebtedness  provided  by 
law,  the  city  may  issue  its  general  bonds,  and  pre- 
sumptively in  every  case  the  mortgage  bonds  would 
not  be  for  the  full  value  of  the  utility  itself." 

As  'there  suggested,  the  purpose  of  these  con- 
stitutional amendments  was  to  afford  the  munici- 
palities of  the  state  the  opportunity,  when  they 
should  choose  to  do  so,  to  own  and  operate  their 
public  utilities,  and  to  confer  upon  them  expressly 
and  directly  full  power  and  complete  authority  to 
accomplish  that  purpose,  the  only  reservation  be- 
ing that  they  must  recognize  and  respect  the  limita- 
tions of  tax  levies  and  indebtedness  for  local  pur- 
poses prescribed  by  law.  But  this  reservation  does 
not  authorize  the  legislature  to  annul  or  curtail  the 
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powers  expressly  granted  by  the  constitution.  It 
may  limit  the  levies  of  taxes  and  the  extent ''of 
bonded  indebtedness  for  local  purposes,  but  it  may 
not,  either  by  action  or  inaction,  preclude  the  ex- 
ercise of  power  expressly  conferred  by  the  con- 
stitution, or  deny  the  use  of  its  revenues  from  taxa- 
tion or  its  general  credit  for  any  purpose  authorized 
by  constitutional  provision  or  for  any  purpose 
within  the  powers  of  local  self-government  thereby 
conferred.  It  was  not  contemplated  that  any 
grant  of  power  by  the  legislature  was  essential,  nor 
that  it  should  be  permitted  to  deny  or  limit  the  pur- 
pose, but  only  prescribe  the  limitation  of  taxation 
and  bonded  indebtedness  for  all  local  purposes. 

Section  3939,  General  Code  —  a  portion  of  what 
is  commonly  known  as  the  Longworth  act  —  sets 
forth  the  objects  and  purposes  for  which,  under  the 
law,  bonds  could  be  issued  by  municipalities,  and 
the  same  act  fixes  and  prescribes  a  limitation  upon 
the  extent  of  bonded  indebtedness  which  a  munici- 
pality may  incur  and  beyond  which  it  may  not  go. 
These  provisions  were  enacted  and  were  in  force 
long  prior  to  the  adoption  of  the  constitutional 
amendments  under  consideration.  The  acquire- 
ment or  construction  of  certain  utilities  was  thereby 
authorized  and  included  in  the  purposes  for  which 
bonds  of  the  municipality,  pledging  its  general 
credit,  might  be  issued.  The  construction  or  ac- 
quirement of  a  transportation  system  was  not  in- 
cluded and  hence  was  not  authorized,  but  as  we 
have  seen,  the  constitutional  convention  sought  to 
and  did  confer  upon  municipalities  the  broad  power 
to  acquire  and  operate  public  utilities,  which  would 
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include  a  system  of  transportation  in  a  municipality, 
and  any  legislative  action  inconsistent  with  the  full 
and  free  exercise  of  the  power  thus  conferred  is 
an  unauthorized  limitation  upon  the  powers  granted 
and  must  fall,  simply  because  it  is  inconsistent 
therewith,  as  clearly  pointed  out  in  the  case  of 
Dravo-Doyle  Co.  v.  Village  of  Orrville,  93  Ohio 
St.,  236. 

The  limitation  fixed  and  prescribed  by  that  sec- 
tion, as  to  the  amount  of  bonded  indebtedness  for 
all  purposes,  is  not  inconsistent  with  such  constitu- 
tional provision,  in  fact  it  is  expressly  authorized 
thereby,  and  hence  controlling.  Cass  v.  Dillon,  2 
Ohio  St.,  607,  and  State,  ex  rel.  City  of  Toledo,  v. 
Lynch,  Auditor,  88  Ohio  St.,  71,  92. 

It  is  not  only  presumed,  but  the  debates  of  the 
constitutional  convention  disclose,  that  that  body 
did  have  in  mind  the  course  of  legislation  and 
existing  statutes  dealing  with  the  subject  in  hand,  ^ 
and  took  into  consideration  the  existing  maximum 
legislative  limitation  of  five  per  cent,  of  the  tax 
duplicate  for  general  bonds  for  all  purposes,  and 
determii\ed,  that,  unless  the  same  should  be  sub- 
sequently increased,  credit  beyond  the  limitation 
prescribed  must  be  based  upon  the  utility  itself. 
The  constitutional  grant  of  power  is  clear  and  com- 
prehensive and  confers  upon  every  municipality  of 
the  state  the  power  not  only  to  purchase  and  operate 
its  public  utilities  but  also  to  procure  funds  there- 
for by  issuing  its  bonds  payable  by  general  taxa- 
tion within  constitutional  and  legislative  limita- 
tions. Such  municipality  assumes  responsibility 
consonant  with  the  authority  thus  conferred,  and  is 
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not  only  permitted  but  required  to  determine  for 
itself  the  portion  of  its  taxing  and  debt  incurring 
power  which   shall   be  used  for  any  authorized 
municipal  purpose. 
For  the  reasons  stated  the  writ  should  issue. 

Writ  allowed. 

Nichols,  C  J.,  Jones,  Johnson,  Wanaaiaker, 
Robinson  and  Merrell,  JJ.,  concur. 


Saviers  et  al.  v.  Smith,  Secretary  of  State. 

Constitutional  law — Taxation — Powers  of  legislature  —  Section 
I,  Article  II,  and  Sections  2  and  jo.  Article  XII,  Constitution 
—  Taxation  of  rights,  privileges  and  franchises  —  Excise  tax 
defined  —  Regulation  and  license  of  motor  vehicles — Sections 
6290  et  seq„  General  Code  (108  O.  L,,  pt.  2, 1078). 

1.  The  power  to  tax  is  an  aftribute  of  sovereignty  and  in  this  state 

is  included  in  the  general  legislative  power  which  is  conferred 
by  Section  1,  Article  II  of  the  Constitution,  upon  the  general 
assembly  without  limitation. 

2.  The  provisions  of  Section  2,  Article  XII  of  the  Constitution, 

are  a  limitation  on  the  general  grant  of  legislative  power  con- 
tained in  Section  1,  Article  II. 

3.  Under  the  general  grant  of  legislative  power  conferred  by  Sec- 

tion 1,  Article  II  of  the  Constitution,  the  legislature  may  tax 
rights,  privileges  and  franchises. 

4.  An  excise  is  a  tax  imposed  on  the  performance  of  an  act,  the 

engaging  in  an  occupation  or  the  enjoyment  of  a  privilege,  and 
by  the  provisions  of  Section  10,  Article  XII  of  the  Constitution, 
specific  authority  has  been  conferred  for  the  levying  of  such 
a  tax. 

5.  The  state  has  full  power  to  regulate  the  use  of  motor  vehicles  on 

its  highways  and  may  exact  reasonable  compensation  for  special 
facilities  afforded,  and  make  reasonable  provision  to  insure 
safety. 
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6.  The  act  of  December  16,  1919  (108  O.  L.,  pt.  2,  1078),  providing 
for  the  levy  and  collection  of  a  tax  on  the  operation  of  motor 
vehicles  on  public  roads  and  highways  for  the  purpose  of  en- 
forcing and  paying  the  expense  of  administering  the  law  and 
of  maintaining  and  repairing  the  public  roads,  highways  and 
streets,  is  a  valid  enactment  not  in  violation  of  any  provision 
of  the  state  or  federal  constitution. 

(No.  16552  — Decided  March  16,  1920.) 

Error  to  the  Court  of  Appeals  of  Franklin 
county. 

Plaintiffs  in  error  brought  suit  in  the  court  of 
common  pleas  of  Franklin  county  against  the  secre- 
tary of  state.  The  petition  challenges  the  consti- 
tutionality of  the  act  of  the  general  assembly  passed 
December  16,  1919  (108  O.  L.,  pt.  2,  1078),  provid- 
ing for  the  levy  and  collection  of  a.  tax  on  the  opera- 
tion of  motor  vehicles  on  the  public  highways  of 
the  state. 

It  is  alleged  taxes  imposed  by  the  act  are  ex- 
cessive, unreasonable  and  unlawful,  and  contrary 
to  the  constitution  and  laws  of  the  United  States 
and  of  the  state  of  Ohio ;  that  said  act  is  in  conflict 
with  the  14th  Amendment  of  the  Constitution  of 
the  United  States;  that  it  is  discriminatory  in  that 
road  rollers,  traction  engines,  tractors,  all  horse- 
drawn  vehicles  and  all  trailers  designed  for  certain 
specified  uses  are  exempt;  that  said  act,  although 
denominated  a  license  tax  measure,  is  in  reality  an 
act  raising  general  revenue,  in  conflict  with  Section 
2,  Article  XII  of  the  Ohio  Constitution ;  that  under 
the  provisions  of  the  act  taxes  in  excess  of  seven 
million  dollars  will  be  collected  from  automobile 
owners  in  addition  to  the  general  property  taxes 
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imposed  under  the  general  taxation  laws,  and  that 
the  cost  of  enforcing  and  administering  the  act  will 
not  exceed  the  sum  of  $168,000;  that  the  taxes  im- 
posed are  excessive  and  unreasonable  and  exceed 
the  value  of  the  privilege  of  using  the  roads  and 
highways  by  owners  of  motor  vehicles  and  exceed 
the  combined  expense  of  enforcing  and  administer- 
ing the  act ;  and  that  the  motor  vehicle  is  a  common 
and  usual  mode  of  transporting  persons  and  prop- 
erty on  public  highways  and  such  use  is  a  common 
and  usual  use  thereof. 

The  petition  prays  that  the  defendant  be  re- 
strained from  collecting  the  tax.  The  court  of 
common  pleas  sustained  a  demurrer  to  the  petition, 
and  the  court  of  appeals  on  petition  in  error  af- 
firmed the  judgment  of  the  court  of  common  pleas. 
This  proceeding  is  brought  to  reverse  the  judg- 
ments of  the  courts  below. 

Mr.  Walter  D.  Meals  and  Mr.  C.  D.  Saviers,  for 
plaintiffs  in  error. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  C.  D. 
Laylin  and  Mr.  B.  W.  Gear  heart,  for  defendant  in 
error. 

Johnson^  J.  The  statute,  the  validity  of  which 
is  attacked,  provides  for  the  levy  and  collection 
of  an  annual  license  tax  on  the  operation  of  motor 
vehicles  on  the  public  roads  and  highways  of  the 
state,  for  the  purpose  of  enforcing  and  paying  the 
expense  of  administering  the  law  and  of  maintain- 
ing and  repairing  public  roads,  highways  and 
streets.  The  vehicles  are  classified  by  specific  pro- 
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Visions  of  the  act  and  the  tax  is  graduated  among 
the  different  classes. 

It  is  contended  that  as  the  statute  expressly  pro- 
vides that  the  tax  is  levied  to  pay  the  expense  of 
administering  the  law  and  of  maintaining  and  re- 
pairing the  public  roads,  highways  and  streets,  and 
as  the  petition  alleges  that  the  amount  levied  will 
largely  exceed  the  cost  of  the  administration  and 
enforcement  of  the  law,  it  is  demonstrated  that  the 
law  is  one  for  the  raising  of  general  revenue,  and, 
therefore,  in  conflict  with  Section  2,  Article  XII, 
of  the  Constitution,  which  provides  that  "laws  shall 
be  passed,  taxing  by  a  uniform  rule,"  all  property 
at  its  true  value  in  money.  As  to  this  it  is  sufficient 
to  say  that  the  terms  of  the  act  itself  clearly  dis- 
close its  character. 

It  IS  perfectly  apparent  that  this  statute  is  a  tax 
or  revenue  measure.  The  taxes  are  raised  for  a 
.specific  object,  namely,  the  maintenance  and  repair 
of  the  public  roads.  The  tax  is  levied  on  the  priv- 
ilege of  operating  a  motor  vehicle  on  the  public 
highways.  The  provisions  in  the  law  with  ref- 
erence to  its  administration,  and  with  reference  to 
regulation  and  registration  of  motor  vehicles,  are 
merely  incidental  police  regulations  which  do  not 
affect  the  main  object  intended.  The  Taw  provides 
that  all  fees  collected  under  the  chapter  shall  be 
paid  into  the  state  treasury  to  the  credit  of  a  fund 
to  be  designated  as  a  "state  maintenance  and  re- 
pair fund." 

The  granting  of  the  license  is  the  plan  or  detail 
provided  for  the  imposing  and  collection  of  the  tax. 
As  held  by  the  supreme  court  of  the  United  States, 
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License  Tax  Cases,  5  Wall.,  462,  "the  requirement 
of  payment  for  such  licenses  is  only  a  mode  of 
imposing  taxes  on  the  licensed  business,  and  the 
prohibition  *  *  *  against  carrying  on  the 
business  without  license  is  only  a  mode  of  enforc- 
ing the  payment  of  such  taxes."  Does  the  obvious 
fact  that  the  law  is  a  tax  law,  passed  for  the  pur- 
pose of  raising  revenue  for  a  certain  specified  pur- 
pose, render  it  obnoxious  to  the  constitution? 

It  is  urged  that  Section  2,  Article  XIl  of  the 
Constitution,  prescribes  an  exclusive  method  of 
raising  taxes  for  general  revenue.  The  power  to 
tax  is  one  of  the  highest  attributes  of  sovereignty. 
Section  1,  Article  II  of  our  Constitution,  grants  to 
the  general  assembly  absolute  legislative  power. 

In  Southern  Gum  Co.  et  al.  v.  Laylin,  66  Ohio 
St.,  578,  at  page  593,  it  was  decided  that  "The  ab- 
solute and  unlimited  power  of  taxation  is  granted 
by  that  section  to  the  general  assembly,  and  the 
taxation  may  be  upon  franchises,  privileges  or 
property,  as  the  general  assembly  may  deem  best." 
This  was  also  held  in  State,  ex  reL,  v.  Ferris,  53 
Ohio  St.,  314. 

It  is  well  settled  that  the  provisions  of  Section  2, 
Article  XII,  are  limitations  upon  the  general  power 
granted  by  Section  1,  Article  II,  so  that  when  it 
comes  to  taxing  property  it  is  required  to  be  taxed 
by  a  uniform  rule  at  its  true  value  in  money.  But 
upon  the  power  to  tax  privileges  and  franchises 
there  is  no  express  limitation  in  the  constitution. 
However,  in  Southern  Gum  Co.  v.  Laylin,  supra,  it 
was  held  that  in  the  absence  of  an  express  limita- 
tion on  the  power  of  the  general  assembly  to  tax 
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privileges  and  franchises  such  power  is  impliedly 
limited  by  those  provisions  of  the  constitution 
which  provide  that  private  property  shall  ever  be  held 
inviolate  but  subservient  to  the  public  welfare,  that 
government  is  instituted  for  the  equal  protection 
and  benefit  of  the  people,  and  that  the  constitution 
is  established  to  promote  the  common  welfare ;  that 
by  reason  of  these  constitutional  safeguards  a  tax 
on  privileges  and  franchises  cannot  exceed  the 
reasonable  value  of  the  privilege  or  franchise  orig- 
inally conferred  or  its  continued  annual  value  there- 
after. The  determination  of  such  values  rests 
largely  in  the  general  assembly,  but  finally  in  the 
courts*  So  that  it  may  be  said  to  be  the  settled  law  , 
of  this  state  that  under  our  constitution  when  prop- 
erty is  taxed  it  must  be  taxed  at  its  true  value  in 
money,  by  a  uniform  rule,  and  when  a  privilege  is 
taxed  it  is  required  that  it  should  be  taxed  at  its 
reasonable  value.  It  would  be  wholly  impracti- 
cable, if  not  impossible,  to  prescribe  any  general 
rule  for  the  valuation  of  a  franchise  or  a  privilege. 
Therefore,  the  reasonable  value  in  each  set  of 
circumstances  should  be  fixed. 

Moreover,  by  the  provisions  of  Section  10, 
Article  XII  of  the  Constitution,  adopted  in  1912, 
it  is  provided  that  laws  may  be  passed  providing 
for  excise  and  franchise  taxes.  An  excise  tax 
has  been  defined  to  be  a  tax  imposed  on  the  per- 
formance of  an  act,  or  engaging  in  an  occupation, 
or  on  the  enjoyment  of  a  privilege,  and  it  is  said 
in  26  Ruling  Case  Law,  34,  that  the  word  has  come 
to  have  a  broader  meaning  and  includes  every  form 
of  taxation  not  a  burden  laid  directly  on  persons  or 
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property.  Such  a  tax  was  upheld  in  State,  ex  rel. 
Zielonka,  v.  Carrel,  99  Ohio  St.,  220.  Therefore, 
as  this  tax  is  a  revenue  tax  laid  on  the  specific  priv- 
ilege of  operating  motor  vehicles  on  the  highways 
of  the  state,  we  are  confronted  with  the  question 
whether  the  taxes  imposed  by  the  law  in  question 
exceed  the  value  of  the  privilege  taxed.  As  already 
pointed  out  the  entire  proceeds  of  the  tax,  with  the 
exception  of  the  cost  of  administration,  are  to  be 
applied  to  the  maintenance  and  repair  of  the  public 
roads  and  highways  in  the  proportions  specifically 
provided  by  the  act.  Having  been  imposed  for 
the  distinct  object  stated  in  the  law.  Section  5, 
Article  XII  of  the  Constitution,  requires  that  it 
shall  be  applied  only  to  that  object.  Before  the 
court  will  hold  a  law  unconstitutional  on  the  ground 
that  its  provisions  are  unreasonable  and  excessive, 
and  in  violation  of  the  safeguards  provided  by  the 
constitution,  it  must  be  made  to  clearly  appear  that 
the  enforcement  of  the  statute  will  result  in  such 
violation.  Every  intendment  must  be  made  in 
favor  of  the  validity  of  the  law,  i^  it  appears  that 
the  means  adopted  are  suitable  to  the  end  in  view, 
impartial  in  operation,  not  unduly  oppressive  upon 
individuals,  and  have  a  real  and  substantial  rela- 
tion to  their  purpose. 

Now,  how  is  it  as  to  this  statute  and  its  purpose? 
It  is  within  the  common  knowledge,  and  the  court 
will  take  judicial  notice  of  the  entirely  new  use  to 
which  the  roads  of  the  country  have  been  put  within 
a  comparatively  few  years,  as  well  as  of  the  enor- 
mous number  of  motor  vehicles  and  the  vast  traffic 
conducted  by  means  of  them  upon  our  highways. 
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No  argument  is  needed  to  show  the  great  strain  to 
which  a  road  is  subjected  by  machines  capable  of 
high  power  and  of  carrying  traffic  of  great  weight. 
More  and  more  it  becomes  one  of  the  important 
instrumentalities  in  the  conduct  of  the  commerce 
and  trade  of  the  country.  Moreover,  by  common 
consent  there  has  been  a  general  tendency  to  the 
construction  of  roads  of  a  quality  and  character 
vastly  superior  to  those  which  were  constructed 
prior  to  the  coming  of  the  automobile.  The  road 
demanded  can  be  constructed  only  at  a  vastly  in- 
creased expense.  This  is  so  because  the  improved 
roadway  contributes  to  the  enjoyment  and  com- 
fort of  those  who  pass  over  it,  and  to  the  facility 
of  the  passage,  and  lessens  the  wear  and  tear  of 
the  motor  vehicles. 

In  Hendrick  v.  Maryland,  235  U.  S.,  610,  it  is 
said  at  page  622:  "The  movement  of  motor  ve- 
hicles over  the  highways  is  attended  by  constant 
and  serious  dangers  to  the  public,  and  is  also  ab- 
normally destructive  to  the  ways  themselves. 
Their  success  depends  on  good  roads  the  construc- 
tion and  maintenance  of  which  are  exceedingly  ex- 
pensive ;  and  in  recent  years  insistent  demands  have 
been  made  upon  the.  States  for  better  facilities, 
especially  by  the  ever-increasing  number  of  those 
who  own  such  vehicles.  *  *  *  A  further  evi- 
dent purpose  was  to  secure  some  compensation  for 
the  use  of  facilities  provided  at  great  cost  from 
the  class  for  whose  needs  they  are  essential  and 
whose  operations  over  them  are  peculiarly  injuri- 
ous." And  at  page  623:  "In  view  of  the  many 
decisions  of  this  court  there  can  be  no  serious  doubt 
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that  where  a  State  at  its  own  expense  furnishes 
special  facilities  for  the  use  of  those  engaged  in 
commerce,  interstate  as  well  as  domestic,  it  may- 
exact  compensation  therefor/' 

In  Kane  v.  New  Jersey,  242  U,  S.,  160,  a  statute 
of  New  Jersey  similar  to  the  one  in  question  here 
was  sustained.  The  aggregate  receipts  of  the  law 
for  the  year  exceeded  the  amount  required  to  de- 
fray the  expenses,  so  that  a  large  sum  became  avail- 
able for  maintenance  of  the  improved  roads  of 
the  state.  It  was  contended  that  the  statute  was 
void  as  in  violation  of  the  14th  Amendment.  It 
is  said  at  page  167:  "The  power  of  a  State  to 
regulate  the  use  of  motor  vehicles  on  its  highways 
has  been  recently  considered  by  this  court  and 
broadly  sustained.  It  extends  to  non-residents  as 
well  as  to  residents.  It  includes  the  right  to  exact 
reasonable  compensation  for  special  facilities  af- 
forded as  well  as  reasonable  provisions  to  ensure 
safety." 

As  to  the  contention  that  the  tax  collected  would 
exceed  the  cost  of  maintaining  the  department  it 
is  said:  "But  the  Maryland  statute,  like  that  of 
New  Jersey,  contemplated  that  there  would  be  such 
excess  and  provided  that  it  should  be  applied  to  the 
maintenance  of  improved  roads.  And  it  was  ex- 
pressly recognized  that  the  purpose  of  the  Mary- 
land law  'was  to  secure  some  compensation  for 
the  use  of  facilities  provided  at  great  cost  from 
the  class  for  whose  needs  they  are  essential  and 
whose  operations  over  them  are  peculiarly  injuri- 
ous/ " 
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It  is  insisted  that  the  occupation  and  use  of  the 
public  highways  are  matters  of  common  right 
which  belong  to  all  the  people  equally.  And  this 
is  true.  But  the  state  which  confers  privilege 
equally  upon  all  citizens  who  use  the  highway  for 
the  -particular  purposes  for  which  it  is  constructed, 
and  in  the  manner  permitted  and  specified,  under- 
takes the  work  of  constructing  and  maintaining  the 
highway.  And  it  would  seem  to  be  obvious  that 
these  privileges,  general  in  the  sense  that  they  be- 
long to  all  the  people,  yet  are  special  in  the  sense 
that  they  are  used  and  exercised  by  those  who  in 
the  lar^agt  of  the  statute  operate  and  drive  upon 
the  public  roads  or  highways  of  the  state.  Mani- 
festly, these  special  privileges  would  be  regarded 
by  any  disinterested  person  viewing  the  subject  as 
being  worth  as  much  as  it  would  cost  the  state  to 
f urnisK  them,  including  the  cost  to  the  government 
for  the  protection  and  identification  of  vehicles,  for 
police  protection,  and  for  control  and  direction  of 
the  heavy  and  dangerous  traffic  which  has  come 
with  the  automobile. 

It  must  also  be  noted  that  in  addition  to  the 
moneys  raised  by  the  tax  in  question,  which  are 
required  to  be  used  for  the  maintenance  and  repair 
of  roads,  highways  and  streets,  there  are  provisions 
in  the  General  Code  for  the  expenditure  of  public 
moneys  raised  by  taxation  for  the  same  purpose. 
Such  provisions  relate  to  state  roads,  county  roads, 
and  the  construction  and  maintenance  of  streets  in 
municipalities.  The  roads  and  highways  upon 
which  these  general  revenues  are  spent  are  like- 
wise used  in  "common"  by  all  citizens. 
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It  IS  well  known  that  there  is  a  very  large  mile- 
age of  roads  in  Ohio,  about  84,000  miles,  of  which 
about  16,000  are  improved  other  than  with  gravel 
or  cinders.  It  is  conceded  that  the  cost  of  a  new 
hard-surfaced  road  built  according  to  suitable 
standard  is  a  very  large  amount.  It  is  also  a 
matter  of  common  knowledge  that  there  are  vast 
and  increasing  numbers  of  automobiles  passing 
over  them  and  subjecting  them  to  heavy  wear  and 
strain.  We  are  convinced  that  it  cannot  be  said 
that  the  tax  is  excessive  or  unreasonable  as  deter- 
mined by  the  rules  we  have  referred  to. 

As  we  have  already  shown,  the  law  inl||uestion 
is  a  tax  law.  Its  purpose  is  manifestly  the  produc- 
tion of  revenue  to  be  used  for  the  purpose  spe- 
cifically set  forth.  If  the  law  raised  sufficient  to 
pay  only  the  expense  of  administering  it,  it  would 
not  be  a  tax  at  all.  It  would  be  in  the  nature  of  a 
license.  Being  a  tax  laid  on  a  privilege  for  a  spe- 
cific purpose  to  be  used  for  the  maintenance  and 
repair  of  the  thing  concerning  which  the  privilege 
is  granted,  it  is  a  valid  tax  unless  unreasonable. 
The  use  of  the  entire  proceeds  in  aid  of  the  specific 
privilege  enjoyed  by  those  who  pay  the  tax  is 
an  essential  feature  in  determining  its  reasonable- 
ness. 

The  views  we  have  expressed  are  supported  by 
authorities  in  other  jurisdictions  on  material  points 
here  involved,  and  it  is  shown  by  them  that  other 
states  have  enacted  and  upheld  similar  statutes, 
which  impose  substantially  the  equivalent  of  the 
tax  laid  by  the  Ohio  law.  Smith  v.  Commonwealth, 
175  Ky.,  286;  State  v.  Johnston,  79  N.  J.  L.  (50 
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Vroom),  49;  Kane  v.  State,  79  N.  J.  L.  (52 
Vroom),  594,  affirmed  Kane  v.  New  Jersey,  242 
U.  S.,  160,  and  Hendrick  v.  Maryland,  .235  U.  S., 
610. 

G)inplaint  is  also  made  as  to  the  classification 
contained  in  the  statute.  Tractors  are  exempt,  but 
the  statute  taxes  the  use  of  trailers  except  such  as 
are  designed  with  animal  power  and  for  agricul- 
tural purposes.  The  authorities  agree  that  a  statute 
is  general  and  uniform  if  it  operates  equally  upon 
every  person  and  locality  within  the  circumstances 
covered  by  the  act,  and  when  a  classification  has 
a  reasonable  basis  it  is  not  invalid  merely  because 
not  made  with  exactness,  or  because  in  practice  it 
may  result  in  some  inequality.  Lindsley  v.  Natural 
Carbonic  Gas  Co.,  220  U.  S.,  61,  and  Steele,  Hop- 
kins &  Meredith  Co.  v.  Miller,  92  Ohio  St.,  115, 
127. 

In  this  case  the  thing  that  the  tractor  hauls  is 
taxed.  If  the  duty  had  been  ours  of  making  the 
classification  originally  we  might  have  made  a  dif- 
ferent provision.  We  think  the  legislature  might 
well  have  included  a  strong  provision  regulating 
the  use  of  cleats  on  the  wheels  of  tractors.  But 
we  are  not  able  to  say  that  it  is  unreasonable,  or 
that  the  general  assembly  in  making  the  classifica- 
tion violated  the  requirement  of  uniformity. 

For  these  reasons  the  judgments  below  will  be 
affirmed. 

Jiidgments  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Wanamaker, 
Robinson  and  Merreli-,  JJ,,  concur. 

Digitized  by  VjOOQ  IC 


144  JANUARY  TERM,  1920.         [101  O.  S. 

Statement  of  the  Case. 

Phelps,  a  Taxpayer,  v.   *he  Logan  Natural 
Gas  &  Fuel  Co.  et  al. 

Municipal  corporations  —  Gas-rate  ordinance  —  Abrogation  or  modi- 
fication before  expiration  —  Ordinance  increasing  rate  valid, 
when  —  Mutuality  of  contracts — Specific  performance — Right 
of  taxpayer  to  sue, 

1.  Pending  the  term  of  a  gas-rate  ordinance  passed  by  the  council 

of  a  municipality  and  accepted  by  the  gas  company,  it  is  com- 
petent for  the  parties  to  modify  or  abrogate  by  mutual  agree- 
ment the  contract  thus  entered  into. 

2.  Where  the  council  of  a  municipality  has  determined  by  ordinance 

the  rates  to  be  charged  consumers  of  gas  for  an  ensuing  period 
of  ten  years,  and  the  gas  company  has  accepted  the  provisions 
of  such  ordinance,  an  ordinance  passed  four  years  later  and 
also  accepted  by  said  company,  providing  for  an  immediate  in- 
crease in  the  rates  to  be  charged,  is  a  valid  exercise  of 
municipal  power,  and  constitutes  a  binding  contract  between 
the  municipality  and  the  gas  company,  abrogating  and  super- 
seding the  prior  gas-rate  ordinance. 
8.  A  taxpayer  of  a  municipality  has  no  vested  interest  in  a  con- 
tract between  the  municipality  and  a  gas  company  for  the  sup- 
ply of  gas  to  consumers  at  specified  rates  for  a  definite  term, 
such  as  will  entitle  him  to  maintain  an  action  for  specific  per- 
formance of  such  contract  after  the  same  has  been  abrogated 
by  agreement  duly  entered  into  between  the  municipality  and 
the  gas  company. 

(No.  16a46— Decided  March  2,  1920.) 

Error  to  the  Court  of  Appeals  of  Hancock 
county. 

The  parties  stand  in  this  court  in  their  original 
relation,  and  will  therefore  be  referred  to  as  plain- 
tiff and  defendants. 

The  plaintiff,  suing  as  a  taxpayer  of  the  city  of 
Findlay,  brought  this  action  to  compel  the  specific 
performance  by  the  defendant,  The  Logan  Natural 
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Gas  &  Fuel  Company,  of  a  certain  contract  en- 
tered into  in  June,  1914,  between  it  and  the  city  of 
Findlay. 

That  contract,  which  was  for  the  supply  of 
natural  gas  for  public  and  private  use  for  the  period 
of  ten  years  ending  June,  1924,  was  preceded  in 
1903  by  a  franchise  granted  by  the  city  council  to 
the  gas  company,  for  distributing  and  vending 
natural  gas  to  the  city  of  Findlay  and  its  citizen^. 
This  franchise  was  indefinite  as  to  the  term  of  en- 
joyment, but  prescribed  the  price  and  rate  which 
the  gas  company  was  permitted  to  charge. 

At  the  expiration  of  the  ten-year  period,  the  gas- 
rate  ordinance  of  June,  1914,  was  passed  by  the 
city  council  and  formally  accepted  by  the  gas  com- 
pany. The  rate  therein  fixed  was  33  cents  per 
1000  cubic  feet  for  the  first  five  years,  and  38  cents 
per  1000  cubic  feet  for  the  last  five  years  of  the 
ordinance  period.  Both  rates  were  subject  to  dis- 
count for  prompt  payment. 

On  or  about  October  18,  1918,  the  defendant  gas 
company  applied  to  the  city  council  for  a  new  gas- 
rate  ordinance,  upon  the  statement  that  in  view  of 
the  increase  in  the  cost  of  labor  and  material,  and 
consequent  increase  in  the  cost  of  producing  and 
distributing  natural  gas,  the  company  could  not 
afford  to  supply  gas  to  the  city  and  the  citizens 
thereof  at  the  rate  fixed  in  the  ordinance  of  June, 
1914;  that  unless  the  ordinance  rate  were  increased 
it  would  result  that  the  consumer  would  necessarily 
be  deprived  of  adequate  service.  In  a  circular  let- 
ter to  its  consumers,  the  gas  company  set  forth 

10 
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the  reasons  for  which  it  had  applied  to  the  city 
council  for  a  new  rate  ordinance. 

The  foregoing  appears  from  the  finding  of  facts, 
and  it  further  appears  that  on  October  18,  1918, 
"after  due  and  proper  consideration  in  open  meet- 
ing, the  said  council  promptly  and  unanimously 
passed  an  ordinance  upon  such  application  and  re- 
quest of  the  defendant  gas  company,  and  the 
mayor  of  said  city  formally  approved  an  ordinance, 
the  first  section  of  which  repealed  the  rate  ordi- 
nance of  June  29,  1914,  in  toto,  thus  abrogating 
the  contract  involved  in  said  ordinance  of  1914,  and 
the  acceptance  and  operation  thereunder,  and  ab- 
solved the  defendant  gas  company  from  its  obliga- 
tion to  the  city  and  her  citizen  gas  consumers  in- 
volved in  the  promulgation  and  acceptance 
thereof." 

By  the  second  section  of  this  ordinance,  the  de- 
fendant gas  company  was  "authorized,  directed, 
and  permitted  to  file  a  schedule  with  the  Public 
Utilities  Commission  of  Ohio,  fixing  a  rate  of  38 
cents  per  1000  cubic  feet,  less  3  cents  per  1000 
cubic  feet  [discount],  together  with  a  minimiun 
charge  of  the  price  of  2000  cubic  feet  per  month 
at  the  aforesaid  rate,  which  when  filed  with  the 
Public  Utilities  Commission,  as  required  by  law, 
shall  be  effective  and  binding  on  both  parties  from 
and  after  the  twenty-fourth  day  of  November,  • 
1918,  and  until  changed  conditions  *  *  * 
justify  a  change  of  rate,"  etc. 

This  ordinance  was  formally  accepted  by  the 
gas  company,  which,  after  the  date  named,  began 
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imposing  and  collecting  from  the  city  and  other 
consumers  the  increased  rate. 

The  court  of  appeals  found  that  the  ordinance 
of  October  18,  1918,  was  a  valid  exercise  of  the 
power  vested  in  the  council  of  the  defendant  city, 
and  was  binding  and  obligatory  upon  the  defendant 
city  and  its  citizen  consumers. 

The  plaintiff  seeks  to  reverse  the  judgment  of 
the  court  of  appeals  based  upon  the  foregoing  con- 
clusions of  law. 

Mr.  George  H.  Phelps,  for  plaintiff  in  error. 

Mr.  S.  M,  Douglass;  Mr.  Freeman  T.  Eagleson; 
Mr.  /.  Warren  Madden  and  Mr.  J.  C.  Bitler,  for 
defendants  in  error. 

Merrell,  J.  The  claim  here  urged  is  in  sub- 
stance this:  that  pending  the  term  of  a  gas-rate 
ordinance,  passed  by  a  city  council,  and  accepted  by 
a  gas  company,  it  is  incompetent  for  the  parties  to 
abrogate  by  mutual  agreement  the  contract  thus 
entered  into.  In  support  of  this  claim  it  is  in- 
sisted: first,  that  the  consumers  of.  gas  who  are 
citizens  of  the  municipality  in  question  have  a 
vested  interest  in  the  rate  contract  for  the  term 
thereof;  and,  second,  that  certain  statutory  pro- 
visions forbid,  directly  or  by  necessary  implication, 
the  abrogation  of  such  contract. 

The  theory  that  the  individual  consumer  has  a 
vested  interest  in  a  contract  made  by  his  city  with 
a  public  utility,  and  in  the  provisions  thereof  with 
respect  to  rates  for  service,  finds  no  support  in  the 
authorities.    The  individual  citizen  is  in  no  exact 
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sense  the  direct  beneficiary  of  such  contract.  The 
benefits  and  rights  accruing  to  him  thereunder  are 
his  by  virtue  of  his  membership  in  the  municipal 
corporation.  The  latter,  embodying  the  collective 
citizenship,  and  representing  the  general  welfare 
of  its  citizens,  as  distinguished  from  the  sum  total 
of  their  divergent  private  interests,  is  therefore 
the  real  as  well  as  the  nominal  party  in  interest  in 
such  contract. 

As  said  in  Asher  et  al.  v.  The  Hutchinson  Water, 
Light  &  Power  Co.,  66  Kans.,  496,  at  page  500: 

"An  individual  can  acquire  no  vested  right,  as 
against  the  public,  in  the  continued  service  of  a 
public  utility.  Such  a  doctrine  once  admitted  would 
destroy  the  convenience  as  a  public  utility;  it  would 
then  become  hampered  and  subject  to  the  control 
of  the  individual  and  made  to  subserve  such  in- 
terests, to  the  detriment  of  the  public  welfare.'' 

In  passing  it  may  be  observed  that  the  contracts 
of  a  municipal  corporation,  unless  limited  by  posi- 
tive provisions  of  statute  law,  are  governed  by  the 
same  principles  as  apply  to  contracts  between  in- 
dividuals. As  between  the  latter,  parties  compe- 
tent to  contract  are  competent  to  modify  or  to  abro- 
gate the  contracts,  so  far  as  executory,  between 
them  made,  the  consideration  therefor  being  found 
in  the  mutual  waivers  of  rights  thereunder.  Page 
on  Contracts,  Section  317. 

It  follows  that  the  ordinance  of  the  city  of  Find- 
lay  of  October  18,  1918,  abrogating,  with  the  con- 
sent of  the  gas  company,  the  prior  contract,  still 
partly  executory,  made  by  the  passage  and  accep- 
tance of  the  rate  ordinance  of  June,  1914,  violated 
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no  principle  of  the  law  of  contracts,  and  was  not 
open  to  attack  on  general  grounds  by  the  individual 
taxpayer  or  gas  consumer,  suing  either  in  his  per- 
sonal right,  or,  as  here,  on  behalf  of  the  public. 
Asher  v.  Hutchinson  Water  Co.,  supra;  Little  Rock 
Railway  &  Electric  Co.  v.  Dowell,  101  Ark.,  223; 
Blankenhurg  v.  Philadelphia  Rapid  Transit  Co., 
228  Pa.  St.,  338,  and  4  McQuillin  on  Municipal 
Corporations,  Section  1763. 

Express  authority  for  this  conclusion  is  found 
in  the  case  of  The  Logan  Natural  Gas  &  Fuel  Co. 
V.  City  of  Chillicothe,  65  Ohio  St.,  186,  where- 
in the  city,  having  granted  in  1895  a  fran- 
chise to  the  gas  company  fixing  rates  for  the  en- 
suing ten  years,  attempted  in  1900  to  impose  by  or- 
dinance, and  without  the  consent  of  the  company, 
a  "flat"  charge''  not  provided  for  in  the  original  or- 
dinance. It  was  held  that  the  ordinance  of  1900 
was  invalid  for  want  of  consent  of  the  other  party 
to  the  franchise  contract,  but  the  gas  company, 
which,  without  authority,  had  been  exacting  a  "flat 
rate"  charge  of  its  own  fixing,  was  expressly  given 
the  option  of  carrying  out  strictly  the  contract  of 
1895,  or  of  accepting  the  provisions  of  the  ordi- 
nance of  1900,  which  by  such  acceptance  would  be 
validated. 

In  other  words,  this  court  in  that  case,  declared 
valid  the  precise  course  followed  by  the  parties  de- 
fendant in  the  present  action. 

No  claim  is  made  on  other  than  technical  grounds 
that  the  action  of  the  Findlay  council  in  the  present 
instance  constituted  an  abuse  of  power,  or  even 
that  its  passage  of  the  ordinance  of  1900  was  in- 
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judicious  in  the  light  of  th«  public  interest  to  be 
served 

Had  it  been  so  regarded  by  any  appreciable  num- 
ber of  citizens,  it  was  open  to  them  to  have  tested 
the  issue  by  invoking  a  referendum,  the  remedy 
provided  by  the  constitution  and  the  legislature  to 
meet  just  such  situations.  Nothing  of  the  sort  was 
attempted. 

It  is,  however,  claimed  that  the  ordinance  of 
October,  1918,  is  invalid  because  in  conflict  with 
the  provisions  of  Sections  614-32  and  614-44,  Gen- 
eral Code. 

The  latter  section  authorizes  a  municipal  cor- 
poration "within  one  year  before  the  expiration 
of  any  contract"  with  certain  public  utilities  to 
"proceed  to  fix  the  price,  rate,  charge,  toll,  or  rental 
that  such  public  utility  may  charge  *  *  *  for 
an  ensuing  period."  It  is  pointed  out  that  the  city 
of  Findlay  assumed  to  act  with  respect  to  rates  six 
years  before  the  expiration  of  the  rate  contract  of 
1914. 

However,  the  statute  in  question  manifestly  has 
reference  solely  to  the  exercise  of  the  power  of  the 
municipality  conferred  by  other  statutory  pro- 
visions (Section  3982,  Cxeneral  Code)  to  regulate 
rates  subject  to  an  appeal  by  the  utility  or  the  elec- 
tors to  the  Public  Utilities  Commission, 

The  section  referred  to  does  not  assume,  directly 
or  by  implication,  to  control  or  limit  the  power  of 
a  municipality  to  contract  with  such  utility  or  to 
modify  or  abrogate  existing  contracts  with  the  con- 
sent of  the  other  contracting  party.    The  power  to 
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contract  differs  so  essentially  from  the  power  to 
regulate,  that  no  further  comment  is  required. 

Section  614-32,  General  Code,  confers  upon  the 
Public  Utilities  Commission  "power  *  *  *  in 
case  of  any  emergency  *  *  *  to  temporarily 
alter,  amend,  or  with  the  consent  of  the  public 
utility  concerned  suspend  any  existing  rates." 
This  provision  it  is  suggested  was  intended  as  an 
exclusive  remedy  for  the  condition  which  con- 
fronted the  present  parties  defendant,  and  has  the 
effect  of  prohibiting  any  action  by  the  municipality 
or  the  utility,  or  both,  with  reference  to  existing 
rate  contracts.  Clearly,  however,  it  is  unnecessary 
to  read  into  the  act  a  prqhibition  of  what  neither 
the  municipality  nor  the  utility,  acting  inde- 
pendently, has  power  to  do.  (The  Logan  Natural 
Gas  &  Fuel  Co.  v.  Chillicothe,  supra.)  On  the 
other  hand,  the  fixing  of  an  emergency  rate  is 
simply  a  special  form  of  regulation,  and  a  statu- 
tory provision  granting  such  power  cannot  be  con- 
strued by  implication,  however  strained,  to  affect 
the  totally  unrelated  power  to  contract. 

As  Section  614-32,  General  Code,  by  its  very 
terms  is  foreign  to  the  controversy  in  the  present 
case,  it  is  unnecessary  to  consider  whether  by  other 
provisions  of  the  act  of  which  it  is  a  part  (Section 
614-47,  General  Code)  it  has  any  application  to  the 
rates  for  service  agreed  upon  between  the  present 
defendants. 

For  the  reasons  assigned  it  must  be  concluded 
that  the  ordinance  of  the  city  of  Findlay  of  Octo- 
ber 1918,  having  been  accepted  by  the  gas  com- 
pany, was  a  valid  exercise  of  municipal  power.  By 
the  terms  of  that  ordinance  thus  accepted,  the 
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pre-existing  contract  between  the  city  and  the  gas 
company  was  abrogated,  and  ceased  to  be  the  sub- 
ject of  specific  performance  at  the  instance  of  any 
party  or  person  whomsoever. 

Judgment  affirmed. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson  and 
Robinson,  JJ.,  concur. 


Jackson  v.  The  State  of  Ohio. 

Criminal  law  —  Manslaughter — Onintentional  killing  by  automobiie 
—  Unlawful  act  as  proximate  cause  —  Charge  to  jury, 

1.  To  warrant  a  conviction  of  manslaughter,  on  account  of  the 

unintentional  killing  of  a  human  being  by  the  operation  of  a 
motor  vehicle  in  violation  of  a  valid  statute,  the  violation  of 
such  statute  must  have  been  the  proximate  cause  of  death. 

2.  In  such  a  prosecution  a  charge  of  the  court,  which  eliminates 

from  the  consideration  of  the  jury  the  question  of  proximate 
cause,  is  prejudicial  and  reversible  error. 

(No.  16243— Decided  April  6,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

The  plaintiff  in  error  was  convicted  of  man- 
slaughter in  the  court  of  common  pleas  of  Hamil- 
ton county,  Ohio.  The  judgment  of  conviction  was 
affirmed  by  the  court  of  appeals.  The  pertinent 
facts  appear  in  the  opinion. 
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•    Mr.  W.  W.  Bellew,  for  plaintiff  in  error. 

Mr.  Louis  H.  Capelle  and  Mr.  Charles  H.  Elston, 
for  defendant  in  error. 

Robinson,  J.  The  plaintiff  in  error,  Van  Jack- 
son, was  indicted  by  the  grand  jury  of  Hamilton 
county  for  manslaughter  for  killing  one  John 
Schademan  on  October  7,  1917.  The  indictment 
was  in  the  short  form  provided  for  by  Section 
13583,  General  Code,  and,  omitting  the  formal 
pSiits,  charged  that  Van  Jackson  "on  the  7th  day 
of  October  in  the  year  1917,  with  force  and  arms 
at  the  County  of  Hamilton,  State  of  Ohio,  unlaw- 
fully did  kill  one  John  Schademan,  then  and  there 
being,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  th6  peace  and 
dignity  of  the  State  of  Ohio." 

The  evidence  disclosed  that  the  decedent  was 
killed  by  an  automobile,  that  the  automobile  was 
driven  at  a  rate  of  speed  in  excess  of  fifteen  miles 
per  hour,  and  that  the  place  where  he  was  struck 
by  the  automobile  was  in  a  municipality  in  Hamil- 
ton county  ''not  closely  built-up.''  There  was  much 
evidence  tending  to  show  that  plaintiff  in  error  was 
the  driver  of  the  automobile. 

The  state  claimed  that  the  unlawful  act  that  re- 
sulted in  the  killing  of  Schademan  was  a  violation 
of  Section  12603,  General  Code,  which  reads: 
"Whoever  operates  a  motor  vehicle  or  motorcycle 
on  the  public  roads  or  highways  at  a  speed  greater 
than  is  reasonable  or  proper,  having  regard  for  the 
width,  traffic,  use  and  the  general  and  usual  rules 
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of  such  road  or  highway,  or  so  as  to  endanger  the 
property,  life  or  limb  of  any  person,  shall  be  fined,'' 
etc.  The  state  also  claimed  it  was  a  violation  of 
Section  12604,  Geners^l  Code,  which  reads:  '* Who- 
ever operates  a  motor  cycle  or  motor  vehicle  at  a 
greater  speed  than  eight  miles  an  hour  in  the  busi- 
ness and  closely  built-up  portions  of  a  municipality 
or  more  than  fifteen  miles  an  hour  in  other  portions 
thereof  or  more  than  twenty-five  miles  an  hour 
outside  of  a  municipality,  shall  be  fined,*'  etc. 

At  the  request  of  the  state,  and  before  argument, 
the  court  gave  the  following  special  charge  to  the 
jury:  "I  charge  you  that  if  you  find  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt  that 
the  defendant.  Van  Jackson,  while  operating  an 
automobile,  struck  and  killed  the  decedent,  John 
Schademan,  and  you  further  find  beyond  a  reason- 
able doubt  that  at  the  time  he  struck  the  said  John 
Schademan,  the  defendant  was  operating  the  auto- 
mobile in  a  municipality  in  Hamilton  county,  Ohio, 
at  a  rate  of  speed  greater  than  fifteen  miles  per 
hour,  it  is  your  duty  to  find  the  defendant  guilty  of 
manslaughter." 

It  will  be  observed  that  the  charge  above  quoted 
warranted  the  jury  in  finding  the  plaintiff  in  error. 
Van  Jackson,  guilty  of  manslaughter,  if  they  should 
find  that  he,  while  operating  his  automobile  at  a 
greater  rate  of  speed  than  fifteen  miles  per  hour, 
struck  and  killed  the  decedent,  irrespective  of 
whether  the  rate  of  speed  was  the  proximate  cause 
of  the  killing;  and,  since  this  proposition  of  law 
was  in  no  way  modified  by  the  general  charge,  the 
square  question  is  raised  here  as  to  whether  an 
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accidental,  unintentional  killing  of  a  person  by  an- 
other engaged  in  an  unlawful  act  makes  that  per- 
son guilty  of  manslaughter  under  the  statute,  ir- 
respective of  any  connection  between  the  unlaw- 
ful act  and  the  unintentional  killing,  and  it  seems 
to  this  court  that  an  analysis  of  the  illogical  and 
absurd  results  which  would  necessarily  follow  the 
recognition  of  such  a  rule  will  answer  the  qt?ery. 
For  instance,  if  it  be  the  law,  as  charged  by  the 
trial  court  in  this  case,  that  if  the  jury  find  the 
accused  unintentionally  struck  and  killed  the  de- 
cedent, while  engaged  in  an  unlawful  act,  to-wit, 
operating  his  car  at  a  greater  rate  of  speed  than 
fifteen  miles  per  hour,  they  must  find  him  guilty 
of  manslaughter  without  reference  to  causation, 
then  it  must  follow  that  if  the  accused  had  been 
violating  any  other  valid  statute,  however  uncon- 
nected with  the  death  at  the  time  of  the  uninten- 
tional killing,  he  would  be  guilty  of  manslaughter. 
For  instance,  it  is  a  violation  of  a  valid  statute  to 
operate  a  motor  vehicle  without  having  first  regis- 
tered same  with  the  secretary  of  state,  and  it  is  a 
violation  of  a  valid  statute  to  operate  a  motor 
vehicle  without  a  placard  bearing  the  registration 
number  displayed  on  both  the  front  and  rear  of 
such  automobile,  securely  fastened  so  as  not  to 
swing,  yet,  under  the  charge  of  the  court,  should 
the  driver  of  an  automobile,  while  driving  his  car 
—  without  first  having  registered  it  with  the  secre- 
tary of  state,  or,  having  registered,  without  having 
the  registration  placard  displayed  on  the  rear  of 
his  car  or  securely  fastened  so  as  to  prevent  swing- 
ing—  at  the  rate  of  four  or  five  miles  per  hour. 
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and  while  in  the  exercise  of  the  utmost  care  and 
caution,  be  so  unfortunate  as  to  unintentionally 
run  over  and  kill  a  person  who  inadvertently  or 
purposely  projected  himself  in  front  of  the  car, 
he  would  be  guilty  of  manslaughter ;  for  clearly  it 
would  be  an  unintentional  killing  by  a  person 
operating  a  car  in  the  violation  of  a  valid  statute. 
And  yet  there  would  be  no  relationship  between  the 
violation  of  the  statute  and  the  death.  The  acci- 
dent would  have  occurred  just  as  surely  had  the 
motor  vehicle  been  registered  or  the  placard  se- 
curely fastened  and  displayed  on  the  rear  of  the 
car.  The  same  observation  might  be  made  with 
reference  to  the  absence  of  a  red  light  on  the  rear 
of  the  car  during  the  night  season.  Under  the 
charge  as  given  a  driver  of  a  motor  vehicle  operat- 
ing a  car  at  15  1/100  miles  per  hour  in  the  sparsely 
built-up  portion  of  a  city  would  be  guilty  of  man- 
slaughter were  a  man  suddenly  to  drop  from  a  bal- 
loon immediately  in  front  of  his  car  and  be  killed  by 
the  car,  although  the  man  would  just  as  surely 
have  been  killed  had  the  driver  of  the  car  been 
operating  the  same  at  the  rate  of  14  99/100  miles 
per  hour.  The  proximate  cause  would  have  been 
the  same  in  each  case,  although  the  result  to  the 
driver  of  the  car  would  have  been  the  appalling 
difference  between  criminal  guilt  and  legal  inno- 
cence. 

We  are  unable  to  comprehend  the  consistency  of 
a  rule  which  would  justify  the  conviction  of  the 
surviving  party  to  a  fatal  accidental  collision  that 
would  not,  upon  the  same  state  of  facts,  entitle 
the  representative  of  the  decedent  to  recover  a  judg- 
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ment  in  a  civil  action  for  wrongful  death.  Surely 
we  have  not  reached  a  point  in  the  administration 
of  justice  where  a  man's  liberty  is  less  sacred  than 
his  property. 

We  adhere  to  the  following  pronouncement  in 
the  case  of  State  v.  Schaefer,  96  Ohio  St.,  215: 
'The  unlawful  act  relied  upon  as  the  predicate 
for  manslaughter  must  be  the  proximate  cause 
of  death.  If  death  resulted  from  any  other 
cause,  or  there  be  a  reasonable  doubt  as  to  the 
unlawful  act  being  the  proximate  cause  of  death, 
the  jury  should  acquit.''  We  hold  that  in  a 
prosecution  for  manslaughter,  on  account  of  the 
unintentional  killing  of  a  human  being  by  strik- 
ing him  v/ith  a  motor  vehicle,  while  the  motor 
vehicle  is  being  operated  in  violation  of  a  valid 
statute,  a  charge  of  the  court  which  eliminates  from 
the  consideration  of  the  jury  the  question  whether 
the  violation  of  the  statute  was  the  proximate  cause 
of  the  death  of  the  decedent  is  prejudicial  and  re- 
versible error. 

Judgment  reversed,  and  cause  remanded, 

Jones,  Matthias,  Johnson  and  Merrell,  JJ., 
concur. 
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Nesmith  V.  The  State  of  Ohio. 

Constitutional   law — State   Medical   Act — Section    J26g    et   seq 
General  Code  —  Statement  to  jury  and  evidence  —  Conspiracy 
to    prosecute    chiropractic — Argument    to    jury  —  Failure    of 
stenographer  to  report  same  —  Criminal  law. 

(No.  16371  — Decided  April  6.  1920.) 

Error  to  the  Court  of  Appeals  of  Wood  county. 

Mr.  Benjamin  F.  James  and  Mr.  Clyde  R. 
Painter,  for  plaintiff  in  error. 

Mr.  Jonathan  E.  Ladd,  prosecuting  attorney; 
Mr.  John  G.  Price,  attorney  general,  and  Mr.  Ray 
Martin,  for  defendant  in  error. 

By  THE  Court.  Plaintiff  in  error,  Luther  M. 
Nesmith,  was  indicted  by  the  grand  jury  of  Wood 
county  for  practicing  medicine  without  a  license  as 
required  by  Section  1269  et  seq..  General  Code. 

He  was  found  guilty  by  a  jury  in  the  court  of 
common  pleas.  Motion  for  new  trial  was  over- 
ruled, and  judgment  entered  on  the  verdict.  Error 
was  prosecuted  to  the  court  of  appeals,  which  court 
affirmed  the  judgment  below. 

Questions  raised  in  the  courts  below  which  are 
now  urged  here  as  grounds  for  reversal  are  rather 
numerous.  Those  that  merit  consideration  are  the 
following: 

1.  The  unconstitutionality  of  the  State  Medical 
Act  under  which  he  was  prosecuted. 

2.  That  counsel  for  plaintiff  in  error  in  his 
opening  statement  to  the  jury  was  unreasonably 
limited  by  the  trial  judge  when  he  undertook  to 
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State  to  the  jury  that  there  was  a  conspiracy  among 
certain  persons  in  said  Wood  county  to  prosecute 
the  plaintiff  in  error  and  deprive  him  of  the  right  of 
practicing  medicine  as  a  chiropractic ;  that  the  trial 
court  likewise  unreasonably  limited  plaintiff  in 
error  in  refusing  to  permit  him  to  introduce  testi- 
mony in  evidence  tending  to  show  such  conspiracy. 

3,  For  substantial  error,  whereby  he  was  de- 
nied the  right  to  a  fair  trial  and  a  legal  review  of 
all  proceedings  in  the  trial  court,  by  the  stenog- 
rapher failing  to  take  the  arguments  of  counsel  and 
the  comment  of  the  court  relating  thereto,  which 
comment  it  is  claimed  was  prejudicial  to  the  plain- 
tiff in  error,  and  deprived  him  of  the  fair  and  im- 
partial trial  guaranteed  by  the  constitution. 

It  has  long  been  well  settled  in  the  jurisprudence 
of  Ohio  as  well  as  of  other  states  that  the  general 
assembly  has  the  right  to  reasonably  regulate  busi- 
ness and  occupations  and  those  desiring  to  follow 
the  same,  especially  physicians  and  surgeons.  It 
would  be  ^superfluous  to  quote  authority  upon  this 
proposition.  In  addition,  however,  legislation  of 
the  character  in  question  in  this  case  is  clearly 
within  the  police  power  upon  the  further  and  higher 
ground,  the  regulation  of  public  health. 

All  persons  engaged  in  the  practice  of  the  healing 
art  need  have  special  qualifications  touching  the 
knowledge  of  the  human  body  in  all  its  parts,  their 
normal  and  abnormal  relations, — ^not  only  knowl- 
edge that  would  enable  all  such  persons  to  care- 
fully and  correctly  diagnose  physical  and  mental 
ailments,  but  also  an  ability  to  prescribe  the  proper 
treatment  therefor. 
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The  public  needs  relating  to  the  conservation  of 
the  public  health  are  so  manifest  that  it  would  seem 
unnecessary  to  further  consider  the  general  scope 
of  this  character  of  legislation,  as  to  whether  or  not 
it  is  within  proper  constitutional  limitations.  No 
special  provision  of  the  statutes  is  called  in  question 
here,  but  rather  the  act  as  a  whole.  We  find  the 
various  sections  of  the  State  Medical  Act,  so  far 
as  they  relate  to  the  case  at  bar,  valid  and  constitu- 
tional provisions  of  the  law. 

Touching  the  second  error  claimed,  that  of  con- 
spiracy, it  is  sufficient  to  say  that  the  error  claimed 
is  at  least  a  novel  one.  Conspiracies  are  often 
charged  as  being  formed  for  the  purpose  of  avoid- 
ing or  defeating  the  law,  of  nullifying  the  law,  but 
it  is  rather  unusual  to  find  a  charge  of  conspiracy 
to  enforce  the  law.  If  there  could  be  more  leagues, 
or  covenants,  to  bring  about  the  enforcement  and 
administration  of  the  law  as  it  is  written,  we  would 
probably  have  a  less  lawless  people, — law  and  order 
being  at  the  foundation  of  all  stable  and  successful 
governments.  It  is  somewhat  difficult  to  under- 
stand how  obedience  and  respect  for  law  upon  the 
part  of  certain  groups  of  citizens,  as  against  others 
disposed  to  defy  or  defeat  the  law,  could  be  utilized 
to  enable  the  latter  to  violate  the  law  with  immunity 
or  impunity. 

Obviously,  if  any  witness  called  by  the  state  to 
establish  any  essential  elements  of  a  crime  charged 
were  exercising  any  special  zeal  or  interest  in  the 
transaction  concerning  which  he  was  examined, 
such  fact  might  be  shown  as  affecting  his  credi- 
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bility;  but  such  a  status  nowhere  appears  in  this 
case. 

As  for  the  third  ground  of  error,  the  failure  of 
the  stenographer  to  take  a  copy  of  the  arguments 
of  counsel  and  the  comment  of  the  court  thereon, 
it  is  sufficient  to  say  that  the  statutes  providing  for 
a  bill  of  exceptions,  either  upon  the  stenographic 
notes,  or  long  hand,  or  memory,  concerning  the 
actual  transactions  occurring  during  the  trial  in 
the  presence  of  the  court  and  jury,  are  sufficient 
to  safeguard  all  the  rights  of  the  defendant. 

These  statutes  are  abundantly  ample  to  enable 
the  party  on  trial  to  prepare  a  correct  bill  of  excep- 
tions for  review  by  a  trial  court  when  such  excep- 
tions are  duly  allowed  by  the  trial  judge.  If  he 
fails  to  allow  them,  the  presumption  is  that  the 
transaction  did  not  occur;  at  least  not  in  the  man- 
ner claimed  by  the  party  excepting. 

At  all  events,  the  matter  complained  of  evidently 
related  very  largely  to  the  conspiracy  claimed  under 
the  second  ground  of  error,  and  in  that  event  could 
in  no  wise  be  competent  as  the  basis  of  any  argu- 
ment to  the  jury  or  in  the  deliberations  of  the  jury 
as  to  their  verdict.  The  evidence  in  this  case  was 
quite  sufficient  to  sustain  the  verdict  of  guilty. 

We  find  no  prejudicial  error  affecting  the  sub- 
stantial rights  of  plaintiff  in  error,  and  the  judg- 
ments below  are  affirmed. 

Judgments  affirmed. 

Jones,  Matthias,  Johnson,  Wanamaker, 
Robinson  and  Merrell,  JJ.,  concur. 

11 
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Leis  V.  The  Cleveland  Railway  Co. 

Municipal  corporations  —  Home  rule  —  Local  police  regulations — 
Section  3,  Article  XV HI,  Consiitution,  1912  —  "General  laws^' 
construed  —  Common-law  rules  inapplicable,  when  —  Ordinance 
regulating  street  cars  —  Prescribing  care  by  motormen  —  Coth 
stitutional  law — Construction  favoring  validity  of  ordinances, 

1.  Rights  of  property  cannot  be  taken  away  or  interfered  with  with- 

out due  process  of  law.  But  there  is  no  property  or  vested 
right  in  any  of  the  rules  of  the  common  law,  as  guides  of  con- 
duct, and  they  may  be  added  to  or  repealed  by  legislative  au- 
thority. 

2.  In  Section  3,  Article  XVIII   of  the   Constitution,  which  em- 

powers municipalities  to  adopt  and  enforce  within  their  limits 
such  local  police,  sanitary  and  other  similar  regulations  as  are 
not  in  conflict  with  general  laws,  the  words  "general  laws" 
refer  to  laws  passed  by  the  legislature  which  are  of  general 
application  throughout  the  state. 

d.  When  a  municipality  in  the  exercise  of  its  constitutional  au- 
thority has  adopted  local  police  regulations  to  promote  the 
public  health  and  safety,  every  intendment  is  to  be  made  in 
favor  of  the  lawfulness  of  such  regulations,  and  courts  will 
not  interfere  except  in  clear  cases  of  violation  of  the  authority 
granted 

4.  An  ordinance  which  requires  a  motorman  or  other  person  hav- 
ing charge  of  a  street  car  to  exercise  all  possible  care  and 
vigilance  on  approaching  any  other  car  that  has  stopped  for 
the  purpose  of  receiving  or  letting  o£F  passengers,  or  which 
requires  that  any  car  approaching  another  car  which  has  been 
stopped  for  any  purpose,  or  approaching  a  curve,  shall  do  so 
with  the  greatest  care  and  be  under  complete  control  of  the 
person  operating  the  same,  is  a  reasonable  and  valid  ordinance. 

(No.  16411  — Decided  April  6,  1920.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga 
county. 

Josephine   E.   Leis   brought   suit   against   The 
Qeveland  Railway  Company  to  recover  damage 
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alleged  to  have  been  sustained  by  her  by  reason  of 
being  struck  by  one  of  the  cars  of  the  defendant 
in  the  city  of  Cleveland.  She  was  a  passenger  on 
a  southbound  Broadway  car,  and  left  it,  from  a 
center  door,  at  Hinde  street  crossing.  There  were 
two  car  tracks  in  Broadway,  the  northbound  cars 
operating  over  the  more  easterly  track.  As  the 
plaintiff  left  the  car,  she  immediately  walked  to  the 
reaf  thereof  and  started  to  cross  the  street  from 
behind  the  car  from  which  she  had  just  alighted. 
She  was  accidentally  struck  by  the  northbound  car 
and  injured.  She  alleges  that  there  was  a  truck 
coming  toward  her  from  the  north,  straddling  the 
rail  of  the  track,  and  behind  the  truck  another 
street  car  was  coming;  that  she  passed  the  stand- 
ing car  listening  for  the  approach  of  a  car  from  the 
south  on  the  east  track,  but  heard  no  bell  or  other 
warning,  and  in  attempting  to  cross  was  struck. 

The  petition  alleges  negligence  in  the  failure  of 
the  northbound  car  to  sound  a  gong  as  it  ap- 
proached the  intersection  and  the  standing  car, 
failure  to  exercise  all  possible  care  and  vigilance 
upon  approaching  said  stationary  car,  operation  of 
the  northbound  car  at  a  high,  dangerous  and  ex- 
cessive rate  of  speed,  failure  to  have  said  car  under 
proper  control,  failure  to  keep  a  proper  lookout  to 
ascertain  her  presence  on  the  cross-walk,  and 
failure  to  check  the  speed  or  stop  the  northbound 
car  in  time  to  avoid  injuring  her. 

The  petition  sets  out  certain  ordinances  of  the 
city  of  Cleveland,  the  two  pertinent  ones  being  as 
follows : 

"Any  motorman  or  other  person  or  persons  hav- 
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ing  the  charge  or  control  of  any  motor  or  other 
car  being  operated  upon  any  track  or  any  street 
railroad  in  the  city  of  Cleveland  shall  exercise  cUl 
possible  care  and  vigilance  upon  approaching  any 
other  car  which  has  stopped  for  the  purpose  of  re- 
ceiving or  letting  off  a  passenger  or  passengers." 

"Any  car  approaching  another  car  which  has 
been  stopped  for  any  purpose,  and  any  car  ap- 
proaching a  curve  shall  do  so  with  the  greatest 
care;  and  shall  be  under  complete  control  of  the 
person  running  the  same/' 

These  ordinances  were  offered  in  evidence  by 
the  plaintiff  over  the  objection  of  the  defendant, 
and  the  trial  court  in  the  charge  submitted  them 
to  the  jury.  He  instructed  the  jury  that  a  viola- 
tion of  their  provisions  would  amount  to  negligence, 
rendering  the  defendant  liable  if  that  violation  was 
the  proximate  cause  of  the  injury.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff.  Judgment 
was  entered  on  this  verdict,  and,  in  error  proceed- 
ings, the  court  of  appeals  reversed  the  judgment 
of  the  trial  court  "for  error  in  the  admission  of 
evidence/'  This  proceeding  is  brought  to  reverse 
the  judgment  of  the  court  of  appeals  and  affirm 
that  of  the  common  pleas. 

Messrs.  Payer,  Winch,  Minshall  &  Karch,  for 
plaintiff  in  error. 

Messrs.  Squire,  Sanders  &  Dempsey,  for  de- 
fendant in  error. 

Johnson,  J.  The  court  of  appeals  was  of 
opinion  that  the  trial  court  erred  in  admitting  in 
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evidence  the  two  city  ordinances.  They  were  held 
to  be  invalid  on  two  grounds,  first,  that  they  es- 
tablish a  new  and  higher  degree  of  care  than  is 
required  by  the  common  law ;  and,  second,  that  they 
are  indefinite,  uncertain  and  incapable  of  defini- 
tion. 

It  is  contended  that  the  rule  provided  by  the  or- 
dinances is  a  new  and  different  one  than  is  estab- 
lished by  the  general  law  of  the  land,  and  is  a  viola- 
tion of  Section  3,  Article  XVIII  of  the  Constitu- 
tion, which  provides  that  municipalities  shall  have 
authority  to  exercise  all  powers  of  local  self-gov- 
ernment and  to  adopt  and  enforce  within  their 
limits  such  local  police,  sanitary  and  other  similar 
regulations  as  are  not  in  conflict  with  general  laws. 
It  is  insisted  that  the  great  body  of  the  common  law, 
much  of  which  has  not  been  codified,  is  as  much  a 
part  of  the  general  law  of  the  land  as  that  part 
which  has  been  codified.  As  to  this,  it  must  be 
said  that  there  is  no  guaranteed  right  in  the  rules 
of  the  common  law  as  guides  of  conduct  and  they 
may  be  added  to  or  repealed  by  legislative  au- 
thority. This  was  held  in  Mondou  v.  New  York, 
New  Haven  &  Hartford  Rd.  Co.,  223  U.  S.,  1, 
where  it  is  said,  at  page  50:  *The  law  itself,  as  a 
rule  of  conduct,  may  be  changed  at  the  will  *  *  * 
of  the  legislature,  unless  prevented  by  constitu- 
tional limitations.  Indeed,  the  great  office  of  stat- 
utes is  to  remedy  defects  in  the  common  law  as 
they  are  developed,  and  to  adapt  it  to  the  changes 
of  time  and  circumstances.*' 

This  principle  has  also  been  recently  declared  in 
New  York  Central  Rd.  Co.  v.  White,  243  U.  S., 
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188,  and  Arizona  Employers'  Liability  Cases,  250 
U.  S.,  400.  But  it  is  claimed  that  by  the  provisions 
of  Section  3,  Article  XVIII  of  the  Constitution,  the 
municipalities  have  no  power  to  adopt  and  enforce 
within  their  limits  any  police  regulations  which  are 
in  conflict  with  general  laws,  and  that  the  term 
"general  laws"  there  used  includes  the  common 
law.  This  is  a  novel  suggestion  with  reference  to 
that  section  of  the  constitution.  The  frequency 
with  which  new  and  different  views  concerning 
that  section  are  presented  is  impressive  evidence  of 
its  importance  in  our  governmental  structure,  suffi- 
cient to  invoke  the  patient  effort  of  the  bench  and 
bar  of  the  state  to  the  end  that  a  full  and  correct 
exposition  of  it  may  be  had  in  the  interest  of  good 
government. 

The  history  of  the  adoption  of  this  amendment 
and  the  cases  in  which  it  has  been  considered  are 
recent  and  familiar.  We  think  it  clear  that  the 
words  "general  laws"  in  that  section  do  not  refer 
to  rules  of  the  common  law,  but  to  laws  passed 
by  the  general  assembly.  The  terms  "general 
laws"  and  "laws,"  as  used  in  other  parts  of  the 
same  article  of  the  constitution,  obviously  refer  to 
statutes.  Section  2,  Article  XVIII,  provides  that 
general  laws  shall  be  passed  to  provide  for  the  in- 
corporation and  government  of  cities  and  villages, 
and  this  view  of  its  meaning  has  been  the  one 
constantly  entertained  by  this  court.  Fitzgerald 
et  al.  V.  City  of  Cleveland,  88  Ohio  St.,  338;  Bill- 
ings  V.  Cleveland  Ry.  Co.,  92  Ohio  St.,  478;  City  of 
Fremont  v.  Keating,  96  Ohio  St.,  468;  Welch  v. 
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City  of  Cleveland,  97  Ohio  St.,  311;  State,  ex  rel. 
Lentz  et  al.,  Civil  Service  Commission,  v.  Edwards, 
90  Ohio  St.,  305 ;  Greenberg  v.  City  of  Cleveland, 
98  Ohio  St.,  282. 

In  Billings  v.  Railway,  supra,  it  is  said  at  page 
484:  "It  was  contemplated  by  the  framers  of  the 
amendment  to  the  constitution  that  the  provisions 
in  a  charter,  adopted  by  a  city,  would  differ  from 
the  general  laws  of  the  state,  within  the  limits  de- 
fined by  the  constitution." 

In  Fitzgerald  v.  Cleveland,  supra,  it  is  said,  at 
page  359:  "The  general  laws  referred  to  are  ob- 
viously such  as  relate  to  police,  sanitary  and  other 
similar  regulations,  and  which  apply  uniformly 
throughout  the  state." 

In  Fremont  v.  Keating,  supra,  an  ordinance  of 
the  city  which  regulated  the  speed  of  automobiles 
was  sustained  as  a  valid  enactment,  and  Section 
6307,  General  Code,  which  provides  that  local  au- 
thority shall  not  regulate  the  speed  of  motor 
vehicles  by  ordinance,  was  held  to  be  unconstitu- 
tional because  it  deprived  the  municipality  of  the 
right  conferred  upon  it  by  Section  3,  Article  XVIII 
of  the  Constitution. 

In  Greenberg  v.  Cleveland,  supra,  where  the 
validity  of  a  police  regulation  is  involved,  it  is  said, 
at  page  286:  "This  ordinance  is  an  exercise  of 
the  local  police  power.  Section  3,  Article  XVIII 
of  the  Constitution,  clearly  contemplates  that  both 
the  state  and  the  municipalities  of  the  state  may 
exercise  the  same  police  power;  the  only  limita- 
tion being  that  the  exercise  of  that  power  by  a 
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municipality  shall  not  conflict  with  the  general  laws 
of  the  state.  There  is  no  statute  of  this  state  mak- 
ing it  an  offense  to  attempt  to  steal  and  take  from 
the  person  of  another  anything  of  value,  *  *  *  • 
That  being  true,  of  course  this  ordinance  does  not 
conflict  with  the  general  laws  of  the  state,  and,  if 
there  were  a  statute  creating  the  same  offense,  it 
could  not  be  exclusive,  even  if  the  general  assembly 
of  Ohio  in  express  terms  prohibited  the  munici- 
pality from  legislating  upon  the  same  subject-mat- 
ter/^ 

It  must  be  remembered  that  the  ordinances  in 
question  here  are  police  regulations.  No  argu- 
ment is  needed  to  show  the  wisdom  of  ordinances 
on  the  subject  of  the  operation  of  street  cars  in  the 
streets  of  large  cities.  The  large  number  of  acci- 
dents which  result  from  such  operation,  and  which 
are  within  the  common  knowledge,  is  sufficient  to 
impress  upon  the  legislative  authority  of  the  munici- 
pality the  necessity  of  local  police  regulations  in 
the  interest  of  the  public  safety.  The  object  of 
the  constitutional  amendment  was  to  confer  that 
power  upon  the  municipality,  but  in  the  interest  of 
uniformity  and  harmony  the  same  section  pro- 
vides that  these  locaj  police  regulations  made  by  the 
municipal  authority  shall  not  conflict  with  the  gen- 
eral police  regulations  passed  by  the  general  as- 
sembly. The  manifest  object  of  the  amendment 
was  to  commit  to  the  people  of  the  different  munici- 
palities of  the  state  the  control  of  their  local  affairs. 
As  was  said  by  the  federal  supreme  court  in  the 
very  recent  case  of  Sullivan  v.  Shr  eve  port,  251 
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U.  S.,  169,  decided  in  December,  1919:  "Enough 
has  been  said  to  show  that  in  each  community  the 
operation  of  street  cars  presents  such  special  prob- 
lems,—  due  to  the  extent  and  character  of  the 
travel,  to  grades  and  other  conditions,  —  that  with 
peculiar  appropriateness  they  have  been  committed 
by  the  law  primarily  to  the  disposition  of  the  local 
authorities,  whose  determination  will  not  be  dis- 
turbed by  the  courts,  except  in  cases  in  which  the 
power  has  been  exercised  in  a  manner  clearly  ar- 
bitrary and  oppressive.  The  rule  is,  'that  every  in- 
tendment is  to  be  made  in  favor  of  the  lawfulness 
of  the  exercise  of  municipal  power,  making  regu- 
lations to  promote  the  public  health  and  safety,  and 
that  it  is  not  the  province  of  the  courts,  except  in 
clear  cases,  to  interfere  with  the  exercise  of  the 
power  reposed  by  law  in  municipal  corporations 
for  the  protection  of  local  rights  and  the  health 
and  welfare  of  the  people  in  the  community/  " 

It  was  held  in  Froelich  v.  City  of  Cleveland,  99 
Ohio  St.,  376,  in  the  syllabus:  'The  state  and 
municipalities  may  make  all  reasonable,  necessary 
and  appropriate  provisions  to  promote  the  health, 
morals,  peace  and  welfare  of  the  community.  But 
neither  the  state-  nor  a  municipality  may  make  any 
regulations  which  are  unreasonable.  The  means 
adopted  must  be  suitable  to  the  end  in  view,  must 
be  impartial  in  operation  and  not  unduly  oppressive 
upon  individuals,  must  have  a  real  and  substantial 
relation  to  their  purpose,  and  must  not  interfere 
with  private  rights  beyond  the  necessities  of  the 
situation." 
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It  is  also  contended  that  this  ordinance  is  in- 
definite and  uncertain.  It  is  said  that  the  words 
"All  possible  care  and  vigilance"  and  the  provision 
requiring  that  the  "car  shall  be  under  the  complete 
control  of  the  person  operating  the  same"  are  too 
general  and  uncertain.  But  a  statute  or  an  ordi- 
nance which  has  a  real  and  substantial  relation  to 
the  public  safety,  and  which  must,  in  the  nature 
of  things,  apply  to  varying  and  complicated  situa- 
tions, must  be  clothed  in  language  more  or  less 
general.  It  has  long  been  the  rule  that  a  common 
carrier  owes  to  a  passenger  in  its  vehicle  the 
highest  degree  of  care.  As  stated  in  6  Cyc,  592 : 
"Or,  in  general,  the  highest  degree  of  human  care, 
prudence,  and  foresight.  In  3ome  cases  it  is  said 
that  extraordinary  care  and  caution  are  required. 
In  other  cases  the  requirement  is  to  do  all  that 
human  sagacity  and  foresight  can  do  under  the 
circumstances,  in  view  of  the  character  and  mode 
of  conveyance  adopted." 

In  4  Ruling  Case  Law,  1082,  it  is  said:  "A  con- 
tract of  carriage  imports,  in  effect,  that  the  carrier, 
in  consideration  of  the  payment  of  the  fare  de- 
manded, will  use  all  possible  care  and  diligence  in 
transporting  and  delivering  the  passenger  safely 
and  promptly  at  the  place  of  destination."  Many 
cases  are  cited  under  this  proposition.  The  sub- 
ject is  extensively  discussed  in  State  v.  Schaeffer, 
96  Ohio  St.,  215,  where  it  is  held  that  Section 
12603,  General  Code,  prohibiting  the  operation  of 
a  motor  vehicle  at  a  speed  that  is  greater  than  is 
reasonable  or  proper,  having  regard  for  width. 
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traffic,  use  and  the  general  and  usual  rules  of  such 
road  or  highway,  or  so  as  to  endanger  the  property, 
life  or  limb  of  any  person,  is  a  valid  statute.  Sub- 
stantially the  same  attack  was  made  in  that  case 
against  the  validity  of  the  statute  on  account  of  in- 
definiteness  and  uncertainty  as  is  made  here,  and 
it  must  be  noted  that  the  charge  in  that  case  was 
a  criminal  charge. 

In  Neave  Building  Co.  v.  Roudebush,  Admr., 
96  Ohio  St.,  40,  an  ordinance  of  the  city  of  Cincin- 
nati requiring  owners  of  buildings  to  equip  the 
windows  above  the  second  story  with  a  suitable 
device,  which  would  permit  the  cleaning  of  the  ex- 
terior of  such  windows  without  endangering  life 
and  limb,  was"  enforced. 

Section  12593,  General  Code,  provides  that  em- 
ployers shall  be  fined  if  they  provide  unsuitable  and 
improper  scaflFolding,  hoists,  stays,  ladders,  or 
other  mechanical  contrivances  which  will  not  give 
proper  protection  to  the  life  or  limb  of  a  person 
so  employed.  This  statute  was  enforced  by  the 
United  States  courts  of  this  district,  McWeeny  v. 
Standard  Boiler  &  Plate  Co.,  210  Fed.  Rep.,  507, 
which  case  was  later  affirmed  by  the  United  States 
court  of  appeals. 

As  to  the  ordinances  in  question  here  it  must 
be  said  that  their  purpose  is  perfectly  clear.  No 
motorman  or  conductor  can  read  either  of  the  or- 
dinances without  a  perfectly  clear  understanding 
of  what  is  expected  of  him.  The  company  which 
employs  him  is  entitled  to  go  to  the  jury  and  prove 
every  one  of  the  things  done  by  him  at  the  time 
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of  the  injury  complained  of.  It  is  permitted  to 
show  that  he  exercised  every  possible  care  and 
vigilance  under  the  circtunstances  of  the  case. 
Possible  care  and  vigilance  is  simply  such  care  and 
vigilance  as  the  circumstances  of  the  particular 
case  make  possible,  and  there  is  no  injustice  in  im- 
posing upon  the  company  operating  cars  around 
a  curve,  or  in  approaching  another  car,  the  duty 
to  do  so  with  the  greatest  care  and  to  have  the  car 
tmder  complete  control.  So  far  as  evidence  and 
proof  are  concerned  it  would  be  just  as  difficult  to 
show  what  would  be  ordinary  care  under  the  cir- 
cumstances as  to  show  what  would  be  all  possible 
care  and  vigilance  under  the  circumstances. 

For  these  reasons  the  judgment  of  the  court  of 
appeals  will  be  reversed  and  that  of  the  court  of 
common  pleas  will  be  affirmed. 

Judgment  reversed. 

Nichols,  C.  J.,  Jones,  Matthias,  Wanamaker, 
Robinson  and  Merrell,  JJ.,  concur. 
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The  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Ry.  Co.  et  al.  v.  Mills  Brothers. 

PMic  Utilities  Commssion — Jurisdiction  —  Railroads  —  Complaint 
against  rates  —  "Overcharge"  and  "unlawful  rate"  defined — 
Sections  579  and  8988,  General  Code — Concurrent  remedies'^ 
Published  tariff  schedules  unlawful,  when  —  Long  and  short 
haul  rates  —  Constitutional  law. 

1.  A  charge  of  a  larger  sum  for  transportation  of  freight  than  it 

made  for  the  transportation  of  the  same  commodity  for  an 
equal  or  greater  distance  over  the  same  and  connecting  lines  of 
road,  under  the  provisions  of  Section  8988,  General  Code,  is  an 
"overcharge"  within  the  provisions  of  Section  679,  General 
Code,  which  gives  the  Public  Utilities  Commission  jurisdiction  to 
entertain  complaints  therefor  upon  the  part  of  the  shipper. 

2.  Although  such   freight  charges  may  have  been  made  in  com- 
.  pliance  with  published  tariff  schedules  filed  by  the  railroad,  if 

the  rates  designated  in  such  schedule  are  in  violation  of  Sec- 
tion 8988,  General  Code,  such  rates  are  unlawful  and  con- 
stitute an  overcharge. 

3.  Section  8988,  General  Code,  prohibits  the  charging,  for  trans- 

portation of  goods  within  the  state,  of  a  larger  sum' than  is 
charged  in  a  joint  rate,  for  carrying  the  same  goods  an  equal 
or  greater  distance  over  the  same  road  and  connecting  lines 
of  road. 

4.  Section  579,  General   Code    (101  O.  L,   173),  authorizing  the 

commission  to  determine  from  an  examination  of  the  com- 
plaint, answer,  reply  and  affidavits,  the  existence  and  validity 
of  the  claim  presented,  and  to  certify  its  finding  to  the  court 
of  common  pleas,  if  in  favor  of  the  claimant,  is  constitutional 
and  valid. 

(No.  16244  — Decided  April  6,  1920.) 

Error  to  the  Court  of  Appeals  of  Franklin 
county. 

Mills  Brothers,  as  complainants,  filed  their  com- 
plaint before  the  Public  Utilities  Commission 
against  the  railroad  companies,  asking  a  recovery 
from  the  latter  of  excess  freight  charges  from 
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April  25,  1914,  to  January  31,  1917,  on  freight 
shipped  from  Gypsum,  Ohio,  to  Springfield,  Ohio, 
where  the  Mills  Brothers  were  located. 

The  gravamen  of  the  complaint  is  that,  notwith- 
standing the  charges  were  made  according  to  the 
published  tariflf  schedules  of  the  companies  on  file, 
the  complainants  were  charged  a  substantially 
larger  rate  for  the  movement  of  their  freight  from 
Gypsum  to  Springfield  than  is  charged  for  moving 
the  same  commodity  from  Gypsum  via  Springfield 
into  Columbus,  a  more  distant  point.  Or,  in  other 
words,  that  the  same  commodity  was  subject  to 
a  greater  freight  rate  for  the  shorter  haul.  During 
this  period,  tariff  schedules  from  Gypsum  to  Springs- 
field  and  from  Gypsum  to  Columbus  had  been  filed 
and  published  by  the  companies. 

The  Public  Utilities  Commission  found  that  dur- 
ing said  period  there  had  been  an  overcharge  on 
shipments  made  by  the  complainants  and  that  they 
had  a  valid  and  existing  claim  against  the  defend- 
ants in  the  sum  of  $727.83.  Upon  the  docketing  of 
the  findings  and  order  of  the  Public  Utilities  Com- 
mission in  the  court  of  common  pleas  of  Frank- 
lin county,  that  court  dismissed  the  proceeding  for 
the  reason  that  the  commission  had  no  jurisdiction 
in  the  premises.  This  judgment  was  reversed  by 
the  court  of  appeals,  whereupon  error  was  prose- 
cuted to  this  court. 

Mr.  S.  H.  West  and  Messrs.  Wilson  &  Rector, 
for  plaintiffs  in  error. 

Mr.  Freeman  T.  Eagleson,  for  defendants  in 
error. 
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Jones,  J.  The  constitutionality  of  Section  579, 
General  Code,  was  challenged  by  the  railway  com- 
panies. The  principal  question  to  be  determined, 
however,  is  whether  or  not  the  alleged  excess 
charges  for  freight  are  to  be  considered  over- 
charges upon  a  shipment  within  the  meaning  of 
Section  579,  General  Code,  and  whether  said  sec- 
tion sanctions  the  recovery  of  a  larger  sum  paid 
for  freight  charges  than  is  charged  for  a  longer 
haul,  under  the  provisions  of  Section  8988,  Gen- 
eral Code.    This  section  reads  as  follows: 

"No  company,  or  person  owning,  controlling,  or 
operating  a  railroad  in  whole  or  part  within  this 
state,  shall  charge  or  receive  for  transportation  of 
freight  for  any  distance  within  this  state  a  larger 
sum  than  is  charged  by  the  same  company  or  per- 
son for  the  transportation  in  the  same  direction,  of 
freight  of  same  class  or  kind,  for  an  equal  or 
greater  distance  over  the  same  road  and  connect- 
ing lines  of  road." 

\  Qaiming  that  said  section  has  been  violated  by 
the  railroad  companies  in  the  manner  specified,  com- 
plainants sought  the  jurisdiction  of  the  Public 
Utilities  Commission  under  favor  of  Section  579, 
General  Code,  which  provides  as  follows : 

"All  claims,  charges  or  demands  against  a  rail- 
road *  *  *  for  overcharges  upon  a  shipment 
*  *  *  may  be  submitted  to  the  commission  by 
a  formal  complaint  ♦  *  ♦.  Upon  the  filing  of 
such  complaint  the  commission  shall  forthwith  cite 
the  railroad  to  answer  the  complaint,  and  the  cita- 
tion shall  be  accompanied  with  a  brief  statement 
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of  the  claim.  The  answer  of  the  railroad  shall  be 
filed  within  three  weeks  from  the  service  of  the 
citation  and  shall  be  verified  as  answers  in  civil 
cases  and  may  be  accompanied  with  the  affidavits 
of  any  witnesses  having  knowledge  of  facts  ma- 
terial to  the  inquiry.  ♦  ♦  ♦  The  commission 
shall  proceed  summarily  to  examine  the  complaint, 
answer,  the  reply  and  affidavits  and  shall  determine 
the  existence  and  validity  of  the  claim  presented. 
If  it  find  in  favor  of  the  claimant  it  shall  certify 
its  findings  to  the  clerk  of  the  court  of  common 
pleas  of  the  county,"  etc. 

The  complainants'  contention  is  that  the  freight 
charges  imposed  were  unlawful  and  therefore 
"overcharges"  within  the  meaning  of  Section  579, 
General  Code,  and  that  under  this  section  the  com- 
mission had  jurisdiction  to  hear  their  complaint. 
On  the  other  hand,  since  the  railway  companies 
charged  only  the  rates  fixed  by  their  tariff  sched- 
ules, it  is  claimed  by  the  railway  companies  that 
these  rates  were  lawful  rates  until  changed  by  the 
commission,  and' could  not  be  considered  to  be 
''overcharges"  within  the  meaning  of  that  section, 
and  that  therefore  the  commission  had  no  jurisdic- 
tion. It  is  further  claimed  by  the  railway  companies 
that  plenary  remedy  had  been  provided  by  Section 
8989,  General  Code,  a  penal  section,  and  that  this 
remedy  was  exclusive.  This  latter  view  was  enter- 
tained by  the  court  of  common  pleas,  but  denied  by 
the  court  of  appeals. 

As  we  construe  the  code  provisions  referred  to, 
we  think  the  excess  charges  made  for  the  short 
haul  were  "overcharges"  and  were  made  unlawful 
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by  the  quoted  statute.  The  remedy  provided  by 
Section  579,  General  Code,  is  a  concurrent  remedy, 
which  a  shipper  is  authorized  to  pursue.  The 
fact  that  Section  8989,  General  Code,  had  made 
provision  whereby  the  aggrieved  shipper  could  re- 
cover double  the  amount  o'f  the  overcharge  in  a 
civil  action  brought  in  the  name  of  the  state  does 
not  deprive  the  shipper  of  the  right  to  pursue  the 
concurrent  remedy  given  him  by  another  statute, 
whereby  he  may  recover  before  the  commission 
simply  the  excess  charges  made  unlawful  by  the 
long  and  short  haul  statute.  Furthermore,  Sec- 
tion 8989,  General  Code,  refers  to  these  specific 
freight  charges  as  "overcharges."  The  contention 
of  the  railway  companies  that  these  charges  were 
not  unlawful  because  they  were  made  under  pub- 
lished tariff  schedules  is  not  sound  for  the  reason 
that  the  published  tariff  schedules  filed  in  this  in- 
stance were  made  in  violation  of  law  and  were 
therefore  unlawful  rates.  Where  a  railroad  com- 
pany charges  a  rate  that  is  in  excess  of  a  lawful 
rate  it  is  an  "overcharge,"  and  the  protection  of 
the  published  tariff  schedule  does  not  operate  as  a 
cloak  of  validity  where  such  schedule  is  in  direct 
violation  of  positive  law.  The  clause  in  Section  510, 
General  Code,  which  provides  that  the  rates,  fares 
and  charges  named  in  the  schedules  filed  "shall  be 
the  lawful  rates,  fares  and  charges  until  they  are 
changed  as  provided  in  this  chapter,"  was  intended 
only  to  apply  to  proper  legal  schedules  filed  in  com- 
pliance with  that  chapter  of  the  code  and  was  not 
intended  to  confer  upon  the  scheduled  rate  a  law- 
fulness denied  by  Section  8988,  General  Code. 
Id 
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Counsel  for  the  plaintiffs  in  error,  as  did  the 
court  of  common  pleas,  seek  to  find  justification  in 
the  language  of  the  judge  delivering  the  opinion  in 
Taylor-Williams  Coal  Co.  v.  The  Public  Utilities 
Commission  of  Ohio,  97  Ohio  St.,  224,  wherein  it 
is  said  at  page  230  that  the  term  "overcharge"  had 
come  to  have  an  accepted  meaning  when  used  in 
connection  with  Section  579,  General  Code,  and 
"that  the  term  means  a  charge  collected  above  the 
lawful  tariff  rate  —  a  charge  of  more  than  is  per- 
mitted by  law/'  These  charges  are  in  excess  of 
those  permitted  by  the  law  of  the  state,  and  are, 
therefore,  "overcharges"  within  the  definition  given 
by  the  judge  in  that  case.  However,  it  must  be 
remembered  that  the  opinion  of  the  court  must  be 
read  in  connection  with  the  facts  disclosed.  In 
the  Taylor-Williams  Coal  Company  case,  the  court 
was  considering  tariff  schedules,  and  the  definition 
was  given  in  that  connection,  but  had  the  question 
here  under  consideration  been  before  the  court,  — 
a  rate  made  unlawful  by  statute,  as  in  this  case,  — 
the  court  would  undoubtedly  have  defined  this  as 
an  "overcharge,"  or  "a  charge  of  more  than  is  per- 
mitted by  law,"  as  stated  in  the  opinion  in  that 
case. 

The  insistence  that  Section  8988,  General  Code, 
contemplates  only  the  measuring  of  a  local  rate 
with  the  longer  joint  rate  haul,  cannot  be  main- 
tained in  view  of  the  comprehensive  prohibitive 
terms  employed  in  that  section.  The  company  is 
explicitly  forbidden  to  charge  for  transportation, 
not  simply  over  its  local  line,  but  ''for  any  distance 
within  this  state,"  a  larger  sum  than  is  charged  for 
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an  equal  or  greater  distance  over  the  same  road 
and  connecting  lines  of  road. 

We  do  not  find  any  constitutional  infirmity  in 
Section  579,  General  Code,  which  is  challenged  by 
plaintiflfs  in  error  on  that  ground.  Much  of  the 
argument  now  presented  was  advanced  in  attempt- 
ing to  challenge  the  constitutionality  of  its  ac- 
companying section.  Section  580,  General  Code, 
which  was  held  to  be  constitutional  in  Hocking 
Valley  Ry.  Co.  v.  Cluster  Coal  &  Feed  Co.,  97  Ohio 
St.,  140.  In  that  case  we  sustained  the  finding  of 
the  Public  Utilities  Commission  and  the  authority 
of  the  clerk  of  the  court  of  common  pleas  to  enter 
up  such  finding  as  a  judgment.  By  these  two 
sections  of  the  code  the  rights  of  the  utilities  are 
safeguarded  by  judicial  hearing,  and  full  oppor- 
tunity there  given  for  any  examination  or  cross- 
examination  of  a  party  or  witness ;  and  the  fact  that 
this  procedure  is  not  made  applicable  to  all  litigants 
in  general  does  not  impair  its  ccttistitutional 
validity. 

We  therefore  hold  that  the  Public  Utilities  Com- 
mission had  jurisdiction  of  the  complaint  and  pro- 
ceeding there  instituted,  and  that  the  court  of  com- 
mon pleas  likewise  had  jurisdiction,  and  erred  in 
dismissing  the  cause  certified  thereto.  The  judg- 
ment of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Matthias  and  Wanamaker, 
]].9  concur. 

Johnson  and  Merrell,  JJ,,  not  participating  in 
the  hearing. 
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Syllabus. 

Foster  v.  Scottish  Union  &  National  Insur- 
ance Company  of  Edinburgh. 

Fire  insurance  —  Knowledge  of  agent  imputed  to  company,  when  — 
Insured's  title  only  leasehold  —  Fee  simple  policy  issued  — 
Waiver  without  endorsement  —  Change  of  possession  —  Re- 
ceiver in  lease-forfeiture  suit. 

1.  The  knowledge  of  the  agent  of  a  fire  insurance  company  as 

to  the  title  by  which  property  is  held,  with  respect  to  which 
property  the  agent  acting  within  the  scope  of  his  apparent 
authority  procures  the  issuance  of  a  policy  of  fire  insurance, 
is  imputed  to  his  principal,  and  is  in  law  the  knowledge  of 
such  principal. 

2.  An  insurance  company  is  deemed  to  know  matters  pertinent  to 

the  insurability  of  property  upon  which  it  issues  a  policy  of  fire 
insurance,  when  such  matters  were  in  fact  known  to  its  agent 
at  the  time  the  latter  procured  the  insurance. 
8.  As  to  such  matters  so  known  to  such  agent,  the  insurance  com- 
pany is  deemed  to  have  knowledge,  notwithstanding  a  clause 
in  the  policy  provides  that  "no  officer,  agent,  or  other  repre- 
sentative of  this  company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy  except  *  *  *  by  agree- 
ment endorsed  hereon  or  added  hereto." 

4.  A  policy  o^fire  insurance  stipulating  that  it  should  be  void  "tm* 

less  otherwise  provided  by  agreement  endorsed  hereon  or 
added  hereto,  *  *  *  if  the  subject  of  insurance  be  a  build- 
ing on  ground  not  owned  by  the  insured  in  fee  simple,"  is  a 
valid  obligation  of  the  company  issuing  it,  where  the  agent 
who  caused  the  policy  to  be  issued  without  endorsement  had 
knowledge  that  the  insured's  title  to  the  buildings  covered  was 
a  leasehold  estate  only,  and  the  insured  was  in  fact  ignorant 
of  such  provision  in  the  policy  until  after  a  loss  had  occurred. 

5.  A  provision  in  a  policy  of  fire  insurance  that  the  policy  "shall 

be  void  if  any  change  ♦  ♦  ♦  take  place  in  the  interest,  title 
or  possession  of  the  subject  of  insurance  whether  by  legal 
process  or  otherwise,"  is  not  breached  by  the  mere  appointment 
of  a  receiver  to  collect  rents  pendente  lite  in  an  action  to  de- 
clare a  forfeiture  of  the  leasehold  interest  of  the  insured, 
where  such  receiver  is  not,  and  the  insured  is,  in  actual  physical 
possession  of  the  property   insured. 

(No.  16394  — Decided  April  6,  1920.) 
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Certified  by  the  Court  of  Appeals  of  Cuyahoga 
county.  • 

The  parties  stand  in  the  same  relation  as  in  the 
trial  court,  and  may  therefore  be  referred  to  as 
plaintiff  and  defendant. 

The  original  suit  was  upon  two  causes  of  action, 
the  one  seeking  reformation  of  and  the  other  re- 
covery upon  a  policy  of  fire  insurance,  issued  Sep- 
tember 17,  1913,  by  defendant  to  the  plaintiff,, 
covering  in  the  sum  of  $10,250  a  certain  building, 
together  with  minor  equipment,  in  the  city  of 
Cleveland. 

A  mortgage  clause  attached  to  the  policy  made 
a  loss  thereunder  payable  to  The  Union  Savings  & 
Loan  Company,  of  Cleveland,  mortgagee  of  the 
property,  but  the  mortgage  was  paid  off  prior  to 
the  fire  by  which  the  property  was  destroyed, 
March  28,  1916.  The  Union  Savings  &  Loan 
Company  had  held  the  mortgage  for  twenty-five 
years  before  the  issuance  of  the  policy  in  suit,  and 
through  its  former  secretary  had  placed  the  in- 
surance upon  the  building  with  defendant  com- 
pany. The  latter  therefore  had  carried  the  insur- 
ance upon  the  bjuilding  for  twenty-eight  years, 
under  policies  of  which  the  one  in  suit  was  a  re- 
newal. 

Upon  presentation  of  proofs  of  loss  the  defend- 
ant refused  to  recognize  any  obligation  under  the 
policy,  other  than  to  return  the  premiums  paid, 
on  the  ground  that  plaintiff  never  had  more  than 
a  leasehold  interest  in  the  ground  on  which  the 
building  stood  by  reason  of  which  fact  the  policy 
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was  void  under  the  following  provision  therein: 
"This  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall 
be  void  *  *  ♦  if  the  subject  of  insurance  be 
a  building  on  ground  not  owned  by  the  insured  in 
fee  simple." 

The  plaintiff's  amended  petition  alleged  the  fact 
as  to  plaintiff's  title,  a  leasehold,  set  forth  the  stipu- 
lation of  the  policy  above  quoted,  and  declared,  "at 
the  time  that  said  agreement  [to  insure  the  prop- 
erty] was  entered  into  and  said  policy  prepared 
and  delivered  to  plaintiff,  the  defendant  well  knew 
that  said  building,  so  intended  to  be  insured,  stood 
upon  ground  not  owned  in  fee  simple  by  the  plain- 
tiff." The  amended  petition  further  charged  that 
the  failure  to  add  an  appropriate  endorsement  to 
the  policy  was  by  mutual  mistake  and  inadvertence 
not  discovered  by  plaintiff  until  after  the  loss,  by 
reason  of  the  fact  that  the  policy  instead  of  being 
delivered  direct  to  plaintiff  was  delivered  to  The 
Union  Loan  &  Savings  Co.,  which  thereafter  re- 
tained it  in  its  exclusive  possession. 

The  amended  petition  prayed  that  if  the  court 
deemed  it  necessary  the  policy  should  be  reformed 
to  conform  with  the  actual  agreement  of  the  par- 
ties, and  prayed  further  for  judgment  in  the 
amount  of  the  loss. 

By  its  answer  the  defendant  denied  any  agree- 
ment not  contained  in  the  policy,  denied  knowledge 
of  plaintiff's  title,  or  want  of  it,  and  denied  any 
mistake  in  the  writing  of  the  policy.  In  a  second 
defense  this  further  stipulation  of  the  policy  is 
pleaded  :*****   no  officer,  agent,,  or  other  rep- 
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resentative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  ex- 
cept such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  endorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  conditions 
no  officer,  agent,  or  representatives  shall  have  such 
power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions  unless  such  waiver,  if  any, 
shall  be  written  upon  or  attached  hereto,    *    *    */' 

A  third  defense  alleged  the  plaintiff's  loss  of 
title,  possession  atid  control  of  the  property  by 
the  appointment  of  a  receiver  therefor  prior  to 
the  fire,  and  pleaded  a  further  stipulation  of  the 
policy  declaring  the  same  void  "if  any  change 
*  *  *  take  place  in  the  interest,  title,  or  pos- 
session of  the  subject  of  insurance." 

A  jury  being  waived,  the  case  was  tried  to  the 
court,  which  found  against  the  plaintiff  on  the  is- 
sue of  reformation,  but  in  favor  of  the  plaintiff 
upon  the  legal  issues. 

The  court  of  appeals  reversed  the  latter  finding 
of  the  common  pleas,  and  entered  judgment  for  the 
defendant,  but,  finding  its  own  judgment  in  con- 
flict with  a  judgment  of  the  court  of  appeals  of 
Portage  county,  certified  the  record  to  this  court. 

Messrs.  Kline,  Niman,  Buss  &  Holliday,  for 
plaintiff  in  error. 

Mr.  J.  W.  Mooney;  Mr.  R.  M.  Edmonds  and 
Messrs.  Orgill,  Maschke  &  Mellen,  for  defendant 
in  error. 

Merrell,  J.  At  the  trial  an  issue  of  fact  was 
raised  as  to  whether  one  Grigor,  claimed  by  the 
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plaintiff  to  have  been  defendant's  agent  in  obtain- 
ing and  placing  the  insurance  in  question,  was 
or  was  not  such  agent.  It  is  conceded  that  Grigor 
knew  the  nature  and  extent  of  plaintiff's  title  be- 
fore and  at  the  time  the  policy  was  issued.  The 
facts,  so  far  as  uncontroverted,  are  that  Grigor  at 
the  time  the  policy  was  written  was  secretary  of 
The  Union  Loan  &  Savings  Company,  which  held 
a  mortgage  on  plaintiff's  property.  At  that  time, 
and  for  some  period  before,  Grigor  held  a  license 
as  agent  for  defendant  company,  issued  at  the  lat- 
ter's  instance  by  the  state  insurance  authorities. 
Agent's  commissions  for  insurance  effected  upon 
property  in  which  The  Union  Loan  &  Savings  Com- 
pany had  a  mortgage  interest,  the  placing  of  which 
insurance  that  company  in  practice  controlled, 
were  nominally  paid  to  Grigor  as  agent  for  the  de- 
fendant company,  and  by  Grigor  turned  over  to 
the  loan  company.  Grigor  seems  never  to  have 
written  up  or  countersigned  a  policy  in  his  com- 
pany, the  actual  preparation  of  policies,  including 
the  one  in  suit,  having  been  done  by  the  insurance 
agency  of  The  Leonard  Parks  Company,  of  the 
same  city. 

The  ordinary  course  of  such. business  was  thus 
described  by  Grigor : 

'The  Leonard  Parks  Company  each  month 
would  call  us  up  and  ask  us  for  the  renewals ;  they 
kept  a  schedule  of  the  renewals  that  we  had,  and 
they  would  call  us  up  and  ask  us  which  ones  we 
still  had  loans  on,  and  those  we  didn't  have  loans 
on  they  would  see  them  themselves;  the  others 
they  asked  us  if  they  were  still  in  force,  and  they 
would  write  out  the  policies  and  send  them  to  us." 
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Grigor  did  not  recall  having  telephoned  himself 
to  The  Leonard  Parks  Company  with  reference  to 
the  policy  in  suit,  and  the  evidence  tends  to  estab- 
lish that  another  employe  .of  The  Union  Loan  & 
Savings  Company  actually  did  so.  It  is  not  claimed 
that  this  other  employe,  or  The  Leonard  Parks 
Company,  had  any  actual  knowledge  of  plaintiff's 
title.  It  is  therefore  contended  on  behalf  of  de- 
fendant that  Grigor  had  no  part  in  the  transaction 
concerning  the  insurance  in  question,  and  that  his 
personal  knowledge  as  to  plaintiff's  title  could  by 
no  possibility  and  upon  no  theory  be  imputed  to 
defendant  company. 

The  point  is  well  taken  if  the  inference  of  fact 
is  sound.  Although  there  was  no  finding  of  facts 
by  the  trial  court,  its  judgment  implies  of  necessity 
a  finding,  first,  as  a  matter  of  fact,  that  Grigor 
was  the  agent  of  defendant  in  placing  this  insur- 
ance, and,  second,  as  a  matter  of  law,  that  Grigor's 
knowledge  of  plaintiff's  title  is  to  be  imputed  to  de- 
fendant. 

This  court  cannot  weigh  conflicting  evidence, 
and  its  sole  province  with  respect  to  the  issue  of 
fact  is  to  determine  whether  there  was  any  evi- 
dence in  support  of  the  finding. 

Such  evidence  appears  clearly  upon  a  glance  at 
the  situation  viewed  in  its  entirety.  The  defendant 
company  obtained  contracts  of  insurance  upon  the 
properties  of  the  clients  of  The  Union  Loan  & 
Savings  Company  by  appointing  an  officer  of  the 
latter  company  ^its  agent,  thus  securing  to  such 
officer  or  the  loan  company  a  sufficient  .financial  in- 
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ducement  by  way  of  agent's  commissions.  Grigor's 
agency  was  the  procuring  cause  of  the  insurance 
issued  upon  plaintiff's  property.  His  agency  was 
entitled  to  the  commissions  customarily  paid  there- 
for, and  his  agency  carried  whatever  responsibility 
inheres  in  the  office  of  agent,  either  personal  to 
himself  or  cast  by  operation  of  law  upon  his  prin- 
cipal. In  this  view  it  matters  little  whether  the 
agent  performed  personally  the  business  of  the 
agency  or  suffered  it  to  be  performed  by  another  in 
his  name  and  under  his  responsibility.  If  it  mat- 
tered at  all,  the  defendant  is  not  in  position  to  urge 
the  point,  since  the  appointment  of  Grigor  as  agent 
was  obviously  for  the  sole  purpose  of  controlling 
the  insurance  of  which  the  loan  company  had  the 
disposition.  It  follows  that  the  undisputed  evi- 
dence was  ample  to  support  the  conclusion  of  fact 
that  Grigor  is  to  be  taken  as  the  defendant's  agent 
in  procuring  the  insurance  contract  with  reference 
to  plaintiff's  property.  This  conclusion  is  fortified 
by  the  provisions  of  Section  9586,  General  Code: 
"A  person  who  solicits  insurance  and  procures  the 
application  therefor,  shall  be  held  to  be  the  agent 
of  the  party,  company  or  association,  thereafter 
issuing  a  policy  upon  such  application  or  a  renewal 
thereof,  anything  in  the  application  or  the  policy 
to  the  contrary  notwithstanding." 

We  are  thus  brought  to  the  fundamental  issue 
in  the  case,  namely,  the  responsibility  of  an  insur- 
ance company  under  a  policy  of  fire  insurance  pro- 
cured by  its  agent  with  full  knowledge  of  the  actual 
title  of  the  insured,  a  leasehold,  where  the  policy 
itself  provides  that  the  same  shall  be  void  "if  the 
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subject  of  insurance  be  a  buildmg  on  ground  not 
owned  by  the  insurejl  in  fee  simple/'  and  that  "no 
officer,  agent  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or 
condition  of  this  policy  except  *  *  *  j^y  ♦  *  * 
agreement  endorsed  hereon  or  added  hereto." 

The  issue  thus  stated  arises  upon  the  undisputed 
evidence  in  the  case,  that  the  insured  until  after 
the  loss  had  occurred  did  not  in  fact  know  that 
either  of  the  stipulations  just  quoted  were  con- 
tained in  the  policy,  which  did  not  come  into  his 
possession  until  after  the  fire. 

The  court  of  appeals,  whose  decision  is  now 
under  review,  felt  that  the  question  was  determined 
in  favor  of  the  defendant  company  by  a  prior  de- 
cision of  this  court,  The  Ohio  Farmer^  Insurance 
Co.  V.  Titus,  82  Ohio  St.,  161.  In  argument,  the 
defense  relied  chiefly  upon  that  case  and  Northern 
Assurance  Co.  v.  Grand  View  Bldg.  Assn.,  183 
U.  S.,  308. 

It  cannot  be  doubted  that  the  doctrine  of  the  case 
last  referred  to,  a  case  altogether  analogous  upon 
the  facts  to  the  instant  case,  would,  if  followed, 
dispose  of  the  present  issue,  whether  or  not  our 
own  previous  holdings  have  that  effect.  In  either 
case  the  question  involved  is  of  sufficient  impor- 
tance to  justify  an  examination  in  the  light  of  prin- 
ciple. 

It  is  settled  in  this  state  that  the  knowledge  of 
the  agent  with  reference  to  the  subject-matter  con- 
cerning which  he  acts  in  pursuance  of  authority 
from  his  principal  is  the  knowledge  of  the  prin- 
cipal.    {Massachusetts  Life  Ins.  Co.  v.  Eshelman 
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et  aL,  Exrs.,  30  Ohio  St.,  647,  and  First  Natl.  Bank 
of  Nezv  Bremen  v.  Burns  et  aL,  88  Ohio  St.,  434.) 
Applying  this  doctrine  to  the  facts  of  the  instant 
case  we  have  apparently  the  situation  of  the  in- 
surer issuing  to  the  insured  a  contract  which  the 
former  knows  to  be  void  and  worthless  from  its  in- 
ception. Pursuing  the  supposed  case  further  we 
find  the  insured,  having  suffered  a  loss,  endeavor- 
ing to  recover  under  a  contract  concededly  void 
unless  the  effect  of  the  restrictive  provisions  of  the 
policy  can  be  avoided  by  parol  evidence  of  the  true 
situation  as  between  the  insured  and  the  insurer, 
the  latter  of  course  represented  by  its  dgent. 

That  parol  evidence  cannot  be  received  to  vary 
or  modify  the  terms  of  the  written  policy  is  the 
substantial  ground  of  the  decision  in  Northern  As- 
surance  Co.  v.  Grand  View  Bldg.  Assn.,  supra. 
At  page  361  Justice  Shiras  says:  "Contracts  in 
writing,  if  in  unambiguous  terms,  must  be  per- 
mitted to  speak  for  themselves,  and  cannot  by  the 
courts,  at  the  instance  of  one  of  the  parties,  be  al- 
tered or  contradicted  by  parol  evidence,  ♦  *  ♦ 
this  principle  is  applicable  to  cases  of  insurance 
contracts  as  fully  as  to  contracts  on  other  subjects." 
Two  further  steps  in  the  process  of  reasoning  led 
the  court  to  a  final  judgment  for  the  insurance 
company.  They  are,  first,  "The  insured  is  pre- 
sumed, as  matter  of  law,  to  be  aware  of  such  limi- 
tations'* —  the  voidance  and  non- waiver  clauses  — 
and,  second,  "There  is  no  finding  that  the  agent 
communicated  to  the  company  ♦  *  *  the  fact 
that  there  was  existing  insurance  on  the  property, 
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and  that  he  had  undertaken  to  waive  the  appH- 
.cable  condition." 

It  is  impossible  to  accept  this  reasoning.  It  is 
indeed  true  that  the  insured  cannot  by  parol  vary 
a  written  obligation  by  which  he  has  undertaken 
to  be  bound,  or  one  which  he  has  accepted  as 
the  measure  of  his  rights,  either  knowing  its  con- 
tents or  having  had  a  reasonable  opportunity  to 
know  them.  In  either  case  he  is  held  to  the  terms 
of  the  writing  because  he  has  made  it  his  own. 
This  is  quite  another  thing  from  presuming  him 
to  know  what  in  fact  he  does  not  know.  If  in 
such  case  he  is  held  to  the  terms  of  a  writing  which 
he  has  not  read,  it  is  because  his  neglect  to  read 
after  opportunity  to  do  so  is  his  deliberate  accept- 
ance of  the  writing,  or,  rather,  his  election  to  be 
bound  thereby,  whatever  its  contents.  If,  again, 
in  such  case,  the  insured  is  deprived  of  his  fancied 
security  by  the  express  terms  of  the  written  policy, 
he  cannot  plead  his  own  neglect  to  circumvent  the 
consequence  of  a  written  contract,  which,  so  far 
as  is  known  by  the  other  contracting  party,  is  in  all 
respects  open  and  fair. 

These  observations,  however,  have  no  just  ap- 
plication to  the  conceded  facts  of  the  Northern 
Assurance  case,  nor  to  the  facts  of  the  case  at 
bar.  In  neither  instance  does  the  insurer  plead 
his  own  negligence  to  avoid  the  consequences  of 
his  written  obligation,  rather  does  he  plead  that 
the  other  party  to  the  writing,  the  insurer,  has 
taken  advantage  of  his  neglect  to  foist  upon  him 
a  contract  which,  in  view  of  facts  at  the  time  known 
to  such  other,  in  one  breath  creates  an  obligation 
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and  in  the  next  takes  it  away;  in  fine,  a  contract 
which  is  no  contract.  This  plea  is  in  effect  an  ap- 
peal to  the  chancery  powers  of  the  court  to  enjoin 
the  other  party,  the  insurer,  from  setting  up  the 
restrictive  clauses  of  the  policy  in  defense  of  an 
action  at  law  by  the  insured  on  the  policy,  and  this 
on  the  ground  that  to  permit  the  defense  at  law 
would  be  to  work  inequity  or  perhaps  fraud  on  the 
insured.  Where  fraud  is  the  basis  of  appeal,  the 
negligence  of  the  party  defrauded  is  not  an  answer. 
By  this  plea,  substantially  that  of  estoppel,  there  is 
clearly  no  attempt  to  set  aside  or  infringe  upon  the 
parol  evidence  rule. 

It  remains  to  consider  whether  the  plea  so  de- 
fined is  borne  out  by  proof  that  the  agent  of  the  in- 
surance company  who  procured  the  insurance  in 
question  knew  at  the  time  the  policy  was  issued  the 
fact  as  to  the  title  of  the  insured,  or  as  in  the 
Northern  Assurance  case,  the  fact  of  prior  insur- 
ance. This,  in  truth,  is  the  turning  point  in  the 
instant  case  as  it  was  in  the  above  case,  where  the 
majority  opinion  (the  Chief  Justice  and  two  as- 
sociates dissenting)  finds  that  the  insurance  com- 
pany had  no  notice  of  the  defect  in  the  position  of 
the  insured,  by  reason  of  the  knowledge  thereof 
had  by  its  agent.  The  insured  was  conclusively 
"presumed"  to  know  the  contents  of  the  policy,  but 
no  such  presumption  was  indulged  to  make  the 
knowledge  of  the  agent  that  of  his  company,  as 
to  the  nature  of  the  title  of  the  insured. 

In  the  present  connection  it  will  suffice  to  say 
the  latter  presumption,  or  more  accurately,  rule  of 
law,  is  well  established  in  the  law  of  this  state.    It 
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is  but  a  corollary  of  the  doctrine  of  respondeat 
superior  and  is  widely  recognized. 

From  this  viewpoint  and  with  reference  to  the 
facts  of  the  instant  case  the  so-called  "rion- waiver" 
clause  is  peculiarly  ineffective.  That  clause  is  here 
invoked  not  so  much  to  limit  the  power  of  the  agent 
to  contract  on  behalf  of  his  principal,  as  in  an  effort 
to  exonerate  the  insurance  company  from  the  ap- 
plication of  the  generally  recognized  principle  of 
law  whereby  the  agent's  knowledge  is  imputed  to 
his  principal.  Without  considering  whether  a  party 
to  such  a  contract  may  stipulate  his  exemption  from 
a  broad  rule  of  the  common  law,  it  will  suffice  to 
observe  that  the  terms  of  the  "non-waiver"  clause 
are  inapt  to  the  purpose.  Thus  Commissioner 
Pound,  speaking  for  the  court,  in  German  Ins.  Co. 
V.  Shader,  68  Neb.,  1,  says  at  page  4:  "The  gen- 
eral rule  that  an  insurance  company  can  not  take 
advantage  of  conditions  in  a  policy  whereby  such 
policy  is  to  be  void  by  reason  of  circumstances 
existing  at  the  time  the  policy  issued,  in  case  the 
facts  were  known  to  its  agent  at  the  time,  has  been 
recognized  universally,"  and  further  adds,  "Includ- 
ing our  own  court,  the  courts  of  some  twenty-seven 
states,  at  least,  have,  upon  one  ground  or  another, 
adhered  to  this  doctrine  in  the  face  of  these  pro- 
visions as  to  waiver." 

In  many  jurisdictions  the  conclusion  indicated 
is  reached  on  the  theory  of  estoppel,  as  in  Wood 
v.  The  American  Fire  Ins.  Co.,  149  N.  Y.,  382. 
The  same  result  is  necessitated  if  the  word  "void" 
in  the  policy  is  construed  to  mean  "voidable"  at 
the  option  of  the  company.  (Ewart,  Waiver  Dis- 
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tributed,  210.)  On  this  theory,  the  company,  in 
the  present  case,  having  accepted  the  payment  of 
premiums  for  twenty-eight  years,  with  knowledge 
imputed  to  it  of  facts  as  to  the  title  of  the  insured, 
entitling  it  to  avoid  the  obligations  of  the  policy, 
will  be  deemed  to  have  elected  the  position  of  re- 
sponsibility thereunder. 

In  accordance  with  the  views  expressed  will  be  " 
found  an  impressive  majority  of  the  courts  of  last 
resort  in  the  several  states,  and  also  many  of  the 
text-writers.  3  Cooley,  Briefs  On  Law  of  Insur- 
ance, 2619  et  seq.;  2  Joyce  on  Law  of  Insurance 
(2  ed.),  Section  439  et  seq.;  Elliott  on  Insurance, 
Section  188;  Bowers'  Law  of  Waiver,  Section  279 
et  seq.,  and  Annotations  107  American  State  Re- 
ports, 99  to  149.  See  also  Ewart,  Waiver  Distrib- 
uted, Chapter  X,  and  the  many  cases  cited  in  the 
works  referred  to. 

However,  it  is  strongly  insisted  by  counsel  for 
the  insurance  company  that  the  issue  in  the  present 
case  has  already  been  decided  by  this  court  in  favor 
of  the  insurer  in  the  case  of  The  Ohio  Farmers^ 
Ins.  Co.  v.  Titus,  supra.  And  such  was  the  view 
of  the  court  of  appeals. 

In  the  Titus  case  the  insurer,  after  a  fire  loss, 
brought  action  on  the  policy,  and  was  met  by  an 
answer  pleading  that  clause  of  the  policy  rendering 
the  same  void  "if  the  subject  of  insurance  or  any 
part  thereof,  or  the  real  estate  or  any  part  thereof 
*  *  *  now  is,  or  shall  hereafter  be  incumbered 
by  mortgage  or  otherwise,"  and  also  a  "non-waiver" 
clause  the  same  as  that  invoked  as  in  the  case  at  bar. 
The  answer  further  averred,  in  the  language  of  the 
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Opinion,  "that  after  the  issuance  of  said  policy, 
and  before  the  time  of  the  fire,  the  real  estate  on 
which  the  barn  was  situated  was  incumbered  by 
a  mortgage."  The  plaintiff  replied,  admitting  the 
encumbrance,  but  alleging  that  he  had  notified  the 
company  of  the  execution  of  the  mortgage  and  that 
the  company  thereafter  accepted  premiums.  There 
was  apparently  evidence  that  the  company's  agents 
were  informed  of  the  subsequent  encumbrance,  but 
none  to  indicate  that  they  had  communicated  the 
same  to  the  company.  It  was  therefore  held  that 
a  verdict  should  have  been  directed  for  the  com- 
pany, 

'  There  is  nothing  in  the  report  of  the  Titus  case 
to  indicate  that  there  was  any  breach  of  the  stipu- 
lations of  the  policy  at  its  inception,  that  is,  at  the 
time  the  policy  was  issued,  much  less  that  the  com- 
pany's agents  had  knowledge  of  such  breach. 
When  the  insured  received  the  policy  and  paid  the 
first  premium  he  obtained  a  policy  which  actually 
insured  the  property  in  question.  Moreover,  upon 
delivering  the  policy  and  receiving  the  initial 
premium,  the  functions  of  the  company's  agent 
ceased,  so  far  as  their  apparent  scope  was  con- 
cerned. If  further  power  was  to  be  attributed  to 
the  agent,  it  could  only  be  found  in  some  express 
authorization  by  the  company  in  the  policy  or  else- 
where. The  terms  of  the  policy  itself  negatived 
the  existence  of  further  powers  in  the  agent.  Hence 
notice  by  the  insured  to  the  agent  of  any  sub- 
sequent encumbrance  placed  upon  the  property  in- 
sured could  not  be  imputed  to  the  company,  for  tlie 
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obvious  reason  that  the  agent's  knowledge  was 
obtained  at  a  time  when  he  had  ceased  to  have 
any  ditty  to  perform  with  respect  to  the  property 
or  insurance  in  question,  and  no  longer  possessed 
power  real  or  apparent  with  respect  thereto. 

It  must  therefore  be  seen  that  the  Titus  case 
does  not  control  the  decision  of  the  case  at  bar,  and 
is  in  no  sense  in  conflict  with  the  principles  of  law 
herein  declared. 

The  third  defense  of  the  insurance  company  pre- 
sents matter  independent  of  the  issues  hitherto  dis- 
cussed. The  policy  provided  that  the  same  "shall 
be  void  if  *  *  *  any  change  *  *  *  take 
place  in  the  interest,  title,  or  possession  of  the  sub-» 
ject  of  insurance  *  *  ♦  whether  by  legal  proc- 
ess   *     *     *  .  or  otherwise." 

For  some  time  prior  to  the  fire  plaintiff  was  in 
default  for  rents  and  taxes  under  his  lease,  which 
reserved  to  the  lessors  a  right  of  re-entry  in  such 
event.  At  the  time  of  the  fire,  an  action  was  pend- 
ing between  the  lessors  and  plaintiff  as  lessee, 
wherein  the  former  sought  a  decree  of  forfeiture, 
recovery  of  rent,  and  the  appointment  of  a  re- 
ceiver to  collect  rentals  pending  the  litigation. 
With  the  consent  of  the  present  plaintiff  a  receiver 
had  been  appointed,  and  was  in  technical  charge 
of  the  property.  However,  Foster  continued  to 
live  in  the  property  without  paying  rent  to  the  re- 
ceiver ;  he,  Foster,  in  fact,  collected  rents  from  the 
tenants  of  the  building  and  turned  them  over  to 
the  receiver.  Judgment  in  the  case  decreeing  for- 
feiture and  awarding  to  the  lessors  a  writ  of  pos- 
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session  was  not  rendered  until  some  months  after 
the  fire. 

We  are  of  the  opinion  that  neither  the  existence 
of  grounds  of  forfeiture  at  the  time  of  the  fire,  nor 
the  incumbency  at  that  time  of  a  receiver  to  se- 
quester rentals,  constituted  a  change  in  the  "in- 
terest, title,  or  possession"  of  the  insured,  nor  a 
termination  of  his  insurable  interest. 

The  common  stipulation  in  policies  of  fire  insur- 
ance, here  set  up  in  the  third  defense,  has  quite 
generally  been  construed  as  having  reference  to  the 
increase  of  hazard  which  may  result  from  an  ac- 
tual change  in  title  or  possession,  neither  of  which 
had  occurred  in  the  present  instance.  This  was  the 
view  expressed  in  Branson  v.  Insurance  Co.,  64 
W.  Va.,  494,  on  other  points  strongly  relied  on  by 
defendant,  where,  at  page  496,  it  is  said:  "It  is 
the  actual  change  of  possession  *  *  *  that 
violates  the  policy.''  In  Georgia  Home  Ins.  Co.  v. 
Bartlett,  Trustee,  91  Va.,  305,  the  appointment  of 
a  receiver  to  take  charge  of  the  property  and  col- 
lect rentals  was  held  not  to*  void  the  policy  under 
the  precise  clause  here  in  question.  It  was  there 
said,  at  page  309:  "The  test  to  be  applied  in  each 
case  is  whether  the  fact  of  possession  has  been 
changed." 

To  the  same  effect  are  Walradt  v.  Phoenix  Ins. 
Co.,  136  N.  Y.,  375,  and  Marcello  v.  Concordia 
Fire  Ins.  Co.,  234  Pa.  St.,  31. 

Reason  and  justice  support  this  doctrine,  and  the 
court  of  appeals  and  the  trial  court  did  not  err  in 
finding,  in  effect,  that  the  third  defense  was  not 
sustained  by  the  proof. 
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The  judgment  herein  of  the  court  of  appeals  is 
therefore  reversed  and  that  of  the  court  of  com- 
mon pleas  affirmed. 

Judgment  of  the  court  of  appeals  reversed  and 
that  of  the  common  pleas  affirmed. 

Matthias,  Johnson  and  Robinson,  JJ.,  concur. 
Wanamaker,  J.,  concurs  in  the  judgment. 


Pennsylvania  Co.  v.  Hart. 

Negligence  —  Last  clear  chance  —  Charge  to  jury  —  Attempt  to 
withdraw  issue  — Jury  instructed  to  disregard  allegations  in 
pleading. 

1.  It  is  error  for  the  trial  court  in  his  charge  to  the  jury  to  charge 

the  doctrine  of  "last  clear  chance"  where  there  is  no  evidence 
tending  to  prove  a  state  of  facts  bringing  the  case  within  the 
rule. 

2.  A  withdrawal  from  the  consideration  of  the  jury  of  the  por* 

tion  of  the  "statement  of  claim"  charging  negligence  within 
the  rule  of  the  "last  clear  chance"  does  not  automatically  with- 
draw instructions  theretofore  given  to  the  jury  upon  that  sub- 
ject. 

(No.  16378  —  Decided  April  6,  1920.) 

Certified  by  the  Court  of  Appeals  of  Cuyahoga 
county. 

On  the  22d  day  of  September,  1914,  the  de- 
fendant in  error,  Michael  Hart,  while  an  employe 
of  one  Fred  Preston,  and  while  riding  in  an  auto- 
mobile truck  owned  and  driven  by  Preston,  over 
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a  highway  crossing  of  the  railroad  of  the  Penn- 
sylvania G^mpany,  was  struck  by  a  locomotive 
train  of  plaintiff  in  error  and  injured.  Suit  was 
filed  in  the  municipal  court  of  the  city  of  Cleve- 
land and  judgment  recovered,  which  judgment  was 
affirmed  by  the  court  of  appeals.  The  cause  is 
here  upon  certification  of  the  record. 

Messrs.  Squire,  Sanders  &  Dempsey  and  Mr. 
Ellis  R.  Diehm,  for  plaintiff  in  error. 

Messrs.  Gaughan  &  Collins,  for  defendant  in 
error. 

Robinson,  J.  While  there  are  numerous  as- 
signments of  error  urged  by  plaintiff  in  error,  in 
view  of  the  conclusion  the  court  has  reached  but 
one  of  them  will  be  considered. 

The  fifth  allegation  of  negligence  of  the  fifth 
amended  statement  of  claim  reads  as  follows: 
"That  the  defendant  company  did  not  stop  its  said 
train  in  time  to  avoid  hitting  said  automobile  truck 
when  the  crew  in  charge  of  said  train  saw  the  auto- 
mobile truck  on  said  railroad  crossing  in  a  helpless 
and  dangerous  position,  in  time  to  stop  said  train 
and  avoid  collision,  and  that  said  defendant  had 
plenty  of  opportunity  to  have  stopped  said  train 
or  to  have  slowed  down  said  train  to  avoid  hitting 
said  automobile  truck,  but  failed  and  neglected  to 
do  so."  This  attempts  to  and  does  charge  negli- 
gence on  the  part  of  the  plaintiff  in  error  squarely 
within  the  rule  of  the  doctrine  of  "last  clear 
chance." 
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The  evidence  disclosed  that  the  defendant  in 
error  was  an  employe  of  the  owner  and  driver  of 
the  truck;  that  as  the  truck  approached  the  railroad 
crossing  he  attempted  to  look  to  the  right,  from 
which  direction  the  train  was  approaching,  but  the 
driver  of  the  truck  was  in  his  line  of  vision  and  he 
could  not  see  over  nor  around  him,  and  did  not 
see,  hear  or  know  a  train  was  approaching,  but  did 
observe  the  owner  and  driver  of  the  truck  to  be 
looking  to  the  right;  that  he  thereupon  looked  to 
the  left  and  saw  no  train  approaching;  that  the 
driver  of  the  truck  could  see  in  the  direction  of 
the  approaching  train  a  long  distance  and  had  he 
looked  could  have  seen  the  train  in  time  either  to 
have  stopped  the  truck  or  increased  its  speed  and 
cleared  the  tracks,  and  thus  have  avoided  a  colli- 
sion; that  the  fireman  of  the  approaching  train  saw 
the  truck  approaching  the  crossing  when  the  train 
was  three-quarters  of  a  mile  away  from  the  cross- 
ing, and  had  the  truck  in  mind  and  view  practically 
all  the  time  until  the  accident  occurred;  and  that  at 
all  times  prior  to  the  actual  collision  the  defendant 
in  error  could  have  saved  himself  had  he  known 
there  was  an  approaching  train. 

Giving  the  defendant  in  error  the  most  favor- 
able interpretation  of  the  evidence,  the  injury  was 
due  to  the  concurrent  negligence  of  the  driver  of 
the  truck  and  the  railroad  company.  The  negli- 
gence of  the  driver  of  the  truck  could  not  be  im- 
puted to  the  defendant  in  error,  the  employe  of  the 
driver.  But  this  still  does  not  make  a  case  com- 
ing within  the  doctrine  of  the  "last  clear  chance," 
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for  the  reason  that  should  the  jury  find  from  the 
evidence  that  the  defendant  in  error  exercised  the 
care  which  an  ordinarily  prudent  man  would  exer- 
cise under  the  circumstances,  and  in  the  exercise  of 
such  care  was  entitled  to  rely  upon  the  driver  of 
the  truck  exercising  such  care  as  an  ordinarily 
prudent  man  would  exercise  for  his  own  safety  and 
the  safety  of  his  truck  and  employe,  and  likewise 
entitled  to  rely  upon  the  driver  of  the  truck  seeing 
the  approaching  train  and  either  stopping  his  truck 
or  accelerating  its  speed  so  as  to  avoid  a  collision, 
then  the  defendant  in  error  was  guilty  of  no  negli- 
gence. 

If,  on  the  other  hand,  the  jury  should  find  that 
defendant  in  error  in  relying  upon  the  driver  of 
the  truck  to  look  to  the  right  for  approaching 
trains,  and  in  relying  upon  the  driver  of  the  truck 
to  either  stop  the  truck  or  increase  its  speed  so  as 
to  avoid  a  collision,  did  not  exercise  the  care  which 
an  ordinarily  prudent  man  would  exercise  for  his 
own  safety  under  the  circumstances,  then  he  was 
guilty  of  contributory  negligence  and  the  negli- 
gence was  concurrent  with  the  negligence  of  the 
plaintiff  in  error  company. 

In  neither  event  would  the  doctrine  of  "last  clear 
chance"  apply. 

The  doctrine  of  "last  clear  chance"  is  not  an  ex- 
tension of  the  doctrine  of  comparative  negligence 
as  applicable  to  master  and  servant  to  other  than 
master  and  servant.  Nor  is  it  available  for  the 
purpose  of  excusing  contributory  negligence  con- 
tinuing up  to  and  at  the  time  of  the  accident. 
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For  the  defendant  in  error  to  have  brought  him- 
self within  the  rule  and  to  have  entitled  himself 
to  a  charge  of  the  court  upon  the  subject,  the  evi- 
dence must  have  tended  to  show  that,  while  his 
negligence  may  have  contributed  toward  getting 
him  in  the  position  of  danger,  all  negligence  on 
his  part  had  ceased  for  a  sufficient  time  prior  to 
the  accident  to  have  enabled  the  plaintiff  in  error, 
after  it  knew  of  his  situation  of  peril,  to  have 
avoided  the  accident. 

The  trial  court  seems  to  have  taken  this  view, 
and,  therefore,  in  his  charge  to  the  jury,  withdrew 
from  the  consideration  of  the  jury  the  fifth  allega- 
tion of  negligence  in  the  fifth  amended  statement 
of  claim,  in  the  following  language:  "You  will 
observe  when  you  have  the  pleadings  with  you  that 
No.  5  is  marked  out  —  beginning  with  'No.  5',  and 
ending  with  the  words,  'so  to  do.'  There  was  no 
proof  offered  by  the  plaintiff  in  support  of  that 
allegation,  and  for  that  reason  the  Court  removes 
it  from  your  consideration.  But  with  the  excep- 
tion of  that  that  is  marked  out,  you  will  consider 
those  specific  grounds  or  claims  of  negligence  on 
the  part  of  the  defendant  Company."  But  prior 
to  the  giving  of  the  general  charge  and  prior  to 
the  argument,  the  court  had  given  at  the  request 
of  the  defendant  in  error  the  following: 

''No.  3.  The  plaintiff  may  recover,  even  if  you 
find  him  guilty  of 'negligence  and  said  negligence 
exposed  him  to  risk  of  injuries  of  which  he  com- 
plains, if  the  defendant  after  it  became  aware  of 
the  plaintiff's  danger  fails  to  use  ordinary  care  to 
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avoid  injuring  him  and  plaintiff  was  thereby  in- 
jured. 

"No.  4.  If  you  find  that  the  plaintiff  was  neg-" 
ligent  only  in  getting  onto  the  place  and  posi- 
tion wherein  he  was  struck,  and  that  this  negli- 
gence on  his  part  did  not  proximately  or  directly 
cause  or  contribute  to  cause  the  accident,  and  you 
find  the  engineer  or  person  in  charge  of  the  train, 
by  the  use  of  ordinary  care  could  have  avoided  the 
accident  and  did  not,  then  the  negligence  of  the 
defendant  Railroad  Company  is  the  proximate 
cause  of  the  injury,  and  the  plaintiff  should' re- 
cover. 

"No.  5.  It  is  not  necessary  that  the  defendant 
should  actually  know  of  the  danger  to  which  plain- 
tiff is  exposed;  it  is  enough  if  having  sufficient 
notice  to  put  a  prudent  man  on  the  alert,  he  does 
not  take  such  precautions  as  a  prudent  man  would 
take  under  similar  notices." 

The  fifth  allegation  of  negligence  of  the  fifth 
amended  statement  of  claim  marked  "omit"  was 
sent  to  the  jury  with  a  parenthesis  character  drawn 
in  pencil  at  its  left  and  an  oblique  pencil  mark  at 
either  end. 

It  will  be  observed  that  nowhere,  either  in  the 
fifth  amended  statement  of  claim,  or  in  the  charge 
given  before  argument,  or  in  the  general  charge, 
was  there  anything  which  would  identify  the  re- 
quested charges  3,  4  and  5  with  allegation  of  negli- 
gence "No.  5"  of  the  fifth  amended  statement  of 
claim,  or  that  would  apprise  the  jury  of  the  fact 
that  they  were  not  to  consider  charges  Numbers  3, 
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4  and  5.  While  to  a  skilled  lawyer  the  withdrawal 
from  the  consideration  of  the  jury  of  allegation 
•of  negligence  No.  5  would  indicate  that  charges  3, 
4  and  5  were  also  withdrawn,  we  are  unable  to  see 
how  to  the  mind  of  a  layman  unfamiliar  with  the 
law  of  negligence  the  relation  of  the  one  to  the 
other  would  be  apparent.  The  jury  might  well  have 
interpreted  the  charge  given  before  argument  as 
authorizing  them  to  find  for  the  defendant  in  error 
irrespective  of  any  contributory  negligence  on  his 
part. 

For  this  reason  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  accord- 
ing to  law. 

Judgment  reversed. 

Jones,  Matthias,  Johnson  and  Merrell,  JJ., 
concur. 
Wanamaker,  J.,  dissents. 
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The  State,  ex  rel.  Bryson,  v.  Smith,  Secretary 
OF  State. 

CMl  service  —  Classified  and  unclassified  service  —  Section  486-8, 
General  Code  —  Cashier  in  state  automobile  department  — 
Competitive  examination  for  merit  and  fitness  —  Facts  war- 
ranting exemption—- Section  jo.  Article  XV,  Constitution^  1912. 

(No.  16454— Decided  April  20,  1920.) 

In  Mandamus. 

The  facts  are  stated  in  the  opinion. 

Mr.  Timothy  S.  Hogan  and  Mr.  John  S.  Hogan, 
for  relator. 

Mr.  John  G.  Price,  attorney  general,  and  Mr.  B. 
W.  Gearheart,  for  defendant. 

By  the  Court.  The  relator  prays  for  a  writ 
of  mandamus  to  compel  the  defendant  Secretary 
of  State  to  appoint  to  the  position  of  cashier  in 
the  automobile  department  in  the  office  of  Secre- 
tary of  State  one  of  three  candidates  certified  to 
him  by  the  Civil  Service  Commission  of  the  state. 

In  his  petition  the  relator  says  that  he  is  an 
elector,  citizen  and  taxpayer  of  the  state;  that  on 
the  1st  day  of  April,  1919,  the  position  referred 
to  became  vacant  by  reason  of  the  refusal  of  the 
Secretary  of  State  to  exercise  his  specific  exemp- 
tion of  said  position  from  the  classified  service 
under  Section  486-8,  General  Code;  that  pursuant 
to  Section  486-10,  General  Code,  the  Civil  Service 
Commission  held  an  examination  on  the  18th  of 
June,  1919,  to  determine  the  merit  and  fitness  of 
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candidates  for  appointment  to  said  office;  that  pur- 
suant to  Section  486-13,  General  Code,  the  Com- 
mission on  the  8th  of  July,  1919,  certified  to  the  de- 
fendant Secretary  of  State  the  names  of  three 
candidates  standing  highest  on  the  eligible  list  for 
the  class  to  which  said  position  belongs;  and  that 
it  thereby  became  the  duty  of  the  Secretary  in 
fifteen  days  from  said  certification  to  make  an  ap- 
,  pointment  to  the  position  and  report  such  appoint- 
ment to  the  Commission. 

The  relator  further  says  that  the  Secretary  re- 
fused and  still  refuses  to  appoint  any  one  of  the 
three  candidates  so  certified,  as  required  by  law, 
but  on  the  contrary  has  appointed  to  said  position 
one  Gauss,  whose  name  was  not  certified  to  the 
Secretary  of  State  as  eligible  to  appointment  to 
said  position,  contrary  to  Section  486-13,  General 
Code. 

The  relator  further  says  that  the  defendant  Sec- 
retary of  State  refuses  to  appoint  any  one  of  the 
three  candidates  certified,  solely  and  only  because 
he  contends  that  said  position  is  not  governed  by 
the  civil  service  laws  of  the  state  of  Ohio. 

In  his  answer  the  defendant  admits  that  on  April 
1,  1919,  the  position  referred  to  became  vacant; 
that  the  Civil  Service  Commission  held  the  exam- 
inations for  the  pretended  purpose  of  determining 
the  merit  and  fitness  of  candidates  for  the  office 
described  in  the  petition;  that  on  the  8th  day  of 
July,  1919,  it  certified  to  him  the  names  of  three 
candidates  standing  highest  on  the  eligible  list  for 
the  class  to  which  it  insisted  said  position  belonged; 
and  that  he  refused  and  still  refuses  to  appoint  any 
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of  the  three  persons  so  certified,  and  has  appointed 
said  Gauss  whose  name  was  not  certified  to  him 
by  the  Commission. 

For  his  second  defense  the  defendant  avers  that 
the  person  holding  the  position  of  cashier  of  the 
automobile  department  in  the  office  of  Secretary 
of  State,  in  order  to  properly  perform  his  duties, 
tnust  have  the  combination  of  the  safe  in  said  office, 
access  to  the  contents  of  the  same,  check  the  sums 
taken  in  for  the  sale  of  license  tags  at  the  window 
in  the  office  and  by  automobile  clubs  throughout  the 
state,  draw  checks  on  said  clubs,  keep  a  record  of 
the  business  they  do,  make  daily  reports  to  the  State 
Treasurer  of  receipts,  keep  a  record  of  dishonored 
checks,  keep  a  cash  book  and  record  of  sales  in  said 
department  and  all  revenue  received  thereby,  com- 
pile reports  showing  the  number  of  licenses  dis- 
posed of  and  the  remittances  received,  sign  the 
name  of  the  Secretary  of  State  to  indorsements  on 
checks,  draw  checks  and  sign  the  name  of  said 
officer  thereto  where  the  deposit  is  made  in  his 
name,  and  have  general  charge  and  supervision  of 
the  financial  transactions  in  said  office;  that  the 
amount  received  in  said  department  over  which 
said  officer  has  supervision  and  control  and  to 
which  he  has  access  is  very  large,  amounting  for 
the  year  1919  to  about  three  million  dollars;  and 
that  receipts  of  said  office  are  as  much  as  $100,000 
in  one  day  and  frequently  in  one  day  payments  in 
currency  alone  amount  to  $30,000. 

The  defendant  avers  that  he  has  declined  to  ap- 
point to  said  office  a  person  certified  by  the  Com- 
mission, because  he  is  informed  and  believes  that 
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it  is  not  practicable  to  determine  the  merit  and  fit- 
ness of  applicants  for  such  position  by  competitive 
examination,  and  because  he  is  personally  respon- 
sible for  the  acts  and  conduct  of  the  person  so  ap- 
pointed, in  the  performance  of  the  duties  aforesaid. 

The  case  was  argued  and  submitted  here  on  de- 
murrer filed  by  the  relator  to  the  answer. 

Section  10,  Article  XV  of  the  Constitution 
adopted  September  3,  1912,  is  as  follows:  "Ap- 
pointments and  promotions  in  the  civil  service  of 
the  state,  the  several  counties  and  cities,  shall  be 
made  according  to  merit  and  fitness,  to  be  ascer- 
tained, as  far  as  practicable,  by  competitive  exam- 
inations. Laws  shall  be  passed  providing  for  the 
enforcement  of  this  provision." 

This  provision  came  into  the  constitution  as  an 
expression  of  a  deep  conviction  in  the  public  mind 
that  the  civil  service  of  the  state  should,  as  far  as 
possible,  be  removed  from  influences  which  under- 
mine efficiency,  whether  such  influences  are  par- 
tisan or  otherwise*  The  general  assembly  and  the 
courts  have  no  more  imperative  duty  than  to  pro- 
vide for  and  enforce  compliance  with  the  letter  and 
spirit  of  this  constitutional  mandate. 

It  will  be  observed  that  there  is  contained  in  the 
section  of  the  constitution  quoted  recognition  of 
a  fact  which  is  within  the  knowledge  of  everyone, 
namely,  that  it  is  not  in  all  instances  practicable 
to  ascertain  merit  and  fitness  by  competitive  exam- 
inations, and  the  statute  passed  by  the  general  as- 
sembly in  obedience  to  the  mandate  of  this  pro- 
vision makes  the  same  recognition. 
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Section  486-8,  General  Code,  divides  the  subject 
into  unclassified  and  classified  service.  Applicants 
for  positions  in  the  former  are  exempt  from  the 
examinations.  Subdivision  9  of  that  section  in- 
cludes among  the  unclassified  positions  "the  depu- 
ties of  elective  or  principal  executive  officers  au- 
thorized by  law  to  act  for  and  in  the  place  of  their 
principals  and  holding  a  fiduciary  relation  to  such 
principals." 

The  duties  of  the  cashier  of  the  automobile  de- 
partment are  not  defined  by  the  statute.  The  po- 
sition is  not  classified  as  that  of  a  deputy  or  other- 
wise. 

Subdivision  12  of  Section  486-8  provides:  "The 
competitive  class  shall  include  all  positions  and  em- 
ployments now  existing  or  hereafter  created  in  the 
state  *  *  *  for  which  it  is  practicable  to  de- 
termine the  merit  and  fitness  of  applicants  by  com- 
petitive examinations." 

In  considering  the  demurrer  in  this  case  all  of 
the  material  allegations  of  the  answer  must  be 
taken  as  true.  And  while  the  occupant  of  the 
position  here  in  question  is  not  designated  as  a 
deputy  by  statute,  still  there  is  no  doubt  of  his 
authority  to  perform  the  duties  which  are  described 
in  the  answer.  A  reading  of  that  description  shows 
that  the  occupant  of  the  position  not  only  performs 
duties  which  demand  that  he  shall  be  of  strict  in- 
tegrity and  high  moral  character  but  that  he  neces- 
sarily sustains  an  intimate  fiduciary  relation  to  the 
Secretary. 

The  relator  insists  that  as  the  statute  has  not 
specifically  exempted  this  position  it  must  be  pre- 
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sumed  that  it  was  not  intended  to  be  exempt;  that 
the  Commission  must  inquire  into  moral  fitness, 
and  that  the  exercise  of  the  discretion  vested  in  it 
by  the  law  will  not  be  controlled  by  the  court,  except 
where  the  discretion  has  been  abused.  And  it  must 
be  said  that  where  authority  has  been  conferred 
upon  an  official  or  board  to  perform  designated 
public  duties,  which  require  the  exercise  of  discre- 
tion to  effectuate  the  law  and  secure  the  most  bene- 
ficial results  that  may  be  practicable,  it  is  of  high 
importance  that  the  courts  shall  not  interfere  with 
that  discretion  except  in  the  circumstances  stated. 

But  the  question  presented  by  this  demurrer  is 
whether  the  allegations  of  the  answer  do  not  show 
this  position  to  be  one  as  to  which  it  is  not  prac- 
ticable to  determine  the  merit  and  fitness  of  appli- 
cants by  competitive  examination  within  the  mean- 
ing of  the  constitution  and  the  provisions  of  the 
statute  passed  thereunder  which  we  have  quoted; 
and,  therefore,  whether  it  must  be  said  as  a  legal 
conclusion  that  it  is  not  such  a  position  as  the  con- 
stitution and  statute  passed  thereunder  require 
shall  be  filled  in  the  manner  stated. 

It  is  not  easy  to  understand  how  merit  and  fit- 
ness of  the  occupant  of  this  position  can  be  de- 
termined by  competitive  examination,  because  by 
far  the  largest  and  most  important  element  of  such 
fitness  is  that  of  integrity  and  character.  That 
is  not  a  thing  to  be  discovered  by  competitive  exam- 
ination. It  does  not  proclaim  ftself .  It  is  a  fitness 
that  is  "ascertained**  by  close  and  intimate  knowl- 
edge of  the  applicant  and  opportunity  for  observa- 
tion of  him. 
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When  an  appointment  is  to  be  made  to  such  a 
position  the  appointing  officer  when  quickened  by 
a  sense  of  personal  responsibility  is  more  apt  to 
exercise  great  care  and  that  mental  and  moral 
scrutiny  and  insight  which  we  all  know  and  feel 
but  which  we  cannot  define. 

The  fact  that  an  occupant  of  a  position  in  the 
public  service  is  required  to  handle  money,  even 
though  in  large  amounts,  is  of  course  not  in  itself 
sufficient  to  mark  the  place  as  one  for  which  it  is 
not  practicable  to  determine  the  merit  and  fitness 
of  applicants  by  competitive  examination  within  the 
meaning  of  the  constitution;  nor  to  stamp  it  as  a 
position  not  to  be  filled  under  the  direction  and 
within  the  rules  fixed  by  the  civil  service  com- 
mission, which  is  the  administrative  arm  necessary 
to  give  effect  to  the  constitutional  mandate  and 
the  statute  passed  thereunder.  But  the  occupant  of 
this  position  is  one  who,  although  not  actually 
termed  a  deputy  by  the  statute,  yet  is  shown  by  the 
allegations  of  this  answer  to  be  one  who  holds 
a  fiduciary  relation  to  his  principal ;  and  the  legis- 
lature by  the  passage  of  Section  486-8,  which  ex- 
empted such  applicants  from  examinations,  was 
merely  giving  effect  to  the  letter  and  spirit  of  the 
constitutional  provision  which  is  here  involved. 
The  name  is  not  of  the  essence  of  the  place. 

Some  of  the  elements  which  are  conceded  to  be 
essential  to  the  occupant  of  this  position,  such  as 
experience,  knowledge,  or  technical  equipment,  can 
of  course  be  determined  by  competitive  examina- 
tion, but  the  confidential  and  fiduciary  relation  is 
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paramount.  This  paramount  condition,  as  pointed 
out,  cannot  be  determined  by  examination,  but  must 
be  determined  by  the  personal  knowledge  or  the 
personal  confidence  of  the  appointing  officer  in  the 
vigilance  and  faithfulness  of  the  deputy  or  the  one 
occupying  the  fiduciary  relation.  This  is  obviously 
the  thing  the  legislature  had  in  mind.  And  just  as 
the  qualities  mentioned  cannot  be  ascertained  and 
determined  by  competitive  examination,  so  the 
question  of  the  nature  of  the  position,  when  a  suf- 
ficient showing  has  been  made  concerning  these 
essential  elements,  the  question  whether  it  is  such 
position  as  contemplated  by  the  constitution  and  the 
legislation  enacted  pursuant  thereto,  in  regard  to 
the  impracticability  of  ascertaining  merit  and  fit- 
ness by  competitive  examination,  becomes  neces- 
sarily a  judicial  one. 

We  think  the  position  is  one  of  those  con- 
templated by  the  constitution  as  to  which  it  is  not 
practicable  to  ascertain  the  merit  and  fitness  of  ap- 
plicants by  competitive  examination. 

The  demurrer  to  the  answer  will  be  overruled 
and  the  writ  denied. 

Writ  denied, 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker  and  Robinson,  JJ.,  concur. 

Merrell,  J.,  concurring.  I  concur  in  the  judg- 
ment on  the  sole  ground  that  the  opposite  conclusion 
would  obligate  the  Secretary  of  State  personally  for 
the, neglect  or  dishonesty  of  the  cashier,  with  no 
power  on  the  part  of  the  appointing  officer  to  sat- 
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isfy  himself  of  the  integrity  and  reliability  of  the 
appointee,  or  in  otherwise  to  protect  himself. 

The  legislature  by  failing  to  require  of  the  ap- 
pointee an  adequate  bond,  or  any  bond,  has  made 
the  position  of  cashier,  under  existing  laws,  one 
for  appointment,  to  which  it  is  not  practicable  to 
determine  by  competitive  examination  the  merit 
and  fitness  of  the  applicant. 


The  State,  ex  rel.  Voight,  Jr.,    v.    Lueders, 
Probate  Judge. 

Probate  court  ^  Jurisdiction  —  Sale  of  realty  to  pay  debts  —  Dw- 
tribution  of  proceeds  —  Section  10/83,  General  Code  —  Personal 
judgment  against  legatee  —  Writ  of  prohibition  —  Issuance  of 
execution  —  Remedy  of  aggrieved  party. 

1.  In  proceedings  to  sell  the  real  estate  of  a  decedent  to  pay  debts, 

the  jurisdiction  of  the  probate  court  is  limited  by  statute, 
Section  10783,  General  Code,  and  it  is  not  authorized,  on  dis- 
tribution of  the  proceeds  in  such  proceeding,  to  render  a  per- 
sonal judgment  against  a  legatee  of  the  estate,  who  has  been 
made  a  party  thereto. 

2.  The  writ  of  prohibition  does  not  lie  to  prevent  the  ministerial 

act  of  a  probate  judge,  acting  as  clerk  ex  officio,  issuing  an 
execution  upon  a  judgment  in  his  court,  since  such  act  does 
not  involve  judicial  nor  quasi-iudicisA  functions. 

3.  When  an  execution  issued  against  a  party  is  not  warranted  by  a 

judgment  of  the  probate  court,  ample  remedy  is  supplied  the 
aggrieved  party  by  application  to  the  court  to  set  aside  Uie 
writ,  or  by  proceedings  in  injunction. 

(No.  16516  — Decided  April  20,  mO.) 

In  Prohibition. 

One  Lewis  Voight,  Sr.,  among  other  bequests 
and  devises,  bequeathed  to  his  son  Lewis  Voight, 
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Jr.,  fifty  shares  of  the  capital  stock  of  the  United 
States  Wall  Paper  Company,  but  provided  in  his 
will  that  any  amount  paid,  loaned  or  advanced  by 
him  or  his  estate  to  his  son  Lewis  Voight,  Jr.,  after 
September  1,  1907,  should  be  charged  against  his 
son  Lewis  and  be  a  lien  and  charge  against  the 
interest  or  share  bequeathed  and  devised  to  him  by 
said  last  will  and  testament. 

In  order  to  effect  a  settlement  of  the  estate  of 
Lewis  Voight,  Sr.,  two  proceedings  were  had  in  the 
probate  court  of  Hamilton  county,  Ohio,  one  being 
No.  71037,  in  which  the  settlement  and  final  dis- 
tribution of  the  estate  was  sought,  the  other  being 
No.  8240,  seeking,  by  petition,  to  sell  the  real  estate 
of  the  decedent  to  pay  debts.  In  both  of  these  cases 
proceedings  were  had  on  the  initiative  of  the  execu- 
trix of  the  estate,  and,  in  both,  entries  were  made, 
as  hereafter  appear. 

In  Case  No.  8240,  having  in  view  the  provisions 
of  the  will  creating  a  charge  upon  the  interest  de- 
vised to  Lewis  Voight,  Jr.,  the  probate  court,  in 
its  distribution  of  the  net  proceeds  resulting  from 
the  sale  of  the  property,  found  that  Lewis  Voight, 
Jr.,  under  the  terms  of  the  will,  was  entitled  to  re- 
ceive one-sixth  of  the  net  proceeds  of  the  sale, 
amounting  to  $2,220.06,  which  the  court  found  was 
subject  to  a  charge  in  favor  of  the  estate.  There- 
upon the  court  entered  the  following  finding  and 
judgment : 

"The  court  finds  that  said  Lewis  Voight,  Jr., 
was,  at  the  death  of  said  Lewis  Voight,  Sr.,  to-wit, 
on  October  6,  1912,  indebted  to  him  in  the  sum  of 
five  thousand  one  hundred  and  sixty-three  dollars 
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and  fifty"  cents  ($5163.50)  for  money  paid,  loaned 
and  advanced  by  the  said  Lewis  Voight,  Sr.,  to 
the  said  Lewis  Voight,  Jr.,  after  September  1, 1907, 
for  which  sum  with  interest  from  October  6,  1912, 
the  said  Susanna  M.  Voight,  as  executrix  of  the 
said  estate,  is  entitled  to  set  off  the  same  as  against 
the  legacies  and  devises  made  to  the  said  Lewis 
Voight,  Jr.,  by  the  will  of  said  Lewis  Voight,  Sr., 
and  that  said  executrix  holds  the  first  and  best  lien 
thereon." 

And  in  this  order  of  distribution  the  court 
ordered  the  net  proceeds  due  Lewis  Voight,  Jr., 
amounting  to  $2,220.05,  to  be  paid  over  to  the 
executrix  of  the  estate.  The  foregoing  entry  was 
made  by  the  probate  court  on  March  31,  1915. 

In  the  administration  proceedings  theretofore 
pending  in  the  probate  court,  on  April  15,  1915, 
upon  an  application  of  the  executrix  for  an  order 
to  distribute  certain  stocks,  the  probate  court,  find- 
ing that  Lewis  Voight,  Jr.,  had  been  devised  fifty 
shares  of  the  capital  stock  of  the  United  States 
Wall  Paper  Company  subject  to  a  charge  in  favor 
of  the  estate  under  the  terms  of  the  will,  again 
found  that  the  sum  of  $5,163.50,  with  interest,  was 
due  the  estate  from  Lewis  Voight,  Jr.,  for  moneys 
paid,  loaned  and  advanced  after  September  1,  1907, 
and  ordered  the  executrix  to  retain  the  fifty  shares 
devised  to  Lewis  Voight,  Jr.,  as  part  of  the  assets 
of  the  estate,  and  that  she  cause  said  fifty  shares  to 
be  transferred  and  assigned  to  herself  as  execu- 
trix. 

In  his  petition  for  a  writ  of  prohibition  the  re- 
lator alleges  that  on  December  29,  1919,  he  re- 
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ceived  by  transfer  from  his  son,  Lewis  Voight,  III, 
ten  shares  of  the  capital  stock  of  the  United  States 
Wall  Paper  Company,  and  that  the  stock  certificate 
therefor  was  issued  by  the  said  corporation  on 
December  31,  1919,  but  delivery  thereof  withheld 
from  the  relator ;  that  upon  an  execution  issued  by 
the  respondent,  as  judge  of  said  probate  court,  the 
sheriff  of  Hamilton  county  was  proceeding  to  ad- 
vertise and  sell  said  stock  at  sheriffs  sale  on  the 
judgment  of  the  probate  court  entered  on  April 
15,  1915,  and  that  the  sheriff  will  sell  said  stock 
unless  restrained,  and  unless  relief  is  granted  by 
this  court.  The  relator  therefore  asks  for  a  writ 
of  prohibition,  prohibiting  the  judge  of  the  probate 
court  from  enforcing  said  execution. 

In  his  answer  the  respondent  relies  upon  the 
judgment  obtained  and  entered  on  March  31,  1915, 
in  cause  No.  8240,  which  is  alleged  to  be  in  full 
force  and  effect,  no  error  or  appeal  having  been 
prosecuted  therefrom,  and  the  respondent  alleges 
that  execution  upon  said  judgment  was  issued  by 
him  in  his  capacity  as  ex  officio  clerk  of  the  probate 
court,  and  he  therefore  asks  that  the  writ  of  pro- 
hibition be  denied. 

Mr.  George  S.  Hawke  and  Mr,  Henry  L.  Rockel, 
for  relator. 
Mr.  Herman  P.  Goebel,  for  respondent. 

Jones,  J.  The  crux  of  this  case  lies  in  the  at- 
tempt to  subject  the  ten  shares  of  the  capital  stock 
of  the  United  States  Wall  Paper  Company,  by  exe- 
cution, to  a  personal  judgment  alleged  to  have  been 
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obtained  against  Lewis  Voight,  Jr.,  in  the  proceed- 
ing to  sell  the  real  estate  of  the  decedent  to  pay 
debts.  These  ten  shares  of  capital  stock  were  not 
acquired  by  the  devisee  under  the  terms  of  the 
will,  but  were  acquired  from  his  son  Lewis  Voight, 
III,  on  December  29,  1919,  a  period  long  postdating 
the  judgments  of  the  probate  court  in  its  proceed- 
ings of  1915. 

The  sole  jurisdiction  of  the  probate  court  was 
to  ascertain,  for  the  purpose  of  distribution,  the 
amount  of  money  paid,  loaned  or  advanced  by 
Lewis  Voight,  Sr.,  to  Lewis  Voight,  Jr.,  after 
September  1,  1907,  and  to  charge  the  interest  de- 
rived from  the  estate  by  Lewis  Voight,  Jr.,  with 
said  sum.  The  extent  of  its  jurisdiction  in  case 
8240,  wherein  the  execution  was  issued,  was  to 
determine  the  equities  pf  the  parties,  determine 
priorities,  and  order  distribution.  (Section  10783, 
General  Code;  First  National  Bank  of  Cadis  v. 
Beehe,  62  Ohio  St.,  41.)  However,  from  an  in- 
spection of  the  two  entries  made  by  the  probate 
court  nothing  further  was  attempted,  and  in  neither 
case  was  there  a  personal  judgment  rendered 
against  Lewis  Voight,  Jr.,  in  favor  of  the  estate. 
In  both  cases  a  finding  of  the  amount  due  the  estate 
was  made  to  recompense  the  estate  for  the  amount 
loaned.  In  .the  real  estate  sale  case,  recoupment 
was  sought  from  the  proceeds  of  sale;  and  in  the 
administration  case,   from  the  stock  bequeathed. 

It  is  perfectly  clear  that  the  judgment  of  the 
probate  court  cannot  be  used  as  a  predicate  for  the 
issuance  of  an  execution  against  the  ten  shares  of 
stock  newly  acquired  by  Lewis  Voight,  Jr.,  by 
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transfer  from  his  son.  However,  the  relator  is  not 
entitled  to  the  extraordinary  writ  of  prohibition, 
since  an  arpple  remedy  is  vouchsafed  him  by  the 
regular  process  of  law.  In  our  view  this  case 
simply  presents  the  question  of  the  threatened  exe- 
cution of  process  upon  an  alleged  personal  judg- 
ment, which  neither  exists  nor  is  warranted  by 
statute.  While  injunction  may  not  be  available  to 
restrain  the  enforcement  of  an  unsatisfied  valid 
judgment  of  a  court,  having  jurisdiction  over  the 
person  and  subject-matter  of  suit,  relief  may  be  had 
when  the  process  to  be  executed  is  not  warranted 
by  the  judgment  rendered.  But  in  such  cases  it 
has  been  held  that  the  most  af^propriate  remedy  is 
by  an  application  to  the  court  from  which  the  exe- 
cution issues  to  set  it  aside  (Miller  et  aL  v.  Longacre 
et  al.,  26  Ohio  St.,  291)  >  or  by  proceedings  in  in- 
junction, where  equity  requires  its  intervention.' 

The  issuance  and  placing  of  the  execution  in  the 
hands  of  the  sheriff  for  service  was  an  act  of 
William  H.  Lueders,  not  as  judge,  but  as  ex  officio 
clerk  of  the  probate  court.  It  was  not  an  act  em- 
bracing any  judicial  function,  neither  did  it  affect 
juridically  the  jurisdiction  of  the  court.  The  judge 
issuing  this  execution  was  exercising  neither  ju- 
dicial nor  gMflWi- judicial  power.  {State,  ex  rel,  v. 
ClenDening  et  aL,  93  Ohio  St.,  264.)  His  act  was 
purely  clerical  and  ministerial.  The  governing 
principle  is  stated  in  22  Ruling  Case  Law,  page  15: 
"Except  in  those  cases  where  some  valid  consti- 
tutional or  statutory  enactment  declares  directly 
to  the  contrary,  it  must  appear  that  the  act  in 
question  is  not  ministerial  in  character.    If  it  is 
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ministerial,  the  writ  cannot  be  sustained,  though 
the  person  or  tribunal  against  which  it  is  sought  is 
a  judge  or  court  authorized  in  proper  cases  to  dis- 
charge judicial  functions." 

It  follows,  therefore,  since  other  ample  and  ade- 
quate remedy  is  supplied  the  relator,  and  because 
the  act  sought  to  be  prohibited  is  purely  ministerial, 
that  the  relator,  for  either  reason  should  be  denied 
the  writ  of  prohibition. 

Writ  denied. 

Matthias,  Johnson,  Wanamaker,  Robinson 
and  Merrell,  JJ.,  concur. 


The  Rudolph  Savings  Bank  Co.  z/.  The  Anchor 
Oil  &  Gas  Co.,  etc.,  et  al. 

Negotiable  instruments  —  Accommodation  endorsement  —  Notice  to 
transferee  —  Partnership  note  endorsed  by  payee  bank's  cashier 
-^And  forwarded  to  correspondent  bank  for  discount  —  Secre- 
tary of  partnership  and  bank  cashier  same  person  —  Payee  bank 
not  liable  to  discounting  bank,  when, 

A  past  due  note,  executed  by  The  Anchor  Oil  &  Gas  Company,  by 
Harding,  Sec'y>  and  endorsed  in  the  name  of  the  payee,  The 
First  National  Bank,  by  Harding,  Cashier,  was  discounted  by 
The  Rudolph  Savings  Bank  Company  in  response  to  a  letter 
signed  by  Harding,  individually,  in  which  letter  Harding 
stated  that  he  was  a  member  of  the  Anchor  Company,  a  part- 
nership, the  maker  of  the  note,  and  that  to  carry  the  note  in 
the  bank  of  which  he  was  cashier  would  be  to  "overloan  some 
[of]  the  interested  parties." 

The  note  was  never  entered  or  carried  upon  the  books  of  the  First 
National  Bank  as  the  property  of  that  bank,  and  the  proceeds 
of  the  discount  of  the  note  by  the  Rudolph  Bank  were  paid 
to  the  maker,  the  Anchor  Company: 
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Held,  That  the  First  National  Bank  is  not  liable  on  its  endorse- 
ment at  the  suit  of  the  Rudolph  Bank,  the  latter  being  charged 
with  notice  that  the  endorsement  of  the  note  in  the  name  of 
the  First  National  Bank  was  for  the  accommpdation  of  the 
maker,  and  unauthorized. 

(No.  16356  — Decided  May  11,  1920.) 

Error  to  the  Court  of  Appeals  of  Wood  county. 

The  plaintiff  in  error  is  the  holder  of  a  promis- 
sory note  for  $4,750,  dated  March  10,  1915,  drawn 
by  the  "Anchor  Oil  &  Gas  Co.,  by  B.  C.  Harding, 
Sec'y,"  payable  30  days  after  date  to  "The  First 
National  Bank  of  Bowling  Green,  by  B.  C.  Hard- 
ing, Cashier."  The  same  B.  C.  Harding  was  a 
partner  in  and  secretary  of  the  Anchor  Company 
and  also  the  cashier  of  the  First  National  Bank. 

When  the  note  was  transferred  for  the  first  time 
it  was  eleven  months  overdue,  the  transferee,  the 
Rudolph  Bank,  paying  value  for  it  in  pursuance  of 
the  following  written  request,  addressed  to  Lash- 
uay,  cashier  of  the  Rudolph  Bank : 

"Dear  Sir: — ^The  Anchor  Oil  &  Gas  Co.,  a  part- 
nership— ^myself,  Rev.  Donahey,  R.  A.  Beatty,  Dr. 
Tuller,  H.  G.  Hankey  and  others  have  sold  our 
holdings — ^but  are  delayed  in  making  transfer  be- 
cause all  parties  haven't  been  found  yet  to  sign 
same.  I  have  paid  up  all  the  bills  and  to  carry 
same  here  would  overloan  some  the  interested 
parties.  I  wish  you  would  carry  this  for  a  few  days 
not  to  exceed  30,  when  same  will  be  paid  if  you 
can  upon  receipt  of  draft  use  enclosed  check  in 
payment  filling  in  the  amount  and  return  to  me.    I 
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can  get  First  Nat'l  No.  Balto.  to  carry  it  but  would 
rather  ask  you.  If  you  don't  use  enclosed  check, 
hold  it  until  we  call  for  payment  of  note  then  use  it. 
I  will  be  very  thankful  to  you  if  you  can  do  this. 

"Yours  truly, 

"B.  C.  Harding.^' 

Accompanying  the  note  and  letter  was  a  draft 
for  $4,750  drawn  by  the  Anchor  Company  upon  the 
Rudolph  Bank,  payable  to  the  First  National  Bank. 
This  was  paid  by  the  Rudolph  Bank,  the  proceeds 
being  credited  by  the  First  National  Bank  to  the 
account  of  the  Anchor  Company  carried  in  the  lat- 
ter bank. 

On  numerous  occasions  after  it  acquired  the  note 
the  Rudolph  Bank  through  one  of  its  officers  made 
telephone  requests  upon  B.  C.  Harding  for  pay- 
ment. In  May,  1916,  and  again  in  June,  1916,  the 
Rudolph  Bank  received  from  Harding  checks  to 
apply  on  the  note,  $2,000  and  $1,500.  These  checks 
were  drawn  on  the  First  National  Bank  by  Harding 
over  his  individual  signature. 

Late  in  December,  1916,  Harding  committed  sui- 
cide, and  a  receiver  was  put  in  charge  of  the  First 
National  Bank.  On  December  22,  1917,  a  repre- 
sentative of  the  Rudolph  Bank  presented  the  note 
for  payment  at  the  First  National  Bank,  demand 
being  made  upon  two  individuals  who  were  at  once 
partners  in  the  Anchor  Company  and  president  and 
vice  president  of  the  First  National  Bank. 

Payment  of  the  note  having  been  refused,  action 
was  commenced  on  it  against  the  Anchor  Co.,  the 
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administrator  of  Harding  and  the  First  National 
Bank.  Judgment  was  entered  against  the  Anchor 
Company,  and  at  the  conclusion  of  all  the  evi- 
dence a  verdict  was  directed  in  favor  of  the  First 
National  Bank,  and  judgment  rendered  accord- 
ingly. This  judgment  was  affirmed  by  the  court 
of  appeals. 

Mr.  Benjamin  F.  James  and  Mr.  Clyde  R. 
Painter,  for  plaintiff  in  error. 

Messrs.  Fries  &  Haifield  and  Mr.  Earl  D. 
Bloom,  for  defendants  in  error. 

Merrell,  J.  The  circumstances  under  which 
the  Rudolph  Bank  acquired  the  note  in  question 
were,  to  say  the  least,  such  as  to  invite  inquiry. 
The  letter  from  Harding  to  the  cashier  of  the 
Rudolph  Bank,  requesting  the  latter  to  purchase 
the  note  and  hold  it  for  thirty  days,  instantly  sug- 
gests to  the  reader  that  it  is  the  HardiAg  of  the 
Anchor  Company,  the  maker  of  the  note,  that  is 
asking  an  accommodation,  and  not  the  Harding, 
cashier  of  the  First  National  Bank,  seeking  a  re- 
discount on  behalf  of  the  latter. 

In  point  of  fact  the  evidence  discloses  that  the 
note  was  never  entered  or  carried  on  the  books  of 
the  First  National  as  the  property  of  that  bank. 
This  fact,  of  course,  might  have  been  ascertained 
at  any  time  by  a  slight  investigation  on  the  part 
of  the  Rudolph  Bank.  Without  such  investiga- 
tion, however,  it  may  fairly  be  queried  if  the  truth 
of  the  situation  was  not  substantially  disclosed  by 
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Harding^s  letter  forwarding  the  note,  then  almost 
a  year  past  due,  to  the  Rudolph  Bank. 

If  by  that  letter,  and  in  view  of  the  other  circum- 
stances, obvious  to  casual  observation,  the  Rudolph 
Bank  was  charged  with  notice  of  the  real  facts, 
that  bank  can  hardly  be  said  to  occupy  the  position 
of  an  innocent  holder  in  due  course. 

It  is  true  that  the  First  National  Bank'  was 
chargeable  with  the  acts  of  its  cashier,  and  also 
with  the  knowledge  possessed  by  him  with  ref- 
erence to  matters  as  to  wfiich  he  dealt  for  the  bank 
within  the  scope  of  his  apparent  authority. 

If,  however,  as  the  facts  appears  to  have  been, 
Harding's  endorsement  in  the  name  of  his  bank  was 
in  truth  a  mere  accommodation  endorsement,  and 
that  fact  was  one  that  should  have  been  gathered 
by  the  Rudolph  Bank  from  the  correspondence  in 
its  hands,  it  cannot  be  said  that  Harding's  act  was 
one  within  the  apparent  scope  of  his  authority. 
In  West  St.  Louis  Savings  Bank  v.  Shawnee 
County  Bank,  95  U.  S.,  557,  it  is  declared  in  the 
syllabus  that  "The  cashier  of  a  bank  is  not,  by 
reason  of  his  official  position,  presumed  to  have  the 
power  to  bind  it  as  an  accommodation  endorser 
on  his  individual  note." 

In  that  case  the  purchasing  bank  was  charged 
with  notice  by  the  form  of  the  note  itself.  In  the 
case  at  bar  the  notice  if  not  express  is  at  least  the 
result  of  unavoidable  inference  from  the  letter  with 
which  the  note  was  transmitted.  In  this  letter, 
Harding,  whether  he  wrote  as  a  member  of  the 
Anchor  Oil  &  Gas  Company  or  as  cashier  of  the 
First  National  Bank,  or  in  both  capacities,  declared 
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that  his  bank  could  not  carry  the  note,  since  to  do 
so  "would  overloan  some  [of]  the  interested  par- 
ties." This  would  seem  a  clear  intimation  of  the 
actual  fact,  namely,  that  the  First  National  Bank 
was  not  "carrying"  the  note,  had  not  paid  value 
for  it,  and  that  the  indorsement  in  the  name  of  that 
bank  was  merely  for  the  purpose  of  transferring 
title,  and  at  most  an  endorsement  for  the  accom- 
modation of  the  maker.  In  this  connection  it 
should  be  observed  that. the  draft,  by  honoring 
which  the  Rudolph  Bank  paid  for  the  note,  was  one 
drawn  upon  it  not  by  the  First  National  Bank  but 
by  the  maker  of  the  note,  The  Anchor  Oil  &  Gas 
Company. 

A  situation  in  many  respects  parallel  to  the  pres- 
ent is  presented  in  Harrington  v.  Baker,  173  Mass., 
488.  In  that  case  a  promissory  note  signed  by  A, 
payable  to  B,  and  indorsed  by  B,  individually,  and 
also  in  the  name  of  a  firm  of  which  he  was  a 
member,  was  sent  to  a  bank  enclosed  in  a  letter 
signed  by  him,  stating  that  "we  have  good  captains 
in  our  employ  who  we  frequently  assist,  and  the 
enclosed  I  offer  you  I  do  not  hesitate  to  say  is  a 
strong  one  for  the  reason  our  concern,  B  &  Co., 
do  not  have  any  notes  out  of  any  nature."  It  was 
held  that  by  this  letter  the  bank  discounting  the 
note  had  notice  that  the  endorsement  by  B  &  Co. 
was  for  the  accommodation  of  B,  and  the  petition 
of  the  bank  seeking  to  prove  the  note  against  the 
estate  of  B  &  Co.  was  dismissed. 

Another  case  that  throws  light  upon  the  present 
controversy  is  that  of  Fort  Dearborn  Natl,  Bank 
of  Chicago  v.  Seymour,  71  Minn.,  81,  the  out- 
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Standing  facts  of  which  are  as  follows:  A  bank 
in  St.  Paul  was  the  correspondent  of  a  bank  in 
Chicago,  in  which  it  kept  funds  on  deposit.  The 
cashier  of  the  St.  Paul  bank,  who  was  secretary  of 
a  land  company;  wrote  in  his  individual  name  to 
the  cashier  of  the  Chicago  bank  that  he  had  been 
unexpectedly  called  on  to  take  up  $25,000  for  a 
company  in  which  he  was  interested,  that  he  did 
not  want  to  borrow  the  money  from  his  own  bank, 
and  he  asked  if  the  Chicago  bank  would  place  an 
enclosed  note  to  the  account  of  the  St.  Paul  bank. 
The  cashier  of  the  Chicago  bank  consented  on 
condition  that  his  bank  might  at  its  option  charge 
the  note  to  the  St.  Paul  bank.  On  these  terms  the 
Chicago  bank  discounted  the  land  company's  note 
and  placed  the  proceeds  to  the  credit  of  the  St.  Paul 
bank,  which  iii  turn  paid  the  amount  to  the  land 
company. 

It  was  held  that  the  agreement  of  the  cashier  of 
the  St.  Paul  bank  was  wholly  without  the  scope  of 
his  authority,  that  his  conduct  was  in  law  and  fact 
a  fraud  on  the  St.  Paul  bank,  of  all  of  which  the 
Chicago  bank  was  chargeable  with  notice.  The 
facts  of  the  case  differ  from  those  of  the  instant 
case  only  in  that  the  cashier  of  the  St.  Paul  bank 
sought  to  bind  his  bank  by  agreeing  in  its  name  to  a 
contract  of  guaranty  with  respect  to  the  note  in 
question,  whereas  in  the  present  case  Harding  at- 
tempted the  same  result  by  endorsing  the  note  itself 
in  the  name  of  his  own  bank.  The  rights  of  the 
holder,  affected  with  notice  in  both  cases,  are  no 
better  in  one  case  than  in  the  other. 
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Plaintiff  in  error,  however,  relies  with  much  con- 
fidence on  the  case  of  Hanover  Natl.  Bank  v.  First 
Natl.  Bank,  109  Fed.  Rep.,  421,  wherein  the  presi- 
dent of  the  First  National  Bank  discounted  with 
the  Hanover  Bank  a  note  payable  to  him  and  by 
him  indorsed.  The  note  having  been  dishonored, 
the  Hanover  Bank  charged  the  same  to  the  First 
National  Bank  in  pursuance  of  an  agreement  to 
that  effect  made  with  it  by  the  president  of  the 
First  National  Bank,  ostensibly  on  behalf  of  that 
bank.  A  majority  of  the  court  held  that  the  First 
National  Bank  was  bound  by  the  contract  of  its 
president,  though  in  fact  unauthorized.  This  con- 
clusion, however,  was  based  upon  a  finding  of  fact 
that  the  First  National  Bank  had  received  and  kept 
the  proceeds  of  the  note  discounted  by  its  president. 
The  case  is  therefore  to  be  distinguished  from  the 
case  at  bar,  wherein  it  affirmatively  appears  that 
the  First  National  Bank  of  Bowling  Green  received 
none  of  the  proceeds  of  the  discount,  or,  if  it  did 
receive  them  at  all,  at  once  passed  the  amount  to 
the  credit  of  the  maker  of  the  note,  The  Anchor  Oil 
&  Gas  Company. 

The  true  parallel  to  the  instant  case  is  to  be 
found  in  the  facts  appearing  at  the  first  trial  of 
the  Hanover  Bank  case,  66  Fed.  Rep.,  34,  where  the 
same  court  unanimously  held  that  the  First  National 
Bank  not  having  retained  or  enjoyed  the  proceeds 
of  the  discount  was  not  estopped  to  question  the 
authority  of  its  officer  to  charge  it  with  liability 
for  the  note. 

For  the  reasons  indicated  in  the  foregoing  dis- 
cussion the  judgment  below  must  be  affirmed,  and 

Digitized  by  VjOOQ  IC 


101 0.  S.]  SANDUSKY  v.  B.  &  O.  RD.  CO.  225 

Syllftbus. 

it  becomes  unnecessary  to  consider  other  grounds 
advanced  in  support  thereof,  namely,  that  the 
Rudolph  Bank  acted  at  its  peril  in  dealing  with  an 
agent  who  professed  a  dual  capacity  and  that  the 
obligation  of  the  First  National  Bank  as  endorser 
was  discharged  by  the  failure  of  the  Rudolph  Bank 
to  present  the  note  for  payment  to  the  maker  within 
a  reasonable  time. 

Judgment  affirmed. 

Matthias,  Johnson  and  Robinson,  JJ.,  concur. 
Jones,  J.,  concurs  in  the  judgment. 


The  City  of  Sandusky  v.  The  Baltimore  & 
Ohio  Railroad  Co.  et  al. 

RaUrOads-^  Grade  crossing  elimination  —  Inability  to  agree  uPan 
plan --Jurisdiction  of  common  pleas  court -- Lateral  diversion 
of  tracks ---Section  8879,  General  Code  —  Submission  of  plans 
and  modifications  by  municipality  or  railroad. 

1.  Where  two  railroads  and  a  street  intersect  at  grade  and  the 

security  and  convenience  of  the  public  require  the  elimination 
of  such  grade  crossing,  and  by  reason  of  the  intersection  of 
sucfh  railroads  at  the  crossing  it  is  impracticable  to  eliminate 
the  grade  crossing  by  a  vertical  raising  of  the  railroad  tracks 
.  or  a  vertical  depression  of  the  street,  the  court  is  authorized 
under  Section  8879,  General  Code,  to  adopt  a  reasonable  and 
practicable  plan  of  grade  crossing  elimination,  which  may  re- 
quire such  reasonable  lateral  diversion  as  may  be  necessary  to 
accomplish  the  purpose  of  the  statute. 

2,  Upon  the  failure  of  a  municipality  and  a  railroad  company  or 

companies  to  agree  upon  a  plan  of  grade  crossing  elimination, 
and  upon  the  filing  of  a  petition  in  the  court  of  common  pleat 
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by  the  municipality  or  the  railroad  company  or  companies,  each 
party  is  entitled  to  present  to  the  court  plans  and  modifications 
thereof,  and  the  court  is  authorized  to  adopt  the  most  reason- 
able and  most  practicable  plan. 

(No.  16407  — Decided  May  11,  1920.) 

Error  to  the  Court  of  Appeals  of  Erie  county. 

This  action  was  begun  in  the  court  of  common 
pleas  of  Erie  county  to  abolish  -the  grade  crossing 
of  The  Baltimore  &  Ohio  Railroad  Company,  The 
New  York  Central  Railroad  Company  and  The 
Lake  Shore  Electric  Railway  Company  on  Colum- 
bus avenue  in  the  city  of  Sandusky.  Columbus 
avenue  has  a  northwesterly  and  southeasterly 
course  and  is  one  of  the  principal  streets  of  San- 
dusky, upon  the  center  of  which  are  the  tracks  of 
The  Lake  Shore  Electric  Railway  Company,  which 
operates  both  a  street  and  interurban  car  service. 

The  railroad  tracks  of  The  New  York  Central 
Railroad  Company  cross  Columbus  avenue  at 
grade,  in  an  easterly  and  westerly  direction.  At 
the  same  location  the  railroad  tracks  of  The  Balti- 
more &  Ohio  Railroad  Company  cross  Columbus 
avenue  at  grade,  in  a  northerly  and  southerly  direc- 
tion, and  intersect  the  tracks  of  The  New  York 
Central  Railroad  Company  at  approximately  right 
angles  and  at  or  near  the  center  of  Columbus 
avenue.  The  city  of  Sandusky,  The  Lake  Shore 
Electric  Railway  Company,  The  New  York  Central 
Railroad  Company  and  The  Baltimore  &  Ohio  Rail- 
road Company  were  unable  to  agree  upon  a  plan 
for  the  elimination  of  the  grade  crossing.  A  pe- 
tition was  filed  by  the  city  under  Section  8878,  Gen- 
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eral  Code,  in  the  common  pleas  court,  against  the 
railway  company  and  the  railroad  companies,  seek- 
ing the  abolition  of  the  grade  crossing;  hearing 
was  had;  and  judgment  was  rendered  adopting  the 
plan  of  the  city,  which,  in  addition  to  lowering  the 
surface  of  Columbus  avenue  and  raising  the  tracks 
of  both  the  railroad  companies,  diverted  the  tracks 
of  the  Baltimore  &  Ohio  Railroad  Company  later- 
ally, so  as  to  avoid  its  crossing  the  tracks  of  The 
New  York  Central  Railroad  Company  above  Co- 
lumbus avenue.  Arthur  street  has  a  northeasterly 
and  southwesterly  course,  and  does  not  intersect 
Columbus  avenue,  and  is  a  cul  de  sac  stopping  at 
the  right  of  way  of  The  Baltimore  &  Ohio  Railroad 
Company,  but  if  extended  would  intersect  Colum- 
bus avenue  at  or  near  the  crossing  of  Columbus 
avenue  and  the  tracks  of  the  railroad  companies. 

Mr.  Edward  S.  Stephens,  city  solicitor,  and  Mr. 
John  F.  McCrystal,  for  plaintiff  in  error. 

Mr.  C.  C.  Handy;  Messrs.  Frazier  &  Frazier  and 
Mr.  W.  B.  Cockley,  for  defendants  in  error. 

Robinson,  J.  The  court  of  appeals  reversed  the 
judgment  of  the  court  of  common  pleas  upon  the 
following  grounds : 

1.  That  the  statutes  of  Ohio  do  not  authorize  the 
adoption  of  a  plan  of  elimination  of  grade  cross- 
ings which  requires  the  lateral  diversion  of  railroad 
tracks. 

2.  That  the  statutes  of  Ohio  do  not  authorize 
the  extension  of  Arthur  street  as  a  part  of  the 
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grade  crossing  elimination  plan  in  Columbus  ave- 
nue. 

3.  That  the  judgment  of  the  court  of  common 
pleas  should  be  stayed  during  the  period  of  federal 
control  of  railroads. 

The  important  question  in  this  case  is  whether 
by  the  statutes  of  Ohio,  in  an  adversary  proceeding, 
the  municipality  is  authorized  to  present  and  the 
court  is  empowered  to  adopt  a  plan  of  grade  cross- 
ing elimination  which  requires  the  lateral  diversion 
of  a  railroad  track. 

Section  8863,  General  Code,  and  the  sections  im- 
mediately following,  provide  in  substance  that 
where  the  council  of  a  municipal  corporation,  and 
the  directors  of  the  railroad,  are  of  the  opinion 
that  the  security  and  convenience  of  the  public  re- 
quire alteration  in  such  crossing,  or  the  approaches 
thereto,  or  in  the  location  of  the  railroad,  or  the 
public  ways,  so  as  to  avoid  a  crossing  at  grade, 
the  council  of  the  municipality  and  the  directors  of 
the  railroad  company  may  agree  upon  a  plan  which 
either  diverts  the  railroad  or  the  street  laterally, 
and  the  procedure  is  provided  for  accomplishing 
the  purpose. 

Section  8874,  General  Code,  and  the  sections 
immediately  following,  provide  for  the  abolition  of 
the  grade  crossing  where  the  municipality  and  the 
railroad  company  are  unable  to  agree  upon  the  plan 
of  elimination,  or  where  the  railroad  company  is 
unwilling  to  join  in  the  improvement,  and  while 
counsel  have  seen  fit  to  divide  the  provisions  of  the 
code  for  elimination  of  grade  crossings  into  "vol- 
untary" and  "adversary"  classifications,  and  while 
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Section  8863,  General  Code,  and  the  sections  there 
immediately  following,  apply  only  to  voluntary 
eliminations,  and  Section  8874,  and  the  sections 
there  immediately  following,  apply  only  to  adver- 
sary proceedings,  yet  the  whole  is  one  scheme  of 
legislation  having  for  its  purpose  the  elimination 
of  grade  crossings  where  the  security  and  con- 
venience of  the  public  require  such  elimination; 
and,  logically,  provision  is  made  for  the  interested 
parties  to  first  attempt  to  agree  upon  a  plan.  In 
the  so-called  voluntary  sections,  although  it  would 
seem  unnecessary  in.  so  far  as  they  authorize  a 
railroad  company,  the  express  provision  is  made 
that  the  railroad  company  may  agree  to  divert  its 
tracks  laterally  and  the  municipality  may  agree  to 
divert  its  streets  laterally,  and,  since  such  diversion 
may  be  made  either  of  the  tracks  or  the  streets^  it 
is  manifestly  lawful  for  the  council  to  make  pro- 
posals and  present  plans  to  the  railroad  company 
for  a  lateral  diversion  of  the  railroad  and  for  the 
railroad  company  to  make  proposals  and  present 
plans  for  the  lateral  diversion  of  the  streets ;  and, 
while  the  adversary  sections  contain  no  express 
provision  for  the  municipality  presenting  plans  for 
the  lateral  diversion  of  railroads,  and  Section  8875 
does  make  such  provision  with  reference  to  streets, 
the  express  provision  for  lateral  diversion  of  streets 
would  seem  to  be  rather  for  the  purpose  of  en- 
larging the  power  of  the  municipality  with  ref- 
erence to  its  streets  than  for  the  purpose  of  limiting 
its  power  over  the  location  of  the  tracks  of  the  rail- 
road company,  for  when  the  legislature  came  to 
consider  the  question  of  limitations  upon  the  power 
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of  the  municipality  over  the  Ipcation  of  the  tracks 
of  the  railroad  company  it  confined  its  limitations 
(Section  8876)  to  "the  established  maximum  or 
ruling  grade  governing  the  operations  by  engines 
of  that  division  or  part  of  the  railroad  on  which 
the  improvement  is  to  be  made,  *  *  *  nor 
shall  the  railroad  company's  tracks  or  such  high- 
way, street  or  way,  be  required  to  be  placed  below 
high  water  mark." 

Section  8877  provides  in  substance  that  if  a  rail- 
road company  refuses  or  fails  to  cooperate  in  the 
preparation  of  plans,  and  fails  to  agree  upon  the 
plans  for  such  improvement,  then  either  the  rail- 
road company  or  the  municipal  corporation  may 
submit  the  matter  of  determining  the  method  by 
which  the  improvement  shall  be  made  to  the  court 
of  common  pleas,  and  Section  8879  provides  that 
"Upon  the  filing  of  such  petition,  accompanied 
by  plans,  the  railroad  company  or  municipality  op- 
posed to  the  prayer  thereof,  or  directly  interested 
therein,  shall  have  the  right  *  *  *  to  file  an 
answer  to  such  petition  and  to  present  other  plans 
for  the  abolition  of  such  crossing  or  crossings." 

It  is  conceded  in  this  case  that  the  plans  pre- 
sented by  the  municipality  provided  for  a  lateral 
diversion  of  the  railroad  tracks  of  The  Baltimore 
&  Ohio  Railroad  Company,  and  it  is  contended  that 
the  statutes  of  Ohio  do  not  authorize  the  munici- 
pality to  present  plans  in  an  adversary  proceeding 
which  include  a  lateral  diversion  of  the  railroad 
tracks,  and  a  reading  of  Sections  8874  and  8875, 
without  reference  to  the  other  sections  of  the  code 
pertaining  to  the  elimination  of  grade  crossings. 
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would  seem  to  justify  that  contention.  But  the 
code  does  expressly  provide  in  Section  8863  for 
the  diversion  of  the  railroad  tracks  in  a  voluntary 
proceeding,  and  it  does  expressly  provide  in  Section 
8879,  in  an  adversary  proceeding,  for  the  diversion, 
by  order  of  the  court,  of  the  railroad  tracks  in  the 
following  language:  "After  examination  of  all 
plans  presented  to  it  and  after  hearing  the  evidence, 
the  court  shall  make  a  finding  as  to  whether  or  not 
the  security  and  convenience  of  the  public  require 
that  alterations  be  made  in  the  crossing  or  crossings 
or  in  the  approaches  thereto,  or  in  the  location  of 
the  railroad  or  railroads  or  the  public  way,  or  any 
grades  thereof,  so  as  to  avoid  a  crossing  at  com- 
mon grade,  *  *  *  and  whether  such  plans  or 
any  of  them  are  reasonable  and  practicable."  And 
since  the  whole  legislation  upon  the  subject  of  the 
elimination  of  railroad  crossings  at  ^ade  is  one 
scheme  of  legislation  looking  to  the  accomplishment 
of  one  purpose,  to-wit,  the  security  and  convenience 
of  the  public,  and  since  it  is  the  duty  of  the  court, 
when  possible,  to  so  construe  the  statute  as  to  ac- 
complish the  purpose  for  which  it  was  enacted,  and 
since  it  is  conceded  that  the  security  and  conven- 
ience of  the  public  require  the  elimination  of  the 
grade  crossing  on  Columbus  avenue  and  that  such 
elimination  is  impracticable  without  a  lateral  di- 
version of  either  the  tracks  of  one  of  the  railroads 
or  the  street,  and  since  the  authority  is  expressly 
given  to  the  municipality  and  the  railroad  company 
in  the  so-called  voluntary  statutes,  and  expressly 
given  to  the  court  in  the  adversary  statute,  we 
are   unwilling   to   hold   that    in   authorizing   the 
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municipality  to  require  the  raising  or  lowering  of 
the-  railroad  track  the  legislature  intended  to  with- 
hold from  it  the  privilege  of  proposing  by  its 
petition  and  plan  filed  in  court  the  plan  which  in 
the  judgment  of  its  council  seemed  the  most 
feasible,  but  rather  from  the  whole  context  of  the 
legislation  upon  the  subject  are  disposed  to  hold 
that  it  was  the  manifest  intention  of  the  legislature 
to  authorize  the  raising  or  lowering  of  the  railroad 
tracks  in  such  manner  as  would  best  accomplish 
the  purpose,  having  due  regard  for  the  rights  of 
the  public,  the  municipality  and  the  railroad 
company.  And  since  no  power  is  conferred  upon 
the  municipality  to  enforce  the  raising  or  lowering 
of  the  railroad  tracks,  either  vertically  or  laterally, 
or  both,  without  the  consent  of  the  railroad 
company  to  the  plans,  except  by  a  proceeding  in 
court,  and  then  only  when  the  court  shall  find  that 
the  security  and  convenience  of  the  public  require 
such  raising  and  lowering  and  that  the  plan 
adopted  is  reasonable  and  practicable,  we  can  find 
no  logical  reason  for  concluding  that  the  legisla- 
ture meant  to  restrict  the  municipality  from  peti- 
tioning the  court  for  that  which  it  authorizes  the 
court  to  order  upon  the  failure  of  the  municipality 
and  the  railroad  to  agree. 

We  do  not  express  a  preference  for  the  plan 
proposed  by  the  municipality,  the  selection  of  the 
plan  being  a  matter  for  the  determination  of  the 
trial  court  and  review  by  the  court  of  appeals.  We 
are  of  opinion  that  the  court  has  power,  where  it 
finds  the  security  and  convenience  of  the  public  re- 
quire it,  to  adopt  the  plan  which  in  its  judgment 
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is  the  most  feasible,  having  due  regard  for  the 
rights  of  the  public,  the  municipality  and  the  rail- 
road company,  regardless  of  whether  the  plan 
adopted  is  the  plan  originally  proposed  by  the  mu- 
nicipality or  a  modification  of  that  plan  and  first 
proposed  in  the  court  proceedings,  and,  when  it 
finds  the  plan  for  the  diversion  of  the  railroad 
tracks  laterally  is  reasonable  and  practicable,  to 
adopt  such  plan  and  order  its  execution.  We  find 
such  interpretation  in  no  way  conflicts  with  the 
constitution  either  of  the  state  or  nation. 

Upon  the  second  proposition,  to-wit,  the  exten- 
sion of  Arthur  street  from  its  westerly  terminus 
through  The  Baltimore  &  Ohio  Railroad  Com- 
pany's yards  and  over  its  tracks  at  grade,  as  part 
of  the  elimination  of  grade  crossing  proceedings, 
we  hold  with  the  court  of  appeals;  for  the  reason 
that  it  is  conceded  that  Arthur  street  as  now  exist- 
ing is  a  cul  de  sac  and  has  no  connection  with  Co- 
Itmibus  avenue,  and,  therefore,  no  connection  with 
the  grade  crossing  sougljt  to  be  eliminated.  Before 
the  city  can  include  Arthur  street  in  a  proceeding 
for  the  elimination  of  a  grade  crossing  at  Columbus 
avenue  it  must  connect  Arthur  street  with  Colum- 
bus avenue,  and  by  appropriate  legislation  and  pro- 
ceedings acquire  the  right  to  cross  the  lands  and 
the  tracks  of  The  Baltimore  &  Ohio  Railroad  Com- 
pany, and  before  it  can  cross  same  at  grade  it  must 
comply  with  Sections  8898  and  8899,  General  Code. 

Since  the  federal  control  of  railroads  has  re- 
cently been  terminated  by  the  federal  government, 
the  third  ground  of  reversal  is  in  this  case  a  moot 
question,  and,  since  counsel  for  both  plaintiff  in 
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error  and  defendants  in  error  agree  that  the  refusal 
of  the  common  pleas  court  to  stay  the  proceedings 
pending  the  termination  of  •federal  control  was 
probably  error,  this  court  is  disposed  to  accept  their 
conclusion  in  that  respect  and  not  pass  upon  that 
proposition  in  this  case. 

The  judgment  of  the  court  of  appeals  is  reversed 
as  to  the  first  proposition,  to-wit,  that  the  statutes 
of  Ohio  do  not  authorize  the  adoption  of  a  plan 
of  elimination  of  grade  crossings  which  requires  in 
addition  to  the  raising  of  the  railroad  tracks  their 
lateral  diversion,  and  is  affirmed  as  to  the  second 
and  third  grounds  of  reversal. 

The  cause  is  remanded  to  the  court  of  common 
pleas  for  further  proceedings  according  to  law» 

Judgment  accordingly. 

Jones,  Matthias,  Johnson,  Wanamaker  and 
Merrell,  JJ.,  concur. 
Nichols,  C  J.,  not  participating. 
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The  State,  ex  rel.  Andrews  et  al..  Board  of 
Commissioners,  v.  Zangerle,  Auditor. 

Statutes — Afrtendment  or  repeai — Pending  proceedings  unaffected 
^Section  26,  General  Code-— Act  of  February  20,  1920  (108 
O,  L,,  pt,  2,  1 188) — Increasing  interest  rate  of  road  bonds -^ 
Effect  on  pending  improvements  and  assessments — "Proceeding" 
and  "expressly  construed, 

1.  An  order  or  resolution  declaring  for  or  in  favor  of  a  county 

road  improvement,  or  fixing  the  assessment  therefor,  is  a 
''proceeding''  within  die  contemplation  of  Section  26,  General 
Code. 

2.  Section  26,  General  Code,  is  a  rule  of  legislative  interpretation 

and  is  to  be  construed  as  a  part  of  any  amended  act,  unless 
such  amendment  otherwise  expressly  provides. 

3.  The  word  "expressly,"  as  used  in  the  statute,  carries  its  usual  and 

customary  meaning,  to-wit:  Clear,  definite,  plain,  direct;  as 
stated  or  written  in  the  statute,  and  not  left  to  inference  or 
implication. 

(No.  16578  — Decided  May  11,  1920.) 

In  Mandamus. 

This  is  an  action  in  mandamus  heard  before  this 
court  upon  demurrer  to  the  petition. 

The  petition  sets  forth  the  various  steps  taken 
by  the  board  of  county  commissioners  of  Cuya- 
hoga county  for  the  improvement  of  Drake  Road 
between  certain  termini  in  said  county,  under  the 
provisions  of  Section  6910  et  seq.,  General  Code. 
The  initial  resolution  of  the  county  commissioners, 
required  by  Sections  6910  and  6911,  was  passed  on 
the  25th  day  of  January,  1919,  and  the  assessments 
were  levied  on  the  12th  day  of  July,  1919;  on  the 
23d  day  of  July,  1919,  the  board  authorized  the 
issuance  and  sale  of  bonds  in  the  aggregate  amount 
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of  $37,849.50,  of  which  $5,677.43  was  to  be  issued 
in  anticipation  of  the  collection  of  assessments,  and 
the  balance  for  the  portion  of  the  estimated  cost  of 
the  improvement  to  be  borne  by  the  county  at  large. 
Upon  the  same  date  the  commissioners  certified 
the  assessments  to  the  county  auditor  with  a  cer- 
tificate that  the  bonds  would  draw  interest  at  the 
rate  of  5%. 

The  road  bonds  were  subsequently  advertised  for 
sale  and  no  bids  received,  5%  bonds  not  being 
marketable  at  par  and  accrued  interest. 

The  present  session  of  the  general  assembly  by 
house  bill  No.  699,  passed  February  4,  1920  (108 
O.  L.,  pt.  2, 1 188),  approved  February  16, 1920,  and 
filed  in  the  office  of  the  secretary  of  state  February 
17,  1920,  amended  Sections  1223,  relating  to  inter- 
county  highway  bonds,  3298-15^,  relating  to  town- 
ship road  bonds,  3298-45,  relating  to  road  district 
bonds,  and  6929,  relating  to  county  road  bonds,  by 
increasing  the  rate  of  interest  which  such  bonds 
might  bear  from  5%  to  6%,  no  other  change  being 
made  in  any  of  said  sections.  The  act  is  entitled 
"An  Act  to  amend  sections  1223,  3298-1 5e,  3298- 
45  and  6929  of  the  General  Code,  relative  to  road 
bonds." 

Subsequent  to  February,  1920,  to-wit,  on  the 
10th  day  of  March,  1920,  the  board  of  commis- 
sioners amended  its  resolution  adopting  and  con- 
firming the  assessments  by  changing  the  declared 
intention  of  issuing  bonds  at  the  rate  of  5%  to 
bonds  bearing  interest  at  the  rate  of  5^% ;  amended 
the  resolution  authorizing  the  issuance  of  bonds, 
whereby  the  same  should  bear  interest  at  the  rate 
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of  5^%  instead  of  5%,  and  should  bear  date  the 
1st  day  of  March,  1920,  instead  of  the  date  orig- 
inally fixed ;  and  ordered  the  clerk  of  said  board  to 
certify  such  changed  rate  of  interest  to  the  county 
auditor. 

The  auditor  of  Cuyahoga  county,  being  the  de- 
fendant John  A.  Zangerle,  refused  to  receive  said 
amended  certificate  or  to  enter  upon  his  special 
duplicate  the  increased  rate  of  interest  upon  said 
assessments,  or  to  certify  the  same  to  the  county 
treasurer  for  collection.  Whereupon,  this  petition 
was  filed. 

Messrs.  Squire,  Sanders  &  Dempsey  and  Mr.  R. 
F.  Denison,  for  relators. 

Mr.  Samuel  Doerfier,  prosecuting  attorney,  and 
Mr.  Roland  A.  Baskin,  assistant  prosecuting  at- 
torney, for  defendant. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  Hanby 
R.  Jones  and  Mr.  William  J.  Meyer,  amici  curiae. 

Wanamaker,  J.  The  sole  question  in  this  case 
is  as  to  whether  or  not  the  amendments  to  the 
various  sections  of  the  statutes  relating  to  county 
road  bonds,  passed  by  the  general  assembly  Febru- 
ary, 1920,  whereby  the  maximum  rate  of  interest 
was  changed  from  five  per  cent,  to  six  per  cent., 
were  or  were  not  applicable  to  certain  road  im- 
provements of  Cuyahoga  county  theretofore  or- 
dered by  the  board  of  county  commissioners. 

Is  a  "road  improvement,"  as  used  in  the  statutes, 
a  'V^G^ii^ff/!  as  that  term  is  used  in  Section  26, 
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General  Code;  and,  if  it  is  such  a  proceeding,  then 
do  the  amended  statutes  under  said  Section  26 
"otherwise  expressly"  provide  in  the  amending 
acts? 

These  statutes  must  all  be  construed  in  connec- 
tion with  the  legislative  limitation  provided  and 
prescribed  by  the  Ohio  Constitution  in  Article  II, 
especially  Section  28  thereof,  which,  so  far  as  per- 
tinent here,  reads:  "The  general  assembly  shall 
have  no  power  to  pass  retroactive  laws." 

The  supreme  court  of  Ohio  in  Miller  et  al.  v. 
Hixson,  Treas,,  64  Ohio  St.,  39,  had  before  it  this 
identical  provision  of  the  constitution  pertaining  to 
retroactive  laws.  The  first  paragraph  of  the  sylla- 
bus defines  what  is  meant  by  the  word  "retro- 
active," as  follows  : 

"A  statute  which  imposes  a  new  or  additional 
burden,  duty,  obligation,  or  liability,  as  to  past 
transactions,  is  retroactive,  and  in  conflict  with  that 
part  of  section  28,  article  two  of  the  constitution, 
which  provides  that,  'the  general  assembly  shall 
have  no  power  to  pass  retroactive  laws.'  " 

The  question  before  the  court  in  the  Miller  case 
related  to  an  extension  of  time  during  which  taxes 
might  be  levied  for  road  improvements,  as  appears 
from  paragraph  2  of  the  syllabus,  which  reads: 

"The  amendment  of  section  4812,  Revised  Stat- 
utes, 83  O.  L.,  85,  passed  April  17,  1886,  adding 
five  years  to  the  period  for  which  extra  taxes  might 
be  levied  under  the  One  Mile  Pike  Law,  is  retro- 
active and  void  as  to  such  pikes  as  had  been  con- 
structed before  the  passage  of  that  amendment/* 

Digitized  by  VjOOQ  IC 


101  O.  S.]  STATE,  EX  REL.,  v.  ZANGERLE,  AUD.239 
Opinion,  per  Wanamaker,  J. 

The  general  assembly  of  Ohio  in  enacting  Section 
26  of  the  General  Code  evidently  believed  it  wise 
to  extend  that  doctrine  as  a  legislative  policy  to 
all  pending  improvements,  unless  it  was  expressly 
otherwise  provided  in  the  statutes  providing  for 
such  improvements,  and  therefore  enacted  Section 
26  as  a  limitation  upon  all  future  legislation,  so 
long  at  least  as  said  section  remained  in  force. 

This  brings  us  to  the  purpose  and  scope  of  Sec- 
tion 26  as  gathered  from  the  context  of  the  act  and 
the  judicial  constructions,  if  any,  that  have  been 
placed  upon  it  by  our  courts. 

Section  26,  General  Code,  reads : 

^'Whenever  a  statute  is  repealed  or  amended, 
such  repeal  or  amendment  shall  in  no  manner  affect 
pending  actions,  prosecutions,  or  proceedings,  civil 
or  criminal,  and  when  the  repeal  or  amendment 
relates  to  the  remedy,  it  shall  not  affect  pending 
actions,  prosecutions,  or  proceedings,  unless  so  ex- 
pressed, nor  shall  any  repeal  or  amendment  affect 
causes  of  such  action,  prosecution,  or  proceeding, 
existing  at  the  time  of  such  amendment  or  repeal, 
imless  otherwise  expressly  provided  in  the  amended 
or  repealing  act." 

This  section  in  substance  and  effect  has  been  in 
effect  for  more  than  half  a  century,  and  has  been 
before  this  court  for  interpretation  in  several  cases. 

It  is  urged  on  behalf  of  the  relator  that  this  ques- 
tion has  been  decided  in  Commissioners  of  Union 
County  V.  Greene,  40  Ohio  St.,  318;  that  it  was 
there  held  that  a  county  road  improvement  was  not 
a  proceeding  within  the  meaning  of  that  section, 
and  that  this  case  has  never  been  expressly  over- 
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ruled,  and  therefore  must  be  applied  as  the  law  of 
Ohio. 

The  syllabus  of  that  case  as  reported  by  the  su- 
preme court  reads: 

"Afterwards  and  before  any  contract  was  made 
or  assessment  ordered,  section  4842  of  said  act  pro- 
viding for  the  apportionment  of  the  expense  upon 
the  real  property,  was  amended  by  the  act  of  April 
15,  1880,  which  took  effect  upon  its, passage,  and 
by  which  the  rule  of  apportionment  was  materially 
changed. 

"Held:  That  the  amendatory  act  applied  to  the 
proceedings,  and  the  assessment  made  in  conform- 
ity to  its  provisions,  is  right." 

No  authority  whatsoever  is  cited  in  support  of 
this  doctrine. 

This  case  is  considered  in  the  later  case  of  Cin" 
cinnati  et  al.  v.  Davis  et  al,  58  Ohio  St.,  225,  the 
syllabus  of  which  case  clearly  holds  that  the  word 
"proceeding"  is  broad  enough  to  include  improve- 
ment of  streets  and  alleys.  The  syllabus  thereof 
reads: 

"Where  a  resolution,  declaring  the  necessity  of 
an  improvement  of  an  alley,  is  made  by  the  proper 
board  of  a  city,  at  the  time  the  resolution  is  adopted, 
the  subsequent  amendment  of  the  law,  whereby  the 
making  of  such  improvements  as  to  alleys  of  a  cer- 
tain width,  is  conferred  on  another  board,  does  not 
work  a  discontinuance  of  the  pending  proceeding, 
though  it  be  of  such  an  alley;  and  the  improve- 
ment should  be  prosecuted  to  completion  by  the 
board  that  adopted  the  resolution,  unless  other- 
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wise  expressly  provided  in  the  amendment.  Cin- 
cinnati V.  Seasongoodj  46  Ohio  St.,  296,  distin- 
guished." 

This  case  is  of  the  same  general  nature  as  the 
case  at  bar,  in  that  it  relates  to  the  improvement  of 
streets  and  alleys.  Judge  Minshall  in  the  opinion, 
at  page  234,  discusses  that  section  as  follows: 

"This  section  as  first  adopted  did  not  contain  the 
second  clause  as  to  repeals  or  amendments  affect- 
ing the  remedy;  but  as  there  was  a  disposition  to 
hold  that  it  did  not  apply  to  such  changes  in  the  law, 
this  clause  was  inserted,  so  that  a  repeal  or  amend-, 
ment  affecting  the  remedy  should  not  apply  to 
pending  proceedings,  'unless  so  expressed ;'  so  that 
the  amendment  of  March  30,  1893,  does  not  apply 
to  this  case,  if  it  is  within  the  provisions  of  the 
above  section,  whether  it  relates  to  the  remedy  or 
not,  for  the  amendment  contains  no  express  pro- 
vision to  that  effect.  There  seems  to  be  the  same 
reason  for  applying  the  provisions  of  this  section 
to  a  pending  proceeding  for  the  improvement  of  a 
road  or  street  that  there  is  for  its  application  to  a 
pending  proceeding  in  the  nature  of  a  suit,  where 
the  change  in  the  law  simply  applies  to  the  mode  of 
procedure.  In  either  case  it  must  be  assumed  that 
the  proceeding  was  commenced  with  reference  to 
the  provisions  of  the  existing  law ;  and  it  is  neither 
wise  nor  just,  as  a  general  rule,  to  disappoint  the 
parties  in  this  regard  by  a  change  of  the  law,  and, 
as  must  frequently  happen,  after  a  considerable 
amount  of  costs  and  expenses  have  been  incurred/' 
W 
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Judge  Minshall  continues: 

"The  section  announces  the  permanent  policy  of 
the  legislature  as  to  the  operation  of  its  statutes; 
and,  where  there  are,  in  its  opinion,  sufficient  rea- 
sons for  a  departure  from  this  policy  in  a  particular 
instance,  it  has  declared  that  the  departure  shall  be 
expressed  in  the  amendatory  statute.  In  so  far  as 
Commissioners  v.  Green,  40  Ohio  St.,  318,  con- 
flicts with  this  view  it  is  not  approved." 

Surely  this  disapproval  of  Commissioners  v. 
Green,  taken  in  conjunction  with  the  syllabus  of 
this  case,  heretofore  quoted,  clearly  recognizes  the 
word  "proceeding,''  as  used  in  Section  26,  as  suf- 
ficiently comprehensive  to  include  any  road  im- 
provements, and  to  make  all  such  subject  to  the 
limitation  of  that  section. 

In  Raymond  v.  Cleveland,  42  Ohio  St.,  522,  this 
court  had  before  it  the  same  section  for  construc- 
tion, relating  likewise  to  "street  improvements,"  . 
and  held,  so  far  as  pertinent  here,  in  the  third  par- 
agraph of  the  syllabus,  as  follows: 

"That  the  various  steps  in  council  and  before 
the  boards,  with  respect  to  such  street  improve- 
ment, constituted  a  proceeding,  within  the  meaning 
of  the  above  provision  [present  Section  26  of  the 
Code]/' 

Judge  Okey  in  his  opinion,  at  page  529,  meets 
the  contention  of  counsel  in  this  cause,  that  Section 
26  relates  only  to  "judicial"  proceedings,  in  the  fol- 
lowing language: 

"Counsel  for  plaintiffs  in  error,  contend  that  the 
provision    has   relation   to   vested    and    property 
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rights,  pending  actions,  proceedings  in  the  nature 
of  actions,  and  the  like,  and  does  not  extend  to  or 
embrace  the  right  to  make  such  an  assessment  or 
re-assessment.  But  we  are  unwilling  to  place  any 
such  limitation  upon  the  provision." 

In  the  case  of  Cincinnati  v.  Seasongood,  46  Ohio 
St.,  296,  cited  by  Judge  Minshall  in  his  opinion  in 
Cincinnati  et  al.  v.  Davis  et  aU,  supra,  this  same 
doctrine  is  approved,  though  the  same  identical 
question  was  not  before  the  court.  Judge  Dickman 
in  his  opinion,  at  page  306,  uses  this  language: 

"But  we  may  refer  to  the  case  Raymond  v.  Cleve- 
land, 42  Ohio  St.,  522,  in  which  it  is  held,  upon 
forcible  reasoning,  that  the  successive  steps  to 
make  an  assessment  or  re-assessment  for  a  street 
improvement,  constitute  a  proceeding  within  the 
following  saving  clause  of  section  1539  of  the  Re- 
vised Statutes:  'No  suit,  prosecution,  or  proceeding 
shall  be  in  any  manner  affected  by  such  change, 
but  the  same  shall  stand  or  proceed  as  if  no  such 
change  had  been  made.' " 

This  comprehensive  scope  given  to  the  word 
"proceeding"  is  clearly  supported  by  the  weight  of 
authority  in  Ohio,  and  is  in  entire  harmony  with 
substantial  justice  to  all  property  owners  affected 
by  such  improvement,  and  likewise  to  the  public. 

New  proceedings  can  be  speedily  taken  by  the 
proper  authorities  without  any  substantial  delay, 
and  the  rights  of  all  private  persons,  as  well  as  the 
public,  will  be  thereby  abundantly  safeguarded. 

In  principle  such  a  construction  is  reinforced  by 
the  fact  that  the  amendments  in  question  in  this 
case  change  the  interest  rate  on  the  assessments 
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to  conform  to  the  interest  rate  on  the  bonds,  thereby 
enlarging  the  liability  of  property  owners,  and  giv- 
ing the  laws,  the  amended  acts,  the  character  of  ret- 
roactive legislation  as  affecting  obligations  pre- 
determined by  former  proceedings  and  assesments 
under  pre-existing  laws. 

We  come  now  to  the  remaining  question  as  to 
whether  or  not  the  amended  acts,  agreeable  to  said 
Section  26,  otherwise  expressly  provide;  that  is, 
do  the  amendments  expressly  include  pending  road 
improvements  ?  Bouvier  defines  the  word  "express" 
as  follows :  "Stated  or  declared,  as  opposed  to  im- 
plied. That  which  is  made  known  and  not  left  to 
implication." 

It  is  defined  in  19  Cyc,,  at  page  21 :  "Given  in 
direct  terms;  definite;  explicit;  manifest;  not  im- 
plied; not  dubious;  directly  stated;  not  implied  or 
left  to  inference;  distinctly  and  pointedly  given; 
*  *  *  that  which  is  made  known  and  not  left 
to  implication." 

But  the  word  itself  is  in  such  common  use  in  law 
that  there  is  no  room  for  doubt  as  to  its  clear 
meaning.  If  the  legislature  had  intended,  in  view 
of  said  Section  26,  to  include  pending  improve- 
ments theretofore  ordered,  or  assessments  thereto- 
fore made,  it  could  have  easily  and  clearly  so  ex- 
pressed its  pkin  purpose,  and  not  left  it  to  mere 
implication,  which  under  the  statute  is  obviously 
insufficient. 

The  language  pointed  out  in  the  act  as  "ex- 
pressly" providing  for  its  application  to  pending  im- 
provements, if  there  be  any  such  express  provision, 

Digitized  by  VjOOQ  IC 


101 0.  S.]  STATE,  EX  REL.,  v.  ZANGERLE,  AUD.245 
Opinion,  per  Wanamaxek,  J. 

IS  conceded  to  be  in  Section  3  of  the  bill.    That  sec- 
tion reads : 

"This  act  is  hereby  declared  to  be  an  emergency 
act  necessary  for  the  immediate  preservation 
of  the  public  health,  peace  and  safety,  by 
reason  of  the  fact  certain  districts  in  the  state  are 
imable  to  sell  their  bonds  at  the  rate  of  interest 
provided  by  the  present  law  and  if  the  operation  is 
delayed  until  the  end  of  the  ninety  days'  period 
provided  by  the  constitution,  the  funds  from  such 
sales  will  not  be  available  for  carrying  out  the  pro- 
gram of  road  construction  during  the  current  year." 

It  is  nowhere  here  declared  that  the  necessary 
resolutions  have  been  passed  for  the  improvement, 
or  the  assessments  made,  but  merely  that  the  gen- 
eral scheme  or  plan  of  road  improvements  will  be 
unreasonably  delayed,  and  in  many  cases  may  be 
impossible  under  the  existing  rate  of  interest  pro- 
vided for  in  the  bonds.  This  Section  3  clearly  was 
intended  merely  to  exempt  the  act  from  the  referen- 
dum, by  declaring  it  to  be  an  emergency  act. 

The  writ  therefore  is  denied. 

Writ  denied. 

Jones,  Matthias  and  Johnson,  J  J.,  concur. 
Nichols,  C  J.,  dissents. 
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Shinnick,  etc.,  et  al.  V,  The  State,  ex  rel. 
Bowers. 

Schools — Teachers'  pensions  ^-^  Powers  of  boards  of  educaHon  — 
Creation  and  disbursement  of  fund  —  Section  7875  et  seq..  Gen- 
eral Code — Contributing  teacher  not  re-employed  —  Twenty 
years  aggregate  service — One-half  not  in  district, 

1.  Under  the  provisions  of  Part  Second,  Title  V,  Chapter  9,  of  the 

General  Code,  the  creation  of  a  teachers'  pension  fund  is 
optional  with  the  board  of  education  of  any  school  dis- 
trict, but  the  allowance  and  payment  of  such  pension  must  be 
made  as  provided  by  sudi  law  and  is  not  within  the  discretion 
of  the  board  of  education  or  the  board  of  trustees  of  such  fund. 

2.  A  teacher  employed  by  a  board  of  education  of  adistrict  wherein 

a  teachers'  pension  fund  has  been  created,  to  which  he  has  con« 
tributed  as  provided  by  such  law,  who  is  willing  to  continue  in 
sudi  service,  but  is  not  re-employed  by  the  board  of  education, 
is  entitled  to  a  pension  under  the  provisions  of  said  act,  where 
it  appears  that  such  teacher  had  been  engaged  in  teaching  in 
the  public  schools  for  a  period  aggregating  twenty  years,  re- 
gardless of  whether  one-half  of  the  period  of  his  service  was 
rendered  in  the  county  within  which  such  scho<^  district  is 
situated. 

(No.  16412  — Decided  May  11,  1920.) 

Error  to  the  Court  of  Appeals  of  Muskingum 
county. 

This  action  was  brought  by  the  State  of  Ohio, 
on  the  relation  of  W.  C.  Bowers,  in  the  court  of 
common  pleas  of  Muskingum  county.  The  allega- 
tions of  the  petition  therein  filed  were  in  substance 
that  pursuant  to  the  provisions  of  law  relative  to  a 
school  teachers'  pension  fund  the  board  of  educa- 
tion of  the  Zanesville  city  school  district,  in  Jan- 
uary, 1914,  created  a  school  teachers*  pension  fund, 
which  fund  is  under  the  management  and  control 
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of  a  board  of  trustees  named  as  defendants  in  the 
action;  that  relator  had  been  a  teacher  in  the  public 
schools  of  the  state  of  Ohio  for  a  period  of  thirty- 
five  years,  and  that  he  had  been  employed  as  super- 
intendent of  the  public  schools  of  said  city  of  Zanes- 
ville  from  January,  1910,  to  August  31,  1917,  on 
which  date  his  contract  of  employment  expired; 
that  he  was  an  applicant  for  re-employment  as  such 
superintendent  and  was  willing  to  continue  in  the 
service  of  the  board  of  education  of  said  district, 
but  that  he  was  not  re-employed  as  superintendent ; 
that  said  board  of  education  failed  to  employ  him 
in  any  capacity;  that  he  contributed  to  the  school 
teachers'  pension  fund  continuously  from  the  time 
of  its  creation,  in  the  amount  and  manner  required ; 
that  upon  failure  of  the  board  of  education  to  re- 
employ him  he  made  demand  upon  said  board  of 
trustees  for  the  allowance  and  payment  to  him  of 
a  pension  under  the  provisions  of  Title  V,  Chapter 
9,  General  Code  of  Ohio,  but  that  said  demand 
was  refused ;  and  that  he  was  not  able  to  pay  into 
said  fund  the  full  amount  or  difference  between  the 
sums  he  had  contributed  and  the  sum  of  $600  and 
requested  the  board  to  withhold  twenty  per  cent, 
of  each  monthly  payment  until  the  full  amount  of 
$600  had  been  by  him  thus  contributed  to  such 
fund. 

It  is  further  averred  that  the  school  year  in  said 
school  district  covers  a  period  of  ten  months.  Re- 
lator prayed  for  a  writ  of  mandamus,  commanding 
said  board  of  trustees  to  order  the  payment  of  a 
pension  to  relator  from  said  fund  at  the  rate  of 
$437.75,  annually,  during  his  life,  payable  $43.75 
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each  of  the  ten  months  of  the  school  year,  deduct- 
ing therefrom  twenty  per  cent,  until  the  sum  so 
deducted,  together  with  the  sums  heretofore  con- 
tributed by  plaintiff  to  said  pension  fund,  would 
aggregate  $600. 

The  material  facts  averred  in  the  petition  are  ad- 
mitted in  the  amended  answer  filed  by  the  defend- 
ants, and  it  is  then  alleged  that  by  refusal  to  re- 
employ the  relator  as  superintendent  said  board  of 
education  did  not  intend  to  retire  the  relator  or 
place  him  upon  the  pension  list  of  said  school 
district,  but  refused  to  continue  his  employment 
because  said  board  in  good  faith  believed  the  re- 
lator was  not  sufficiently  progressive  or  competent 
to  discharge  the  duties  of  such  employment,  and 
that  said  board  in  good  faith  intended  and  purposed 
to  employ  a  more  competent  and  progressive  man  as 
superintendent  of  said  schools;  and  that  relator 
did  not  make  application  for  employment  in  said 
schools  in  any  capacity  other  than  as  superintend- 
ent. 

Defendants  further  aver  that  relator  is  not  under 
any  physical  or  mental  disability  and  is  competent 
and  capable  to  perform  the  duties  of  teacher  in  a 
satisfactory  manner;  that  there  is  no  board  of 
trustees  of  any  school  teachers'  pension  fund  in  any 
other  school  district  in  Muskingum  county. 

A  general  demurrer  to  this  amended  answer  was 
sustained  by  the  common  pleas  court  and  a  per- 
emptory writ  of  mandamus  awarded  as  prayed  by 
the  relator.  That  judgment  was  affirmed  by  the 
court  of  appeals.    Reversal  is  sought  in  this  court. 
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Mr.  C.  T.  Marshall  and  Mr.  A.  A.  Frazier,  for 
plaintiffs  in  error. 

Mr.  E.  F.  O'Neal,  for  defendant  in  error. 

Matthias,  J.  The  primary  question  involved 
in  this  case  is  whether  the  relator  under  the  con- 
ceded facts  set  forth  in  the  pleadings  is  entitled 
under  the  laws  of  the  state  to  a  school  teachers' 
pension  and  whether  there  is  any  discretion  lodged 
in  the  board  of  trustees  of  such  teachers'  pension 
fund  to  allow  or  disallow  such  claim.  The  relator 
relies  upon  the  provisions  of  Section  7891,  General 
Code,  which  reads  as  follows : 

"A  teacher  who  resigns,  upon  application  within 
three  (3)  months  after  such  resignation  takes  ef- 
fect, shall  be  entitled  to  receive  one-half  of  the  total 
amount  paid  by  such  teacher  into  such  fund.  If  at 
any  time  a  teacher  who  is  willing  to  continue  in  the 
service  of  the  board  of  education  is  not  re-employed 
or  is  discharged  before  his  term  of  service  aggre- 
gates twenty  years,  then  to  such  teacher  shall  be 
paid  back  at  once  all  the  money  he  or  she  may  have 
contributed  under  this  law.  But  if  any  teacher  who 
has  taught  for  a  period  aggregating  twenty  years 
is  not  re-employed  by  the  board  of  education,  such 
failure  to  re-employ  shall  be  deemed  his  retiring, 
and  such  teacher  shall  be  entitled  to  a  pension  ac- 
cording to  the  provisions  of  this  act.'* 

Counsel  for  defendants  contend  that  relator  is 
not  entitled  to  the  pension  because  he  is  not  under 
any  physical  or  mental  disability  and  because  of  the 
fact  that  half  of  the  period  of  the  twenty-years 
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service  required  as  a  prerequisite  was  not  rendered 
in  the  public  schools  of  such  district  or  in  the  public 
schools  of  the  county. 

The  question  presented  therefore  is  whether 
the  provisions  of  Section  7891,  General  Code,  are 
qualified  by  the  provisions  of  Sections  7880  and 
7882,  General  Code.  By  the  former  it  is  provided 
that  a  board  of  education  of  a  district  where  a 
pension  fund  has  been  created  under  the  statute 
may  retire  any  teacher  on  account  of  physical  or 
mental  disability  who  has  taught  in  such  school  for 
a  period  aggregating  twenty  years,  one-half  of 
which  must  have  been  taught  in  the  public  schools 
of  that  district  or  of  the  county  in  which  they  are 
located. 

It  is  provided  by  Section  7882,  General  Code, 
that  any  teacher  may  retire  and  become  a  bene- 
ficiary of  such  pension  provision  who  has  taught 
for  a  period  aggregating  thirty  years,  provided 
one-half  of  such  term  of  service  has  been  rendered 
in  the  public  schools  of  such  district  or  of  the 
county  in  which  the  district  is  located.  By  the  pro- 
visions of  Section  7883,  General  Code,  it  is  pro- 
vided that  each  teacher  so  retired  or  retiring  shall 
be  entitled  during  the  remainder  of  his  or  her 
natural  life  to  receive  a  pension  annually  of  $12.50 
for  each  year  of  service  as  teacher,  except  that  in 
no  event  shall  the  pension  be  paid  to  a  teacher  ex- 
ceed $450  in  any  one  year,  and  that  such  pension 
shall  be  paid  monthly  during  the  school  year. 

Section  7884,  General  Code,  provides  that  no 
such  pension  shall  be  paid  until  the  teacher  contrib- 
utes or  has  contributed  to  such  fund  a  sum  equal 
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to  $20  per  year  for  each  year  of  service,  but  that 
such  sum  shall  not  exceed  $600,  and  that  should 
such  teacher  retiring  be  unable  to  pay  the  full 
amount  thereof  before  receiving  a  pension  twenty 
per  cent,  of  such  pension  may  be  withheld  until  the 
amount  required  to  be  contributed  is  completed. 

Section  7885,  General  Code,  requires  that,  if 
such  pension  fund  at  any  time  is  insufficient  to 
meet  the  pensions  so  provided,  the  amount  in  the 
fund  shall  be  prorated  between  the  parties  entitled 
to  it. 

The  provisions  of  Section  7891,  General  Code,  in 
question  here,  were  not  a  part  of  the  original  school 
teachers^  pension  act  and  were  not  enacted  until 
1911,  and  were  published  in  102  Ohio  Laws,  445. 
Theretofore,  as  we  have  seen,  provision  had  been 
made  whereby  a  board  of  education  might  retire  a 
teacher  physically  or  mentally  incapacitated,  after 
twenty-years  service,  and  that  action  would  entitle 
such  teacher  to  a  pension  under  the  provisions  of 
Section  7883,  General  Code,  provided  such  teacher 
had  taught  ten  years  in  the  public  schools  of  that 
county;  and  it  was  also  at  the  same  time  provided 
that  a  teacher  might  voluntarily  retire  and  become 
a  beneficiary  under  the  provisions  of  Section  7883, 
General  Code,  after  having  taught  for  a  period 
aggregating  thirty  years,  providing  fifteen  years 
of  such  service  had  been  rendered  in  the  public 
schools  of  the  county  where  such  district  was  lo- 
cated. Some  good  and  satisfactory  reason  must 
have  appeared  to  the  legislature  for  subsequently 
enacting  the  provisions  here  in  question,  whereby  a 
teacher  should  be  entitled  to  a  pension  under  the 
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provisions  of  Section  7883,  even  though  such 
teacher  had  not  been  retired  by  the  board  of  edu- 
cation because  of  mental  or  physical  disability,  or 
had  not  voluntarily  retired,  as  provided  in  Section 
7882,  his  discontinuance  from  the  service  of  teach- 
ing in  the  public  schools  being  occasioned  by  the 
mere  refusal  of  re-employment  by  the  board  of 
education,  and  hence  the  enactment  of  the  provision 
under  consideration,  wherein  it  is  provided  that 
under  such  circumstances  if  the  teacher  shall  have 
taught  for  a  period  aggregating  twenty  years  he 
shall  be  entitled  to  a  pension.  A  different  condition 
is  thereby  provided  for  than  set  out  in  Sections 
7880  and  7882,  General  Code. 

It  is  probably  not  for  us  to  speculate  as  to  what 
may  have  been  the  motive  of  the  legislature  in  mak- 
ing the  distinction  pointed  out,  whereby,  after  pro- 
viding in  one  instance  that  a  teacher  may  be  re- 
tired by  the  bo^rd  for  a  physical  or  mental  dis- 
ability under  which  circumstances  the  right  of  such 
teacher  to  a  pension  is  contingent  upon  his  having 
taught  an  aggregate  of  t\yenty  years,  ten  of  which 
must  have  been  within  the  county,  and  in  another 
instance  that  a  teacher  may  voluntarily  retire  after 
having  taught  thirty  years,  and  be  entitled  to  a 
pension  if  fifteen  years  thereof  had  been  in  the 
service  of  the  public  schools  of  the  county,  it  sub- 
sequently provides  that  a  teacher  who  was  neither 
retired  by  reason  of  physical  or  mental  disability, 
nor  voluntarily  retired,  but  who,  upon  the  other 
hand,  desired  to  continue  in  the  service  of  the 
school,  would  be  entitled  to  the  benefits  of  the 
pension  if  he  had  been  engaged  in  the  service  of 
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teaching  in  the  public  schools  for  a  period  aggre- 
gating twenty  years,  whether  half  thereof  was  in 
the  county  where  such  city  was  situated,  or  in  an 
adjoining  county  or  elsewhere.  It  may  have  been 
for  the  purpose  of  providing  an  additional  incentive 
for  the  board  of  education  to  continue,  in  the  service 
of  the  public  schools  teachers  who  were  physically 
and  mentally  capable  and  who  did  not  desire  to 
retire  from  the  service  of  teaching  in  the  public 
schools. 

In  view  of  the  fact  that  under  this  law  such 
teachers'  pension  fund  is  created  by  the  board  of 
ediKation  of  the  school  district,  it  is  difficult  to 
see  what  difference  it  would  make  whether  half 
of  the  aggregate  period  of  service  had  been  taught 
in  that  county  or  the  adjoining  county  or  some 
other  county  in  the  state.  The  legislature  which 
enacted  the  provisions  of  Section  7891,  General 
Code,  may  have  so  considered  the  matter.  How- 
ever, we  are  not  concerned  with  the  motive  which 
prompted  the  enactment  of  the  provisions  of  Sec- 
tion 7891.  These  provisions  are  clear,  plain  and 
concise  and  where  a  teacher  has  taught  in  the 
public  schools  for  a  period  aggregating  twenty 
years,  and  has  contributed  to  the  pension  fund  as 
required  by  law,  and  desires  to  continue  in  the  em- 
ployment of  such  board  of  education,  the  refusal 
of  such  board  to  re-employ  him  entitles  sJuch 
teacher  to  a  pension  as  provided  by  Section  7883, 
General  Code. 

Presumably  this  statute  was  enacted  for  the  wel- 
fare of  the  public  schools,  and  the  benefits  which 
may  accrue  to  an  individual  teacher  are  only  an 
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incident.  .  Under  this  law  the  benefits  of  this 
pension  fund,  when  created,  are  not  limited  by  the 
statute  to  teachers  in  the  public  school  who  may 
have  suffered  physical  or  mental  disability.  It  is 
treated  both  as  a  disability  pension  and  a  service 
pension,  for  under  the  terms  of  the  original  act  a 
teacher  would  be  entitled  to  its  benefits  by  reason 
of  voluntary  retirement,  after  having  served  for 
the  period  required,  just  the  same  as  one  who  was 
placed  on  the  retired  list  by  action  of  the  board  of 
education.  It  is  pointed  out  that  a  teacher  who 
had  served  in  the  Zanesville  schools  one  year  might 
under  this  provision  be  entitled  to  the  benefits  of 
the  pension  fund  of  that  city  if  the  board  of  edu- 
cation failed  to  re-employ  him,  if  he  had  previously 
served  elsewhere  for  a  period  of  nineteen  years. 
That  might  be  possible,  but  what  material  differ- 
ence would  it  make  whether  that  nineteen-years 
service  had  been  in  the  public  schools  of  Dresden, 
in  the  same  county,  or  in  Newark,  in  an  adjoining 
county?  Contribution  to  the  fund  would  be  the 
same  in  one  case  as  in  the  other. 

It  seems  clear  that  if  it  had  not  been  intended 
that  Section  7891  should  meet  a  condition  not  there- 
tofore provided  for  by  the  provisions  of  Sections 
7880  and  7882,  General  Code,  it  would-  not  have 
been  enacted;  and  if  it  had  been  intended  that  the 
provision  contained  in  Section  7891,  here  under 
consideration,  should  be  governed  by  the  provisions 
of  Sections  7880  and  7882,  the  legislature  would 
not  have  incorporated  in  Section  7891  any  pro- 
vision whatever  as  to  the  period  of  service  required 
as  a  prerequisite  to  the  allowance  of  a  pension. 
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Having  expressiy  providtd  that  under  the  circum- 
stances stated  a  teacher  who  had  rendered  service 
for  a  period  aggregating  twenty  years  should  be 
entitled  to  a  pension,  the  legislature  certainly  would 
have  also  incorporated  the  proviso  referred  to  in 
Sections  7880  and  7882,  or  referred  to  the  same, 
had  it  been  intended  that  either  of  them  should 
qualify  the  express  provisions  of  Section  7891.  It 
would  seem  also  that  had  it  been  the  intention  of 
the  legislature  that  the  twenty-years  aggregate  serv- 
ice should  refer  to  service  in  that  district  alone, 
that  would  also  have  been  expressly  stated.  The 
provision  of  Section  7891  here  under  consideration 
being  the  later  enactment  certainly  should  not  be 
so  construed  as  to  destroy  its  effect  or  defeat  its 
evident  purpose. 

The  allegations  of  the  amended  answer  consti- 
tute no  defense  to  this  action,  for  in  view  of  the 
provisions  of  Section  7891  the  intention,  desire, 
purpose  or  motive  of  the  board  of  education  in  re- 
fusing re-employment  is  immaterial.  Nor  is  the 
board  of  trustees  of  this  fund  permitted  any  dis- 
cretion with  reference  to  the  allowance  and  pay- 
ment of  such  pension.  It  is  optional  for  the  board 
of  education  in  the  first  instance  to  create  such 
pension  fund,  but  when  it  is  created  in  the  manner 
provided  by  statute,  and  a  board  of  trustees  ap- 
pointed to  administer  the  same,  that  board  has  no 
discretion  whatever  to  make  an  award  or  refuse 
an  award.  The  statute  clearly  prescribes  the  con- 
ditions which  entitle  a  school  teacher  to  the  bene- 
fits of  the  fund,  and  when  such  teacher  fully  meets 
those  conditions  payment  of  the  amount  to  which 
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such  teacher  is  entitled  under  the  undisputed  facts 
in  the  particular  case  cannot  be  refused,  although 
the  amount  may  be  then  or  subsequently  affected 
by  reason  of  the  necessity  of  prorating  as  required 
by  Section  7885,  General  Code. 

The  judgment  of  the  court  of  appeals  is  there- 
fore affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Johnson,  Wanamaker, 
Robinson  and  Merrell,  JJ.,  concur. 


The  State,  ex  rel.  Voight,  Jr.,  v.  Lueders, 
Probate  Judge. 

Mandamus  —  Probate  court  to  journalise  decision  —  Grantmg  aP" 
plication  to  set  aside  execution  —  Property  seized  by  writ  of 
attachment  —  Issued  by  common  pleas  court, 

(No.  16632 -Decided  June  3,  1920.) 

In  Mandamus. 

Mr,  George  S.  Hawke  and  Mr.  Henry  L.  Rocket, 
for  relator. 

Mr.  Herman  P.  Goehel,  for  respondent. 

By  the  Court.  This  is  an  original  action  in 
mandamus,  wherein  the  relator,  Lewis  Voight,  Jr., 
prays  for  a  peremptory  writ  of  mandamus  com- 
manding respondent  to  enter  upon  the  journal  of 
his  court  his  decision  upon  an  application  filed  to 
set  aside  a  writ  of  execution  issued  from  his  court. 
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Acting  upon  the  suggestion  noted  in  the  case  of 
State,  ex  reU  Voight,  Jr.,  v.  Lueders,  Probate  Judge, 
decided  at  the  present  term,  ante,  211,  the  relator 
on  April  28, 1920,  filed  his  application  in  the  probate 
court  to  set  aside  the  writ  of  execution  issued  on 
an  alleged  judgment  in  that  court,  which  execution 
was  then  in  the  hands  of  the  sheriff. 

It  appears  further  from  the  proceedings  that  on 
April  29,  1920,  a  hearing  was  had  upon  said  appli- 
cation. Prior  to  that  time,  however,  it  also  appears 
that  an  action  had  been  filed  against  the  relator  in 
the  court  of  common  pleas  of  Hamilton  county  in 
cause  No.  174,344,  wherein  attachment  had  been 
issued  attaching  the  stock  certificate  in  question, 
and  that  the  coroner  of  that  county  had  seized  the 
certificate  of  stock  under  a  writ  of  attachment  and 
had  taken  possession  thereof  from  the  sheriff  who 
was  holding  the  same  under  a  writ  of  execution 
issued  from  the  probate  court.  These  facts  being 
made  to  appear  to  the  probate  court,  and  that  the 
property  was  no  longer  in  the  hands  of  the  sheriff, 
that  court  decided  that  since  the  execution  had 
spent  its  force  no  order  or  finding  could  lawfully 
be  made  by  him  which  would  give  life  and  effect  to 
the  execution,  and  that  any  action  by  the  probate 
court  would  be  futile  and  of  no  avail.  No  journal 
entry  was  made  of  this  decision. 

In  this  action  we  are  not  called  upon  to  decide 
whether,  as  claimed  by  the  relator,  the  order  of 
attachment  issued  from  the  common  pleas  court 
was  validly  executed  by  seizure  of  the  stock  or 
should  have  been  executed  by  proceedings  in  gar- 
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nishment  under  Section  11829,  General  Code. 
{Locke  V.  Butler,  19  Ohio  St.,  587.)  That  feature 
of.  the  case  remains  to  be  disposed  of  in  the  com- 
mon pleas  court  action. 

Since  the  application  of  the  relator  to  set  aside 
the  writ  was  properly  presented  to  the  probate 
court  it  was  incumbent  upon  that  court  to  act  upon 
that  application  and  enter  its  determination  on  the 
journal.  The  court  speaks  through  its  journal.  A 
peremptory  writ  will  therefore  be  awarded  to  the 
relator  commanding  the  respondent  to  enter  upon 
his  journal  his  decision  upon  the  application  of  the 
relator  to  set  aside  the  writ  of  execution. 

Writ  allowed. 

Jones,  Matthias,  Johnson,  Robinson  and 
Merrell,  JJ.,  concur. 
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The  State,  ex  rel.  Voight  et  al.,  v.  Lueders, 
Probate  Judge. 

Mandamus — Probate  court  —  Appointment  of  administrator  de 
bonis  non  — Administration  of  bequest  of  corporate  stocks 
Indebtedness  of  legatee  to  estate, 

(No.  16646  — Decided  June  3,  1920.) 

In  Mandamus. 

Mr.  Geo.  S.  Hawke  and  Mr.  Henry  L.  Rocket, 
for  relators. 
•  Mr.  Herman  P.  Goehel,  for  respondent. 

By  the  Court.  The  relators  seek  the  original 
jurisdiction  of  this  court,  praying  for  a  peremptory 
writ  of  mandamus  commanding  the  respondent  to 
appoint  an  administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  Lewis  Voight,  Sr.,  de- 
ceased. 

The  cause  came  on  for  hearing  upon  the  peti- 
tion and  answer. 

It  appears  that  on  February  9,  1920,  the  relators 
filed  a  motion  in  the  probate  court  of  Hamilton 
county  for  the  appointment  of  an  administrator  de 
bonis  non  for  the  estate  of  Lewis  Voight,  Sr.,  and 
that  on  May  1,  1920,  this  motion  was  overruled. 

From  this  brief  statement  of  the  facts  it  is  at 
once  evident  that  the  prayer  for  a  peremptory  writ 
of  mandamus  to  compel  the  appointment  of  an  ad- 
ministrator de  bonis  non  should  be  denied,  for  the 
reason  that  the  relators  have  a  full  and  adequate 
remedy  by  a  proceeding  in  error. 

In  the  case  recently  reported  by  this  court,  State, 
ex  rel.  Voight,  Jr.,  v.  Lueders,  Probate  Judge,  ante. 
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211,  the  facts  therein  disclosed  that  in  the  ad- 
ministration case  No.  71,037  the  probate  court  had 
ordered  50  shares  of  stock  in  The  United  States 
Wall  Paper  Company,  devised  to  Lewis  Voight, 
Jr.,  to  be  retained  by  the  executrix  of  the  estate  as 
part  of  the  assets  thereof,  subject  to  a  charge  of  - 
$5,163.50  found  by  the  court  to  be  due  the  estate 
for  moneys  loaned  to  Lewis  Voight,  Jr.,  since  Sep- 
tember 1,  1907.  It  does  not  appear  that  this  stock 
was  ever  judicially  disposed  of  and  accounted  for 
by  the  executrix.  This  being  true,  since  the  execu- 
trix has  since  deceased,  it  is  evident  that  the  estate, 
so  far  as  this  stock  is  concerned,  still  remains  un- 
settled and  that  an  administrator  de  bonis  non  with 
the  will  annexed  should  have  been  appointed  to  suc- 
ceed the  executrix. 

When  the  reported  case  was  heard  this  court 
was,  and  is  now,  of  the  opinion  that  the  50  shares 
of  stock,  while  subject  to  the  charge  decreed,  were 
not  only  a  part  of  the  assets  of  the  estate,  but  that, 
if  not  theretofore  sold  by  judicial  decree,  Lewis 
Voight,  Jr.,  was  entitled  to  a  credit  of  the  true 
value  of  said  stock  in  the  hands  of  the  executrix, 
together  with  dividends  that  may  have  been  paid 
to  her,  if  any,  and  that  such  should  be  applied  in 
payment  of  the  sum  $5,163.50  and  interest  fotmd 
due  the  estate  from  Lewis  Voight,  Jr. 

However,  for  the  reason  stated,  a  perjemptory 
writ  of  mandamus  is  denied. 

Writ  denied, 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Robinson  and  Merrell,  JJ.,  concur. 
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Fairchild  V.  The  Lake  Shore  Electric 
Railway  Company. 

PubUc  highways — Use  by  public  and  grantee  of  franchise  —  Recife 
rocal  rights,  duties  and  obligations  —  Exercise  of  care  — 
Depositions  —  Right  to  take  pending  error  proceedings --^  Tax^ 
ing  expense  as  costs, 

L  The  grant  of  authority  to  construct  an  interurban  railway  in  a 
public  highway  does  not  confer  on  the  company  the  exclusive 
use  of  the  portion  of  the  highway  on  which  the  track  is  con- 
structed 

2.  In  such  situation  the  rights  of  the  public  are  not  inferior  to  those 

of  the  company.  The  company  and  the  public  have  mutual 
obligations  of  care  in  the  use,  to  be  determined  with  due  regard 
to  the  circumstances  in  each  case  and  to  the  necessity  of  the 
car  confining  its  passage  to  the  tracks  and  its  inability  to  turn 
out  to  avoid  injury.  It  is  the  duty  of  the  company  to  equip 
and  4>perate  its  cars  with  such  appliances,  lights  and  warnings, 
and  under  such  proper  control,  as  ordinary  care  under  the 
circumstances  requires. 

3.  An  existing  as  distinguished  from  a  potential  issue  of  fact  in  a 

trial  court  is  not  necessary  in  order  that  a  party  may  exercise 
the  right  given  by  Section  11526,  General  Code,  to  take  testi- 
mony by  deposition  at  any  time  after  service  of  summons  on 
•the  defendant.  Either  party  may  take  depositions  while  error 
proceedings  are  pending  in  a  reviewing  court  to  reverse  the 
judgment  of  the  trial  court.  If  such  depositions  are  not  used, 
the  expense  of  taking  them  cannot  be  taxed  in  the  costs  of  the 
case. 

(No.  16369  — Decided  May  11,  1920.) 

Error  to  the  Court  of  Appeals  of  Lucas  county. 

The  plaintiff  in  error  brought  suit  against  the 
Lake  Shore  Electric  Railway  Company  in  the  com- 
mon pleas  of  Lucas  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  the 
negligence   of   the   company.      In    the   amended 
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petition  upon  which  the  case  was  tried  the  plaintiif 
alleged  the  operation  of  an  electric  road  in  San- 
dusky county  west  of  Fremont ;  that  the  defendant 
then  had  and  still  has  its  tracks  and  line  of  rail- 
road upon  a  portion  of  the  public  highway  which 
before  construction  of  the  railroad  was  occupied 
and  used  by  the  public  as  a  highway  for  travel;  that 
the  line  of  the  defendant  company  encroached  upon 
the  highway  and  thereby  made  the  road  hazardous 
and  dangerous  for  vehicle  travel,  especially  in  the 
night  time;  that  the  elevated,  graded  and  macad- 
amized part  of  the  highway  is  much  traveled  and 
exclusively  used  for  travel  in  the  winter  season,  and 
that  the  only  part  that  could  at  that  time  be  used  on 
account  of  the  wet  and  muddy  condition  of  the 
low  and  ungraded  parts  was  narrow  and  out  of 
repair,  contained  holes  in  many  places,  particularly 
at  the  point  where  the  plaintiff  received  his  injuries, 
and  that  wagons,  vehicles  and  buggies  were  com- 
pelled to  travel  near  to  the  defendant's  track  be- 
cause of  these  holes  and  depressions  and  be  in 
danger  of  being  struck  by  the  cars  thereon,  all  of 
which  was  known  to  the  defendant;  that  the  de- 
fendant operated  its  cars  in  the  night  time,  and  at 
irregular  times,  and  without  a  schedule  for  the 
information  of  the  public,  and  on  the  night  of  the 
injury  to  the  plaintiff  at  a  high  and  dangerous  rate 
of  speed,  to-wit,  about  fifty  miles  per  hour;  that 
on  the  night  of  January  11,  1913,  a  car  operated 
without  a  lighted  headlight  approached  the  plaintiff 
while  he  was  driving  along  the  highway  westward, 
near  the  village  of  Hessville,  without  the  knowl- 
edge of  the  plaintiff,  and  recklessly  and  negli- 
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gently  approached  plaintiff's  rig  from  the  rear,  at  a 
high  and  dangerous  rate  of  speed,  while  plaintiff 
was  driving  near  to  the  car  tracks,  and  after  the 
defendant  saw  or  should  have  seen  the  plaintiff's 
rig  close  to  the  track;  that  plaintiff  before  he  drove 
near  the  tracks  of  defendant  turned  and  looked 
back  along  the  track  and  listened  for  cars,  but 
neither  saw  nor  heard  them;  and  that  defendant 
carelessly  and  negligently  omitted  while  approach- 
ing plaintiff  to  give  him  any  signal  warning  or 
notice  by  gong,  whistle  or  light,  by  reason  of  which 
negligent  act  in  not  stopping  or  slowing  down  its 
car,  after  seeing  the  position  of  the  plaintiff's  buggy 
in  the  tracks,  as  aforesaid,  when  it  had  plenty  of 
time  to  do  so,  defendant  struck  plaintiff's  buggy, 
breaking  and  destroying  the  same  and  seriously 
injuring  the  plaintiff  in  the  respects  which  are  spe- 
cifically set  forth  in  the  petition. 

The  amended  petition  further  averred  that  the 
plaintiff  looked  at  a  point  about  one  hundred  feet 
east,  more  or  less,  from  the  place  where  the  de- 
fendant's car  struck  his  buggy,  eastward  along  the 
defendant's  track,  and  listened  for  cars,  but  saw 
and  heard  nothing. 

The  answer  of  the  defendant  denied  any  negli- 
gence on  its  part  and  averred  that  the  plaintiff  was 
entirely  familiar  with  the  location  of  the  tracks  of 
the  company  on  the  highway  and  shortly  before 
the  time  of  the  injury  carelessly  and  negligently 
drove  his  horse  and  carriage  close  to,  upon  and 
over  the  rails  of  the  tracks,  without  exercising 
ordinary  care,  or  any  care,  for  his  own  safety,  or 
to  ascertain  the  approach  of  defendant's  car ;  and 
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that  the  defendant  had  erected  its  tracks  under 
authority  of  the  duly  authorized  public  bodies. 

The  reply  of  the  plaintiff  was  a  general  denial  of 
the  allegations  of  the  answer  save  and  except  the 
admissions  therein. 

The  cause  was  tried  to  a  jury,  which  rendered  a 
verdict  in  favor  of  the  plaintiff.  The  judgment 
which  was  entered  on  this  verdict  by  the  trial  court 
was  reversed  by  the  court  of  appeals,  and,  in  this 
proceeding,  the  plaintiff  seeks  to  reverse  the  judg- 
ment of  the  court  of  appeals  and  affirm  that  of  the 
common  pleas. 

Messrs.  Marshalt  &  Fraser  and  Mr.  D.  B.  Love, 
for  plaintiff  in  error. 

Messrs.  Tyler,  Northup  &  McMahon,  for  de- 
fendant in  error. 

Johnson,  J.  By  its  entry  it  is  shown  that  the 
court  of  appeals  reversed  the  judgment  of  the  trial 
court  for  three  reasons.  They  will  be  examined  in 
their  order. 

I.  That  the  court  erred  in  giving  to  the  jury  be- 
fore argument  charge  No.  2,  requested  by  the 
plaintiff,  viz.,  "You  are  instructed  that  if  the  pre- 
ponderance of  the  evidence  shows  that  at  and 
shortly  before  the  time  of  the  collision,  the  head- 
light on  this  car  was  not  in  operation,  you  are  at 
liberty,  if  you  so  determine,  to  find  that  the  absence 
of  the  headlight  constituted  negligence  on  the  part 
of  the  defendant,"  and  in  thereafter  charging  the 
jury  in  the  general  charge :  "The  burden  is  upon 
the  plaintiff  to  show  that  the  defendant  did  not 
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exercise  ordinary  care  in  operating  its  car;  to- wit, 
was  the  headlight  lighted  or  unlighted?  Did  the 
headlight  shine  at  and  preceding  the  time  of  the 
accident?  The  burden  is  upon  the  plaintiff  to  show 
that  it  did  not  shine.  If  it  did  not  shine,  and  the 
defendant  operated  its  car  without  a  light,  was 
that  operation  the  exercise  of  ordinary  care  under 
the  circumstances?" 

It  is  insisted  that  by  this  language  the  court  in- 
dicated to  the  jury  that  the  defendant  would  not 
be  exercising  ordinary  care  in  the  operation  of  the 
car  if  the  headlight  was  not  lighted,  and  that  it 
unduly  emphasized  the  importance  of  the  issue  as 
to  whether  the  headlighf  was  burning  or  not. 

The  testimony  showed  that  the  night  on  which 
the  accident  occurred  was  very  dark;  that  the  car 
was  not  running  on  a  regular  schedule;  and  that 
its  speed  at  the  time  was  very  rapid.  It  must  also 
be  noted  that  it  was  running  upon  a  public  highway 
where  it  was  the  duty  of  the  company  to  operate 
its  car  with  reference  to  the  rights  of  others  right- 
fully traveling  on  the  highway;  that  the  duty  to 
use  care  in  such  circumstances  is  reciprocal. 
Neither  the  company  nor  the  traveler  has  any  ex- 
clusive rights  in  the  highway  and  each  is  under' 
obligation  to  use  that  care  which  the  circumstances 
would  dictate  to  ordinarily  prudent  and  careful 
persons. 

We  think  it  clear  that  in  the  special  charge  it  is 
left  to  the  jury  to  determine  whether  the  absence 
of  the  headlight  constituted  negligence  under  the 
circumstances^  if  they  should  find  by  the  preponder- 
ance of  the  evidence  that  it  was  riot  in  operation* 
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And,  in  the  portion  of  the  general  charge  quoted, 
substantially  the  same  proposition  is  laid  down  and 
the  same  instruction  given.  The  jury  must  have 
been  impressed — it  is  apparent  from  the  record — 
that  the  question  of  the  headlight  was  an  important 
feature  of  the  case.  The  defendant  had  itself 
emphasized  the  importance  of  this  feature  by  its 
request  to  the  court  to  give  the  following  charge, 
which  the  court  gave:  "No  matter  what  you  may 
find  with  respect  to  any  other  issue  in  this  case, 
you  must  return  a  verdict  for  the  defendant  unless 
you  find  that  there  was  no  headlight  burning  on  the 
defendant's  car  at  the  time  it  was  approaching  the 
point  where  the  collision  occurred.'^  The  court  left 
it  to  the  jury  to  determine  whether  the  absence  of 
the  headlight  showed  the  exercise  of  ordinary  care 
under  the  circumstances  which  the  testimony  dis- 
closed. 

The  court  at  the  request  of  the  defendant  sub- 
mitted interrogatories  to  the  jury  touching  the 
questions  whether  an  electric  sign  and  a  classifica- 
tion lamp  were  upon  the  defendant's  car  at  the  time 
of  the  injury,  whether  the  headlight  on  the  car  was 
lighted  while  it  was  running  over  the  thousand  feet 
of  track  immediately  east  of  the  accident,  and 
whether  the  plaintiff's  buggy  at  the  time  that  the 
collision  occurred  was  resting  crosswise  of  the  de- 
fendant's tracks.  The  first  two  interrogatories  the 
jury  answered  in  the  affirmative  and  the  last  two 
in  the  negative.  These  answers  manifest  a  full 
and  intelligent  understanding  by  the  jury  of  the 
controlling  issues,  and  as  to  where  the  preponder- 
ance of  the  evidence  was  on  these  issues. 
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IL  The  court  of  appeals  was  of  the  opinion  that 
the  trial  court  also  erred  in  the  following  portion 
of  its  general  charge:  "Should  you  find  upon  the 
issues  of  negligence  and  contributory  negligence  in 
favor  of  the  defendant,  you  need  consider  the  case 
no  longer,  and  your  deliberations  end  at  that  point," 
It  is  urged  that  this  language  was  misleading,  that 
it  gave  the  impression  to  the  jury  that  in  order  to 
find  for  the  defendant  it  was  necessary  to  find  in 
favor  of  the  defendant  on  the  issues  of  negligence 
and  contributory  negligence,  both.  Of  course  if 
the  jury  should  find  in  favor  of  the  defendant 
either  upon  an  issue  of  negligence  or  contributory 
negligence,  the  defendant  would  be  entitled  to  the 
verdict. 

But  just  preceding  the  portion  of  the  charge 
above  quoted,  the  trial  court  had  clearly  and  cor- 
rectly instructed  the  jury  with  reference  to  negli- 
gence and  contributory  negligence,  and  had  con- 
cluded the  exposition  in  these  words:  "If  you  shall 
find  that  the  defendant  was  negligent,  but  you  also 
find  that  the  plaintiflF  himself  was  negligent,  then 
the  plaintiff  cannot  recover.  If  negligence  of  the 
plaintiflF  and  of  the  defendant  both  concurred,  the 
plaintiflP  cannot  recover  for  his  injury.  If  the  de- 
fendant was  not  negligent  and  the  plaintiff  not 
negligent,  the  plaintiff  cannot  recover." 

In  this  situation  we  cannot  believe  that  any  juror 
could  be  misled  by  the  use  of  the  word  "and"  in- 
stead of  the  word  "or"  in  the  portion  of  the  charge 
to  which  objection  is  made.  Over-nice  verbal  dis- 
tinctions, which  close  analysis  may  discover,  should 
not  be  resorted  to  by  reviewing  courts  in  the  exam- 
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ination  of  the  work  of  trial  courts,  when  it  is  mani- 
fest that  men  of  ordinary  intelligence  would  not 
be  misled  in  the  performance  of  their  duties  as 
jurors. 

There  is  a  general  and  wholesome  tendency  to  dis- 
regard merely  technical  errors  or  verbal  slips  when 
from  the  context  it  appears  that  ccnnprehensive  and 
correct  instructions  have  been  given  and  sub- 
stantial justice  has  been  done. 

III.  It  is  also  urged  that  the  trial  court  erred 
in  admitting  in  evidence  at  the  trial  the  deposition 
of  Delbert  Reed,  taken  by  the  plaintiff,  and  this 
we  think  presents  the  most  important  question  in 
the  case.  The  facts  concerning  it  were  as  follows: 
The  jury  in  a  former  trial  had  returned  a  verdict  in 
favor  of  the  plaintiff,  and  the  court  of  appeals  in 
June,  1918,  heard  the  case  on  error  and  announced 
that  the  judgment  of  the  lower  court  was  reversed. 
No  entry  was  put  upon  the  journal  of  the  court  of 
appeals  until  September,  1918,  at  which  time  the 
mandate  remanding  the  case  to  the  court  of  com- 
mon pleas  was  issued.  In  July,  the  witness  Reed, 
who  was  a  soldier  in  the  United  States  Army,  was 
at  home  on  a  furlough.  Notice  was  served  upon 
the  defendant's  counsel  that  the  deposition  would 
be  taken  at  Fremont,  Ohio.  The  deposition  was 
taken.  Counsel  for  defendant  attended  and  cross- 
examined  the  witness  at  length.  The  deposition 
was  filed  in  the  court  of  common  pleas  in  August, 
1918,  and  was  admitted  in  evidence  on  the  trial 
thereafter  had  in  the  court  of  common  pleas,  over 
the  objection  of  the  defendant. 
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It  is  insisted  that  this  ruling  was  erroneous  be- 
cause the  case  was  not  pending  in  the  court  of 
common  pleas  at  the  time  of  the  taking  of  the  dep- 
osition, and,  therefore,  there  was  no  authority  in 
law  for  taking  it.  The  order  remanding  the  cause 
to  the  court  of  common  pleas  was  entered  in  the 
court  of  appeals  on  September  11.  The  court 
speaks  by  its  journal  and  the  fact  that  it  had  an- 
nounced in  June  that  the  judgment  below  would  be 
reversed  could  only  have  effect  when  the  entry  was 
made  on  the  journal.  Therefore,  the  question  is 
presented  whether  the  fact  that  the  error  proceeding 
was  still  undisposed  of  in  the  court  of  appeals  op- 
erated to  deny  to  the  plaintiff  the  right  to  take  the 
deposition  before  the  remanding  mandate  had  been 
filed  in  the  common  pleas  court. 

By  Section  11526,  General  Code,  it  is  provided 
that  either  party  may  commence  taking  testimony 
by  deposition  at  any  time  after  service  upon  the  de- 
fendant. 

Section  11534  provides  for  notice  to  the  adverse 
party,  in  which  the  name  of  the  court,  or  the  tri- 
bunal in  which  the  deposition  is  to  be  used,  and  the 
time  when  and  place  where  it  will  be  taken,  shall 
be  specified. 

Section  11538  provides  for  the  transmission  of 
the  deposition  to  the  clerk  of  the  court  where  the 
action  or  proceeding  is  pending. 

In  this  case,  as  already  stated,  an  error  proceed- 
ing had  been  brought  in  the  court  of  appeals.  The 
error  proceeding  under  our  code  does  not  operate 
to  transfer  the  entire  case  to  the  court  of  appeals- 
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Section  12265,  General  Code,  provides  that  no 
proceeding  in  error  shall  stay  execution  unless  a 
supersedeas  bond  is  filed  with  the  clerk  of  the  court 
in  which  the  record  of  the  judgment  was  made.  In 
this  case  the  supersedeas  bond  was  given,  but  it  did 
not  alter  or  affect  in  any  way  the  validity  or  vital- 
ity of  the  judgment  in  the  case.  It  merely  stayed 
execution  on  it.  In  appealable  cases  a  different 
situation  is  presented.  The  giving  of  the  appeal 
bond  removes  the  entire  case  to  the  court  of  appeals 
and  it  is  there  tried  de  novo.  The  appeal  vacates 
the  judgment  or  decree  in  the  court  below.  The 
court  below  has  lost  all  power  to  do  anything  in 
the  case  when  it  has  been  appealed.  Not  so  in 
error  proceeding.  The  very  object  of  the  error 
proceeding  was  to  procure  a  new  trial  in  the  com- 
mon pleas  court. 

In  Bode/Admx.,  v.  Welch,  29  Ohio  St.,  19,  a 
judgment  was  recovered  against  Welch  before  a 
justice  of  the  peace  on  March  26,  1875.  Defendant 
was  'entitled  by  the  law  then  in  force  to  an  appeal 
on  ^ving  bond  within  ten  days.  On  March  30 
the  section  of  the  law  giving  the  right  of  appeal 
was  repealed  without  any  saving  clause  to  actions 
pending  or  causes  of  actions  subsisting.  But  it 
was  provided  by  the  act  of  February  19,  1866,  that 
''whenever  a  statute  is  repealed  or  amended,  such 
repeal  or  amendment  shall  in  no  manner  affect 
pending  actions  *  *  *  unless  otherwise  ex- 
pressly provided  in  the  amending  or  repealing  act." 
The  court  held  that  the  act  of  March  30,  1875, 
must  be  construed  as  though  the  above-quoted  sec- 
tion of  the  act  of  '66  were  appended  to  it,  and  that 
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the  case  after  judgment  in  the  justice's  court  was 
a  pending  action  or  proceeding  or  cause  thereof, 
so  that  the  amendatory  act  of  75  did  not  affect 
the  right  of  appeal  therefrom.  The  court  says, 
at  page  22:  "It  is  true,  in  a  strictly  technical 
sense,  that  there  was  no  ^action'  or  'proceeding* 
pending  at  the  time  the  repealing  act  took  effect, 
because  a  *final  judgment'  had  been  rendered  there- 
in. But  the  judgment  was  final  only  with  ref- 
erence to  the  power  of  the  court,  and  its  action  in 
the  case.  With  reference  to  the  rights  of  the 
parties  it  was  not  final." 

This  view  of  the  meaning  of  the  word  "pending" 
in  different  connections  in  which  it  has  been  used 
has  been  upheld  in  Hupp  et  al.  v.  Hock-Hocking 
Oil  &  Natural  Gas  Co.,  88  Ohio  St.,  61,  67; 
O'Maley  v.  Reese,  1  Barb.,  643;  Ulshafer  v.  Stew- 
art,  71  Pa.  St.,  170;  Mitchell  &  Rammelsburg 
Furniture  Co.  v.  Sampson,  40  Fed.  Rep.,  805,  and 
Scherrer  v.  Caneza,  Sheriff,  33  La.  Ann.,  314. 

In  Long,  Exr.,  v.  Straus  et  al.,  124  Ind.,  84,  it  is 
said:  "It  is  also  argued  that,  as  the  cause  was 
pending  in  this  court  at  the  time  the  deposition  was 
taken,  it  should  have  been  suppressed.  There  is 
no  strength  in  this  position.  The  appellees  had  a 
right  to  take  depositions  to  preserve  testimony  at 
any  time,  and  the  fact  that  the  case  was  pending 
on  appeal  did  not  deprive  them  of  this  right.  They 
are  not  bound  to  take  the  risk  of  losing  the  testi- 
mony;  but  had  there  been  no  opportunity  for  using 
it  they  would  have  been  compelled  to  pay  the  costs 
of  securing  it" 
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In  8  Ruling  Case  Law,  page  1164,  it  is  said: 
"The  existence  of  an  actual,  as  distinguished  from 
a  potential,  issue  of  fact  is  not  made  a  conclusive 
test  of  the  right  to  take  depositions  de  bene  esse, 
and  consequently  such  depositions  may  be  taken 
pending  an  appeal  as  well  as  before  verdict  or  find- 
ings upon  the  issues  of  fact  in  the  action." 

In  Sections  12216  and  12217,  General  Code,  pro- 
vision is  made  for  perpetuating  testimony  and  for 
the  filing  of  a  petition  in  the  common  pleas  court 
for  an  order  to  take  and  perpetuate  the  testimony 
under  circumstances  there  laid  down,  and  it  is  pro- 
vided that  the  petition  shall  include,  among  other 
things,  a  statement  that  the  applicant  expects  to 
be  a  party  to  an  action  in  a  court  in  this  state,  or 
is  a  party  to  one  already  commenced,  in  which 
judgment  has  been  rendered  and  execution  thereof 
stayed  by  proceedings  in  error.  Section  12218, 
General  Code,  requires  the  court  to  fix  the  time  and 
place  of  examination,  the  length  of  time  of  notice, 
and  the  manner  of  notice. 

It  is  insisted  that  these  provisions  are  exclusive, 
but  it  will  be  observed  that  they  are  found  in  Part 
Third,  Title  IV,  Division  IX  of  the  General  Code, 
which  division  is  denominated  "Special  Proceed- 
ings." These  sections  have  carried  into  the  code, 
and  made  statutory,  provision  for  bills  long  in  use 
in  chancery,  in  perpetuam  rei  memoriam  and  de 
bene  esse,  but  there  is  nothing  in  those  provisions 
which  indicates  that  it  was  the  intention  of  the 
legislature  to  in  any  degree  modify  or  cut  down  the 
right  conferred  by  the  sections  of  the  code  of  civil 
procedure,  to  which  we  have  referred,  which  give 
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the  right  to  take  depositions  at  any  time  after 'serv- 
ice on  the  defendant.  It  is  easy  to  conceive  of  cases 
in  which  great  injustice  would  ultimately  result  if 
parties  were  compelled  to  wait  until  the  final  issue 
of  error  proceedings,  which  might  consume  long 
periods  of  time,  and  take  the  chances  of  success  in 
such  proceedings  without  the  right  to  take  the 
depositions  of  sick  or  absent  witnesses  whose  testi- 
mony might  be  essential  to  the  establishment  of 
their  case.  And  the  delay  necessarily  incident  to  a 
special  proceeding  in  court  to  perpetuate  testimony 
might  be  equally  hurtful. 

Moreover,  in  this  instance,  the  defendant's 
counsel,  after  the  service  of  notice  on  them,  at- 
tended the  taking  of  the  deposition,  cross-examined 
the  witness  at  length,  and  made  no  objection  to  the 
right  of  the  plaintiff  to  take  the  deposition  and  file 
it  in  the  common  pleas  court,  until  after  the  cause 
had  been  remanded  to  that  court.  This  appearance 
and  this  participation  in  the  taking  of  the  deposition 
and  the  examination  of  the  witness  without  objec- 
tion amounted  to  a  waiver  in  any  view  of  the  case. 
It  is  not  analogous  to  a  waiver,  of  objection  to  the 
jurisdiction  of  a  court  over  a  subject-matter  be- 
yond that  conferred  by  law. 

Some  other  alleged  errors  in  the  record  are  urged 
upon  our  attention  and  we  have  given  them  care- 
ful consideration.  They  were  also  urged  in  the 
court  of  appeals,  and  we  agree  with  that  court  that 
none  of  them  constitutes  such  error  as  would 
justify  a  reversal  of  the  judgment  of  the  court  of 
common  pleas.     Some  of  the  objections  relate  to 
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refusal  to  give  special  charges,  the  substance  of 
some  of  which  was  included  in  the  general  charge 
and  of  others  in  other  special  charges.  There  were 
some  thirty-five  of  these  special  charges  requested. 
We  think  we  might  appropriately  call  attention  to 
the  admonitions  of  the  court,  speaking  by  Spear,  J., 
in  American  Steel  Packing  Co.  v.  Conkle,  86  Ohio 
St.,  117,  touching  excessive  and  repetitious  re- 
quests to  charge. 

The  judgment  of  the  trial  court  here  involved 
was  entered  after  five  trials  of  the  case  to  juries. 
This  fact  furnishes  no  ground  to  deny  the  right  of 
review.  But  in  such  a  case  the  reviewing  court 
should  be  careful  to  see  that  the  error  complained 
of  is  real  and  substantial  and  that  by  reason  of  it 
justice  has  not  been  done.  The  mischief  of  endless 
litigation  is  itself  a  thing  to  be  dreaded. 

The  judgment  of  the  court  of  appeals  will  be  re- 
versed and  that  of  the  common  pleas  affirmed. 

Judgment  reversed. 

Matthias,  Wanamaker,  Robinson  and  Mer- 
RELL,  JJ.,  concur. 

Jones,  J.,  dissents  from  third  proposition  of  the 
syllabus. 
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The  State,  ex  rel.  Keyser,  v.  Babst. 

Office  and  officer — Title  by  certificate  of  election  —  Possession 
during  contest  proceedings  —  Election  and  term  of  mayor  — 
Section  4255,  General  Code  —  Pleading^ Mayor  defeated  for 
re'election  —  Quo  warranto  or  mandamus, 

1.  A  valid  certificate  of  election,  issued  to  a  candidate  after  can- 

vass of  the  returns  by  legally  constituted  authorities,  gives 
such  candidate  a  colorable  and  prima  facie  title  to  the  office. 

2.  Where  proceedings  to  contest  such  office  have  been  instituted, 

such  certificate  entitles  the  candidate  receiving  it  to  the  pos- 
session of  the  office  until  the  de  jure  tide  thereto  has  been 
finally  determined  in  suoh  contest  proceedings. 

d.  An  incumbent  mayor,  claiming  the  right  of  possession  until  his 
successor  has  been  elected  and  qualified  (Section  4255,  Gen- 
eral Code),  has  neither  title  nor  right  to  possession  which 
justifies  him  in  withholding  possession  from  the  candidate 
holding  such  certificate. 

4.  An  answer  by  an  incumbent  official,  who  was  also  a  candidate 
for  re-election,  that  he  has  filed  contest  proceedings  against  an 
opponent  holding  such  certificate,  does  not  present  a  defense 
in  an  action  brought  by  the  latter  for  possession  of  the  office. 

(No.  16487  — Decided  May  11,  1820.) 

In  Quo  Warranto. 

In  November,  1917,  Babst  was  elected  mayor  of 
Crestline,  and  assumed  the  duties  of  that  office  on 
January  1,  1918.  He  is  now  exercising  the  func- 
tions of  the  office.  At  the  November  election  in 
1919  Keyser  and  Babst  were  opposing  candidates 
for  the  office  of  mayor.  Upon  the  face  of  the  re- 
turns of  that  election  it  appears  that  Keyser  re- 
ceived six  more  votes  than  Babst,  and  after  the 
canvass  was  made  a  certificate  of  election  to  the 
office  of  mayor  was  issued  to  Keyser  by  the  deputy 
state  supervisors  of  elections  of  Crawford  county. 
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In  due  time  the  relator  gave  the  necessary  bond 
and  took  the  oath  of  office,  and  on  the  first  day  of 
January,  1920,  demanded  possession,  together  with 
all  records,  which  the  defendant  refused  to  sur- 
render. 

Alleging  the  foregoing  facts  the  relator  insti- 
tuted an  original  action  in  this  court  in  which  he 
prayed  for  the  ouster  of  the  defendant  and  the  in- 
duction of  himself. 

The  defendant  answers  that  following  the  elec- 
tion of  November  4,  1919,  he  began  proceedings  in 
the  probate  court  of  Crawford  county  to  contest 
said  election,  which  proceedings  are  still  pending. 
Both  parties  also  instituted  separate  injunction  pro- 
ceedings in  the  court  of  common  pleas  of  Crawford 
county,  wherein  Keyser  attacked  the  jurisdiction 
of  the  probate  court  in  the  contest  proceedings  and 
sought  to  prevent  further  hearing,  and  Babst 
sought  to  restrain  the  relator  from  interfering  with 
his  possession  until  the  title  to  the  office  should  be 
determined  in  the  election  contest  proceeding.  The 
election  contest  still  remains  undisposed  of,  while 
the  injunction  suit  of  Babst  against  Keyser,  where- 
in a  temporary  injunction  was  issued  in  favor  of 
Babst,  is  now  pending  in  the  court  of  appeals  of 
Crawford  county.  Keyser's  separate 'suit  for  in-  • 
junction  is  still  pending  in  the  common  pleas  court 
without  determination. 

The  pleadings  filed  in  the  suit  instituted  here  are 
very  voluminous.  However,  the  foregoing  facts, 
gleaned  from  the  pleadings,  and  from  the  agreed 
statement  of  facts  on  file,  are  sufficient  for  the 
determination  of  the  questions  presented. 
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Mr.  Benjamin  Meek;  Mr.  William  C.  Beer  and 
Mr.  IV.  /.  Geer,  for  plaintiff. 

Mr.  IV,  J.  Schwenck  and  Mr.  Charles  F.  Schaber, 
for  defendant. 

Jones,  J.  In  the  view  we  take  of  this  case  the 
question  presented  is  a  simple  one,  but  it  has  been 
confused  by  the  various  and  separate  actions  taken 
by  both  parties  in  the  several  proceedings  referred 
to. 

Babst,  the  incumbent  mayor,  by  reason  of  his 
election  in  November,  1917,  claims  the  office  as  a 
holdover  official,  at  least  until  the  determination 
of  the  contest  proceedings,  by  virtue  of  Section 
4255,  General  Code,  which  authorizes  him  to  serve 
until  his  successor  is  elected  and  qualified.  It  is 
not  denied,  however,  that  at  the  election  in  Novem- 
ber, 1919,  where  Keyser  and  Babst  were  opposing 
candidates  for  the  office,  upon  the  canvass  of  the 
returns  Keyser  was  declared  elected  and  given  a 
certificate  of  election.  In  the  petition  filed  herein 
the  relator  alleged  that  he  received  his  certificate 
from  the  deputy  state  supervisors  of  elections  of 
Crawford  county.  Upon  the  hearing  in  this  court 
counsel  for  the  defendant  insisted  that  a  valid  cer- 
tificate could  only  be  made  by  the  clerk  of  the  mu- 
nicipality, under  favor  of  Sections  5111  and  5114, 
General  Code,  whereupon  the  relator  was  given 
leave  to  amend  his  petition,  showing  the  issuance 
of  such  certificate  by  the  clerk.  This  certificate 
has  since  been  filed. 

It  therefore  appears  from  the  conceded  facts  that 
although  the  defendant  is  the  holdover  mayor  of 
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the  municipality,  at  a  succeeding  election,  Keyser, 
his  opponent  for  the  office,  was  declared  elected 
thereto  and  granted  a  valid  certificate.  Such  cer- 
tificate gave  the  relator  a  colorable  and  prima  facie 
title  to  the  office,  the  possession  of  which  he  was 
entitled  to  until  the  final  determination  of  the  de 
jure  title  should  be  ascertained  by  a  valid  contest 
provided  by  the  statutes  of  this  state. 

The  authorities  upon  this  question  are  uniform. 
The  following  is  from  9  Ruling  Case  Law,  at  page 
1114:  "One  who  retains  an  office  after  the  expira- 
tion of  his  term,  claiming  that  he  is  re-elected,  but 
without  color  of  authority,  is  not  a  de  facto  officer, 
as  against  one  who  holds  the  certificate  of  election 
to  the  office  and  has  qualified  as  required  by  law. 
The  certificate  entitles  the  recipient  to  exercise  the 
office  until  the  regular  constitutional  authority  shall 
determine  who  is  the  de  jure  officer.  The  rights  of 
the  de  jure  officer  attach  when  he  is  elected,  though 
the  result  is  unknown  until  it  is  declared  by  the 
proper  constitutional  authority.  *  *  *  The 
rights  of  the  de  facto  officer  under  his  certificate 
from  the  canvassing  board  are  provisional  or 
temporary  until  the  determination  of  the  result  of 
the  election  as  provided  in  the  constitution;  and 
upon  that  determination,  if  adverse  to  him,  they 
cease  altogether." 

This  text  is  fully  supported  by  abundant  au- 
thority. Among  others  may  be  cited  the  following: 
State,  ex  rel.  Jones,  v.  Oates,  86  Wis.,  634;  State, 
ex  rel.  Love,  v.  Smith,  43  Okla.,  231,  53  L.  R.  A., 
N.  S.,  832;  Stevens  v.  Carter,  27  Ore.,  553;  State, 
ex  rei,  v.  Johnson,  35  Fla.,  2,  and  State,  ex  rel. 
Atherton,  v.  Sherwood,  15  Minn.,  221. 
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Since  the  f  lacts  in  this  case  are  substantially  sim- 
ilar to  those  reported  in  the  case  of  State,  ex  rel. 
Jones,  V.  Oates,  supra,  I  will  simply  refer  to  the 
first  proposition  of  the  syllabus  of  that  case :  "One 
who  has  been  declared  by  the  proper  canvassing 
board  to  have  been  elected  to  an  office,  and  has 
received  the  proper  certificate  of  election,  and  has 
duly  qualified,  has  the  prima  facie  right  to  the  office 
and  is  entitled  to  possession  thereof,  when  his  term 
begins,  as  against  every  one  except  a  de  facto  officer 
in  possession  under  color  of  authority/* 

The  case  is  also  authority  for  the  principle  that 
an  incumbent  retaining  possession  of  an  office,  but 
without  other  color  of  authority,  is  not  a  de  facto 
officer  against  one  who  holds  a  certificate  of  elec- 
tion, and  that  mandamus  is  an  appropriate  remedy 
to  enforce  the  right  of  the  person  having  the  prima 
facie  title  to  the  office. 

In  view  of  the  principle  stated  it  is  difficult  to 
perceive  any  sound  reason  for  the  contention  of  the 
defendant.  The  defendant  takes  the  position  evi- 
dently that  the  certificate  of  election  has  no  virtue 
where  contest  proceedings  have  been  instituted  to 
test  the  legality  of  the  election;  that  a  notice  for 
contest  ipso  facto  nullifies  the  certificate  until  the 
determination  of  the  contest  and  therefore  the  hold- 
over incumbent  is  entitled  to  the  office  until  such 
determination.  However,  counsel  cite  no  authority 
in  support  of  that  view.  If  two  men  other  than 
Babst,  the  incumbent,  had  been  the  opposing  candi- 
dates, and  a  certificate  of  election  had  been  awarded 
to  one  of  them,  it  could  hardly  be  said  that  Babst 
could  continue  in  office  until  the  determination  of 
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the  rights  of  the  opposing  candidates,  in  the  face 
of  a  canvass  made  and  certificate  awarded  by  the 
constituted  legal  authorities  to  one  of  such  candi- 
dates. If  so,  there  would  be  no  potency  in  the 
statute  authorizing  canvass  and  certification,  and 
it  may  as  well  never  have  been  passed. 

But  it  is  urged  that  the  injunction  proceeding 
brought  by  Keyser  against  Babst  in  the  common 
pleas  court  of  Crawford  county  is  still  pending  and 
constitutes  a  bar  to  this  action.  Without  deciding 
whether  such  proceeding  could  be  instituted  to  test 
the  jurisdiction  of  the  probate  court  and  the  validity 
of  its  order  in  the  contest  proceedings  it  is  sufficient 
to  say  that  it  was  not  a  bar  to  this  action.  The 
action  is  brought  by  Keyser  to  obtain  possession  of 
the  office,  while  the  injunction  proceeding  referred 
to  questioned  only  the  authority  of  the  probate 
court  to  proceed  with  the  contest.  The  subject- 
matter  of  the  suits  and  the  relief  demanded  are 
entirely  different. 

The  answer  here  also  presents  a  defense,  by  way 
of  abatement,  alleging  the  pendency  of  a  former 
action  in  the  court  of  appeals  of  Crawford  county, 
brought  by  Babst  against  the  relator  to  restrain  the 
latter  from  taking  possession  of  the  office.  Ordi- 
narily these  parties  would  be  relegated  to  the  court 
of  appeals  to  try  out  the  issues  involved  in  that 
court.  But  as  the  conceded  facts  disclose  that  the 
relator  is  entitled  to  immediate  relief  there  can  be 
nothing  gained  by  sending  these  litigants  back  to 
that  court,  when  the  relator  may  obtain  immediate 
relief  in  this  action. 
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The  cases  cited  in  this  opinion,  together  with  the 
case  of  State,  ex  rel,  ClenDening,  v.  Rose  et  al., 
93  Ohio  St.,  284,  are  authority  for  the  legal  prin- 
ciple that  the  proper  method  of  procedure  in  a  case 
of  this  character  is  by  mandamus  rather  than  quo 
warranto.  Here  the  relator  has  color  of  title  and 
is  claiming  possession;  whatever  claim  the  re- 
spondent may  have  had  to  be  recognized  as  a  de 
facto  officer  falls  before  the  concession  of  the 
relator's  prima  facie  title,  disclosed  by  his  certifi- 
cate of  election;  both  of  the  contending  parties  are 
parties  to  the  suit. 

Since  this  is  an  original  action  in  this  court, 
which  under  the  constitution  has  original  jurisdic- 
tion in  both  quo  warranto  and  mandamus,  the  form 
of  the  prayer  becomes  immaterial,  as  the  facts 
pleaded  warrant  relief  by  way  of  mandamus.  In 
the  case  of  State,  ex  rel.  ClenDening,  v.  Rose, 
,  supra,  on  page  286,  it  was  said :  "It  might  be  con- 
ceded that  though  the  form  of  the  action  was  in 
mandamus,  yet  had  Hurst,  the  rival  claimant,  been 
made  a  party  to  the  proceeding,  the  entire  contro- 
versy may  have  been  tried  in  such  an  action  as  if 
brought  in  quo  warranto!' 

We  are,  therefore,  disposed  to  treat  this  action 
as  one  in  mandamus,  wherein,  upon  the  conceded 
facts,  we  hold  that  the  relator  is  entitled  to  the 
possession  of  the  office,  and  a  peremptory  writ  will 
issue  accordingly. 

Writ  allowed, 

Matthias,  Johnson,  Wanamaker,  Robinson 
and  Merrell,  JJ.,  concur. 
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Chesrown  V.  Bevier. 

Negligence  —  Automobiles  and  vehicles — Duty  to  display  Kghts 
after  sundotun  —  Sections  12614  and  12614-3,  General  Code  — 
Statutory  construction  —  Repeal  by  implication  or  supplemental 
enactment -- Charge  to  jury— ^Written  requests  before  argu- 
ment—  Trial  court  to  give  charge,  when — Negligence  per  se 
and  prima  facie  —  Violation  of  statute. 

1.  Section  12614,  General  Code,  is  supplemented  but  not  repeal^ 

by  Section  12614-3,  General  Code. 

2.  Upon  a  written  request  to  charge  before  argument,  if  the  re- 

quest correctly  states  the  law  and  is  pertinent  to  one  or  more 
of  the  issues  of  the  case  and  the  same  subject  has  not  been 
covered  by  other  charges  given  before  argument,  it  is  error  to 
refuse  to  give  such  charge  before  argument,  even  though  the 
language  of  the  charge  is  not  the  exact  language  the  court 
would  have  selected. 

3.  The  violation  of  a  statute  passed  for  the  protection  of  the  pub- 

lic is  negligence  per  se.  (Schell  v.  DuBois,  Admr.,  94  Ohio  St., 
93,  approved  and  followed.) 

(No.  16465  — Decided  June  8,  1920.) 

Error  to  the  Court  of  Appeals  of  Richland 
county. 

Mr.  H.  T.  Manner  and  Mr.  J.  M.  Reed,  for 
plaintiff  in  error. 

Messrs.  Long  &  Marriott  and  Messrs.  Skiles  & 
Skiles,  for  defendant  in  error. 

Robinson,  J.  On  the  evening  of  the  13th  day 
of  November,  1917,  the  automobile  of  plaintiff  in 
error  collided  with  the  team  of  mules  and  wagon  of 
the  defendant  in  error.  The  defendant  in  error 
filed  two  suits  in  the  common  pleas  court  of  Rich- 
land county  against  the  plaintiff  in  error,  each 
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charging  the  plaintiff  in  error  with  negligence  in 
driving  upon  the  wrong  side  of  the  road,  with 
negligence  in  not  displaying  proper  lights,  and  neg- 
ligence in  driving  his  automobile  at  an  excessive 
rate  of  speed,  the  one  seeking  recovery  for  injury 
to  his  person  and  the  other  for  injury  to  his  prop- 
erty. 

Answers  were  filed  making  an  issue  upon  each 
allegation  of  negligence,  charging  contributory 
negligence  on  the  part  of  the  defendant  in  error, 
in  that  he  was  driving  his  team  and  wagon  on  the 
wrong  side  of  the  road,  and  in  that  he  had  no 
lights  on  his  wagon,  and  averring  that  the  col- 
lision occurred  more  than  one  hour  after  sunset. 
Cross-petitions  were  also  filed  charging  the  same 
n^ligence  and  asking  judgment  for  damages  sus- 
tained to  the  automobile  of  plaintiff  in  error.  Re- 
plies were  filed  denying  negligence  and  contribu- 
tory negligence. 

Upon  motion  the  two  cases  were  consolidated 
and  the  cause  went  to  trial  upon  the  pleadings  in 
the  two  cases. 

There  was  evidence  tending  to  support  the  re- 
spective allegations  of  the  parties.  Judgment  was 
recovered  by  the  defendant  in  error,  motion  for  a 
new  trial  overruled,  and  judgment  of  the  court  of 
common  pleas  was  affirmed  by  the  court  of  appeals. 

The  error  complained  of  here  relates  wholly  to 
the  refusal  to  charge  special  requests  of  plaintiff 
in  error  and  to  portions  of  the  general  charge.  The 
special  requests  were  as  follows: 

"II.  In  a  collision  case  no  recovery  can  be  had 
for  injuries  from  defendant's  negligence  when  it 
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appears  that  plaintiff's  own  negligence  directly  con- 
tributed in  the  slightest  degree  to  the  injuries  com- 
plaitjed  of." 

"III.  If,  at  the  time  of  the  accident,  the  sun  had 
set  for  one  hour  or  more,  and  the  plaintiff  had  no 
lights  on  his  wagon,  and  by  reason  thereof  the 
defendant  was  unable  to  see  plaintiff's  wagon  or 
team,  and  by  reason  of  such  want  of  light,  such 
failure  to  have  attached  a  light,  it  directly  con- 
tributed to  the  injury,  and  although  the  defendant 
was  negligent,  the  plaintiff  cannot  recover.'^ 

That  special  charge  II  is  a  correct  statement  of 
the  law  must  be  conceded,  although  we  prefer  the 
word  "any"  to  the  words  "the  slightest,"  and  since 
there  was  evidence  tending  to  prove  that  the  negli- 
gence of  the  plaintiff  below  directly  contributfed 
to  his  injury  it  was  error  to  refuse  to  give  it  to  the 
jury. 

The  statute  with  reference  to  special  requests 
before  argument  is  mandatory,  and  the  duty  of  the 
court  with  reference  thereto  is  to  determine 
whether  the  request  correctly  states  the  law, 
whether  the  law  as  stated  is  pertinent  to  one  or 
more  of  the  issues  in  the  case,  and,  if  the  request 
correctly  states  the  law  and  is  pertinent  to  one  of 
the  issues  of  the  case,  to  give  at  least  one  such  re- 
quested charge  on  each  issue  before  argument. 

Special  request  No.  Ill,  whatever  may  have  been 
in  the  minds  of  counsel,  is  so  peculiarly  worded 
that  it  might  well  be  interpreted  as  declaring  as 
a  matter  of  law  that  the  absence  of  lights  on  the 
wagon  "directly  contributed  to  the  injury."  If  so 
interpreted,  it  invades  the  province  of  the  jury. 

Digitized  by  VjOOQ  IC 


lOlO.S.]         CHESROWN  v.  BEVIER.  285 

Opinion,  per  Robinsok^  J. 

proximate  cause  being  a  question  of  fact  for  the 
jury. 

It  is  also  subject  to  the  interpretation,  and  prob- 
ably was  so  intended  to  be  interpreted  by  counsel, 
that  if  the  jury  should  find  that  the  absence  of 
lights  on  the  wagon  directly  contributed  to  the 
injury  the  plaintiff  could  not  recover  even  though 
the  defendant  were  negligent;  and  if  it  were  sub- 
ject to  no  other  interpretation  either  it  or  special 
request  No.  II  should  have  been  given,  but  not 
necessarily  both.  The  purpose  of  all  instruction 
of  the  jury  by  the  court,  whether  by  special  request 
before  argument  or  by  general  charge,  is  to  make 
plain  the  law  applicable  to  the  issues  of  the  case, 
and  a  request  pregnant  with  a  double  meaning, 
one  of  which  is  unsound,  or  would  tend  to  confuse 
instead  of  elucidate,  is  erroneous  and  properly  re- 
fused. 

In  the  general  charge  th^  court  instructed  the 
jury  as  follows: 

"The  statutes  of  this  state  also  provide  that  who- 
ever operates  or  drives  a  motor  vehicle  upon  the 
public  roads  and  highways  of  this  state  shall  pro- 
vide it,  among  other  things,  with  two  white  lights 
in  the  front,  and  shall  display  such  lights  during 
the  period  from  thirty  minutes  after  sunset  to  thirty 
minutes  before  sunrise,  so  that  the  light  therefrom 
is  visible  at  least  two  hundred  feet  in  the  direction 
in  which  such  motor  vehicle  is  proceeding.    *    *    * 

"The  statutes  of  this  state  provide  that  *it  shall 
be  the  duty  of  every  person  who  operates,  drives, 
or  has  upon  any  public  highway  a  vehicle  on  wheels, 
during  the  time  from  one  hour  after  sunset  to  one 
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hour  before  sunrise,  to  have  attached  thereto  a  light 
or  lights  the  rays  of  which  shall  be  visible  at  least 
200  feet  from  the  front/" 

And  it  is  urged  here  that  the  paragraph  relating 
exclusively  to  motor  vehicles  is  erroneous  for  the 
reason  that  Section  12614,  General  Code,  enacted 
April  28,  1913  (103  O.  L.,  766),  with  reference 
to  the  lights  and  the  time  of  displaying  same,  was 
repealed  by  Section  12614-3,  General  Code,  enacted 
March  7,  1917  (107  O.  LT,  58).  The  two  sections 
read  as  follows : 

Section  12614:  "Whoever  operates  or  drives  a 
motor  vehicle  upon  the  public  roads  and  highways 
without  providing  it  with  sufficient  brakes  to  con- 
trol it  at  all  times  and  a  suitable  and  adequate  bell 
or  other  device  for  signalling,  or  fails  during  the 
period  from  thirty  minutes  after  sunset  to  thirty 
minutes  before  sunrise  to  display  a  red  light  on  the 
rear  thereof  and  three  white  lights,  two  on  the  front 
and  one  on  the  rear  thereof,  the  rays  of  which  rear 
white  light  shall  shine  upon  and  illuminate  each 
and  every  part  of  the  distinctive  number  borne  upon 
such  motor  vehicle,  the  light  of  which  front  lamps 
to  be  visible  at  least  two  hundred  feet  in  the  direc- 
tion in  which  such  motor  vehicle  is  proceeding, 
shall  be  fined  not  more  than  twenty-five  dollars. 
Provided,  that  motor  vehicles  of  the  type  commonly 
called  motorcycles  shall  display  one  white  light 
in  front  to  be  visible  at  least  two  hundred  feet 
in  the  direction  in  which  such  motor  vehicle  is 
proceeding,  and  one  rear  combination  red  and  white 
light,  showing  red  in  the  direction  from  which 
such  motor  vehicle  is  proceeding,  and  such  rear 
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light  to  be  so  placed  that  it  will  reflect  its  white  light 
upon  and  fully  and  clearly  illuminate  the  dis- 
tinctive license  identification  mark  of  such  motor 
vehicle." 

Section  12614-3:  ^^Sec.  1.  It  shall  be  the  duty 
of  every  person  who  operates,  drives  or  has  upon 
any  public  street,  avenue,  highway  or  bridge  a  ve- 
hicle on  wheels,  during  the  time  from  one  hour 
after  sunset  to  one  hour  before  sunrise,  to  have  at- 
tached thereto  a  light  or  lights  the  rays  of  which 
shall  be  visible  at  least  two  hundred  feet  from  the 
front  and  two  hundred  feet  from  the  rear.  Pro- 
vided, however,  that  this  section  shall  not  apply 
to  a  vehicle  designed  to  be  propelled  by  hand  or  to 
a  vehicle  designed  principally  for  the  transporta- 
tion of  hay  or  straw  while  loaded  with  such  com- 
modities. A  person  violating  the  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor  and  shall 
be  punished  by  a  fine  not  to  exceed  twenty-five 
dollars." 

While  it  is  difficult  to  reconcile  these  two  pro- 
visions, yet  in  view  of  the  fact  that  a  compliance 
with  the  provisions  of  Section  12614  by  a  driver  of 
a  motor  vehicle  complies  in  all  respects  with  Section 
12614-3,  and  in  view  of  the  fact  that  Section  12614 
contains  certain  other  seemingly  necessary  pro- 
visions with  reference  to  motor  vehicles  not  con- 
tained in  Section  12614-3,  it  cannot  be  said  that 
the  whole  field  has  been  covered  by  Section  12614-3. 
We  are,  therefore,  forced  to  the  conclusion  that  it 
was  not  the  intention  of  the  legislature  by  the 
enactment  of  Section  12614-3  to  repeal  any  of  the 
provisions  of  Section  12614.     The  only  error  in 
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the  general  charge  in  that  respect  was  in  the  clause, 
"This  statute  applies  to  vehicles  other  than  motor 
vehicles  or  automobiles."  In  this  respect  the  court 
was  in  error,  for  the  reason  that  Section  12614-3 
applies  to  all  vehicles,  including  motor  vehicles, 
and  a  violation  of  Section  12614  3,  by  a  driver  of 
a  motor  vehicle,  would  also  be  a  violation  of  Section 
12614,  but  a  violation  of  Section- 12614  by  a  driver 
of  a  motor  vehicle  need  not  necessarily  be  a  viola- 
tion of  Section  12614-3.  Since  the  driver  of  a 
motor  vehicle  is  not  excused  by  Section  12614-3 
from  complying  with  Section  12614  and  displaying 
two  white  lights  on  the  front  and  one  red  light 
on  the  rear  from  thirty  minutes  after  sUnset  to 
thirty  minutes  before  sunrise,  the  error  in  this  re- 
spect was  not  prejudicial. 

The  court  also  charged  the  jury:  "It  is  the  law 
that  violation  of  a  statute  of  the  state  constitutes 
prima  facie  negligence.  That  means  simply  that 
proof  of  the  violation  of  statutes  by  the  operating 
of  an  automobile  or  other  vehicle  contrary  to  the 
provisions  of  the  statutes  shall  be  considered  as 
prima  facie  proof  of  negligence,  but  it  is  not  con- 
clusive. If  the  jury  are  of  the  opinion  from  a  con- 
sideration of  all  the  evidence  that  in  this  particular 
case  under  all  the  circumstances,  that  the  defendant 
ran  his  machine  at  a  greater  rate  of  speed  than  is 
provided  by  law,  or  otherwise  disregarded  a 
statutory  duty,  or  that  plaintiff  disregarded  a  stat- 
utory duty,  you  are  not  required  to  consider  that 
fact  as  conclusive  of  the  negligence  on  the  part  of 
the  defendant  or  plaintiff  unless,  such  negligent  act 
or  acts  were  the  proximate  or  efficient  cause  of  the 
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injury;  because  the  fact  of  general  negligence  is 
within  the  exclusive  province  of  the  jury  to  deter- 
mine in  the  light  of  all  of  the  evidence,  as  well  as  in 
the  light  of  the  standard  of  duty  fixed  by  the  stat- 
ute, as  applicable  to  the  peculiar  circumstances  of 
this  case. 

"So,  gentlemen,  whether  the  defendant  was  or 
was  not  negligent  in  all  or  any  of  the  particulars 
alleged  in  the  petition,  is  for  you  to  determine  from 
all  the  evidence  before  you  in  this  case.  All  of  the 
circumstances  are  to  be  considered  to  determine 
whether  an  act  complained  of  is  negligent.    *    *    * 

"What  I  have  charged  you  as  to  lights  being 
required  upon  automobiles  would  apply  to  this 
charge  of  defendant,  the  same  legal  effect  as  prima 
facie  negligence,  but  the  same  rule  also  applies  that 
this  is  not  conclusive,  but  may  be  overcome,  and 
that  it  is  for  the  jury  to  determine  from  all  the 
evidence  whether  plaintiff  was  negligent  in  this 
respect  and  whether  it  was  the  direct  and  proximate 
cause  or  directly  and  proximately  contributed  to 
the  accident  and  injury." 

The  effect  of  this  charge  was  to  submit  to  the 
jury  the  question  as  to  whether  a  violation  of  a 
statute  constitutes  negligence.  This  court  in  the 
case  of  Schell  v.  DuBois,  Admr.,  94  Ohio  St.,  93, 
held:  "The  violation  of  a  statute  passed  for  the 
protection  of  the  public  is  negligence  per  se!'  The 
violation  of  a  statute  passed  for  the  protection  of 
the  public  is  negligence  as  a  matter  of  law  and  it 
was  the  duty  of  the  court  to  so  charge  the  jury. 
In  the  instant  case,  by  reason  of  the  fact  that  the 
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undisputed  evidence  discloses  that  but  one  light  was 
displayed  on  the  front  of  the  motor  vehicle,  and 
that  no  light  was  displayed  upon  the  wagon,  and 
by  reason  of  the  admissions  and  averments  as  to 
time,  it  was  the  duty  of  the  court  to  charge  that 
the  plaintiff  in  error  was  guilty  of  negligence  as 
a  matter  of  law  in  not  displaying  sufficient  lights, 
and,  if  the  jury  should  find  that  the  accident  oc- 
curred one  hour  or  more  after  sunset,  that  the  de- 
fendant in  error  was  guilty  of  negligence  as  a 
matter  of  law  in  not  displaying  a  light.  It  was  the 
duty  of  the  court  then  to  submit  to  the  jury  the 
question  whether  the  negligence  of  the  plaintiff  in 
error  was  the  proximate  cause  of  the  injury  to  the 
defendant  in  error  and  whether  the  negligence  of 
the  defendant  in  error  directly  contributed  in  any 
degree  to  his  injury,  and  to  submit  to  the  jury  the 
question  whether  the  negligence  of  the  defendant 
in  error  was  the  proximate  cause  of  the  injury  to 
plaintiff  in  error  and  whether  the  negligence  of 
the  plaintiff  in  error  directly  contributed  in  any 
degree  to  his  injury,  the  question  of  proximate 
cause  being  for  the  jury;  but  the  violation  of  the 
statute  being  conceded  neither  the  court  nor  the 
jury  had  any  discretion  in  the  performance  of  their 
respective  duties  with  reference  thereto,  the  one 
to  instruct  and  the  other  to  find  negligence. 

The  court  also  charged  in  his  general  charge,  of 
which  no  complaint  is  here  made  by  either  party, 
as  follows:  "The  jury  is  instructed  that  if  it 
appears  from  the  evidence  that  the  plaintiff  and 
the  defendant  were  both  negligent,  and  that  the 
negligence  of  both  directly  contributed  to  cause 
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the  injury,  that  the  negligent  acts  of  both  plaintiff 
and  defendant  combined  so  as  to  directly  cause 
the  injury  complained  of  by  plaintiff  in  such  way 
that  it  is  impossible  for  the  jury  to  apportion  the 
contributing  part  of  each  party  to  the  injury,  as 
well  as  the  responsibility  therefor,  then  plaintiff 
may  not  recover." 

The  words  "in  such  way  that  it  is  impossible 
for  the  jury  to  apportion  the  contributing  part  of 
each  party  to  the  injury''  would  seem  to  lead  to 
the  inference  that  if  the  jury  were  able  to  apportion 
the  negligence  between  the  contributing  parties, 
and  were  able  to  determine  which  party  was  the 
more  negligent,  they  would  then  be  entitled  to  re- 
turn a  verdict  against  such  party. 

This  is  not  a  correct  statement  of  the  law  of 
contributory  negligence.  The  doctrine  of  com- 
parative negligence  does  not  apply  in  this  kind  of 
cases,  and  it  was  the  duty  of  the  court  to  charge 
that  if  the  negligence  of  the  injured  party  directly 
contributed  in  any  extent  to  the  injury  he  could  not 
recover.  Neither  has  the  doctrine  of  last  clear 
chance  any  application  to  this  case. 

We  call  attention  to  these  parts  of  the  charge 
that  we  may  not  by  our  silence  appear  to  approve 
them. 

Judgfnent  reversed. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson, 
Wanamaker  and  Merrell,  JJ.,  concur. 
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WhITAKER  V.  LUEBBERING,  AdMR, 

Evidence --*  Municipal  ordinance  —  Regulating  pedestrians  crossing 
street  —  Depositions  —  Notice  of  intention  to  take  —  Section 
1^5343  General  Code  —  Sufficiency  of  designation  of  place  — 
Negligence  —  Charge  to  jury. 

(No.  16358  — Decided  June  8,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

This  was  an  action  brought  in  the  superior  court 
of  Cincinnati  by  William  H.  Luebbering,  adminis- 
trator, to  recover  damages  on  accotmt  of  the  death 
of  Mrs.  Elizabeth  Doecker.  Mrs.  Doecker  was 
killed  on  the  afternoon  of  August  4,  1917,  while 
crossing  Linn  street,  on  the  south  side  of  Court 
street,  at  or  near  the  usual  and  customary  crossing, 
when  she  was  struck  by  an  automobile  driven  by 
defendant,  Abner  L.  WTiitaker. 

Upon  the  trial  the  defendant  offered  in  evidence 
an  ordinance  of  the  city  which  provided :  "Section 
680-10— Safety  Zones— (1)  The  Director  of  Pub- 
lic Service  shall  designate  all  safety  zones,  street 
crossings  and  extensions  of  sidewalks,  and  provide 
for  the  proper  designation  of  same  by  mark.  *  *  * 
Section  680-1 1  —  Pedestrians  —  (4)  Pedestrians 
shall  not  cross  streets  or  highways  except  at  the 
regularly  designated  crossings,  and  then  at  right 
angles  only." 

The  defendant  also  offered  in  evidence  the  depo- 
sition of  the  witness,  Charles  R.  Heeter,  who  was 
an  occupant  of  the  automobile  of  the  defendant  at 
the  time  of  the  accident.  The  deposition  of  this  wit- 
ness was  taken  at  Camp  Hancock,  upon  notice,  of 
which  the  following  is  pertinent:    "The  above 
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named  plaintiff  will  take  notice  that  on.  Tuesday, 
the  fourth  day  of  June,  A.  D.  1918,  the  defendant 
above  named,  will  take  the  deposition  of  sundry 
witnesses  to  be  used  as  evidence  in  the  trial  of  the 
above  cause,  in  behalf  of  the  defendant  at  Camp 
Hancock,  Georgia,  in  the  county  of  Richmond,  in 
the  state  of  Georgia,  between  the  hours  of  8  o'clock 
a.  m.  and  6  o'clock  p.  m.  of  said  day/' 

The  depositions  were  taken  by  defendant  in  the 
absence  of  plaintiff  or  his  attorneys.  They  were 
filed  with  the  clerk  of  the  superior  court  on  June 
24,  1918.  On  the  same  day,  June  24,  1918,  plaintiff 
filed  exceptions  to  said  depositions  for  the  reason 
that  the  notice  served  upon  counsel  for  plaintiff  to 
take  the  deposition  did  not  apprise  the  plaintiff  of 
the  place  where  said  deposition  was  to  be  taken  by 
the  defendant ;  that  Camp  Hancock  is  at  least  1,000 
miles  from  Cincinnati  and  was  at  the  time  one  of 
the  large  army  camps  of  the  country  and  covered 
several  thousand  acres  of  ground,  was  several 
miles  in  length  and  several  miles  in  width,  con- 
tained many  miles  of  streets  and  roads  and  many 
buildings  and  army  tents,  and  many  thousands  of 
men  were  in  military  training  there;  that  before 
the  deposition  was  taken  and  after  notice  had  been 
served,  plaintiff  endeavored,  for  the  purpose  of  lo- 
cating the  place,  to  find  out  the  name  of  the  officer, 
or  the  name  of  the  witness,  or  the  exact  location  of 
the  place,  but  was  unable  to  obtain  the  information. 

Before  argument  at  the  request  of  the  defendant, 
the  court  gave  the  following  charge:  '^VI.  The 
court  charges  that  if  you  find  that  the  plaintiff's 
decedent  attempted  to  cross  Linn  street  at  any  point 
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Other  than  a  regularly  designated  crossing  or  if  you 
find  that  in  attempting  to  cross  Linn  street,  she  did 
not  cross  at  right  angles  with  Linn  street  in  viola- 
tion of  section  680-11,  part  4  of  the  ordinances  of 
the  city  of  Cincinnati,  she  was  guilty  of  negligence, 
and  if  you  further  find  that  such  negligence  was 
the  proximate  cause  of  the  accident,  or  that  it  com- 
bined with  the  negligence  of  the  defendant,  if  you 
should  find  that  the  defendant  was  negligent,  to 
produce  the  proximate  cause  of  the  accident,  then 
your  verdict  must  be  for  the  defendant." 

The  jury  returned  a  verdict  for  the  defendant, 
and  with  the  verdict  made  answer  to  the  following 
interrogatories : 

"Interrogatory  1.  Did  the  plaintiflF's  decedent, 
while  crossing  Linn  St.,  exercise  the  degree  of  care 
that  ordinary  prudent  persons  would  exercise  un- 
der the  same  or  similar  circumstances? 

"Answer.    No. 

"Interrogatory  2.  Did  the  plaintiflF's  decedent 
look  northwardly  or  southwardly  for  the  approach 
of  vehicles  while  she  was  crossing  Linn  street? 

"Answer.    No." 

Error  was  prosecuted  to  the  court  of  appeals  of 
Hamilton  county  and  the  judgment  was  reversed 
for  the  following  assigned  reasons: 

1.  That  the  superior  court  erred  "in  admitting 
in  evidence  Section  680-11  (4)  of  the  ordinance  of 
the  city  of  Cincinnati." 

2.  That  the  superior  court  erred  in  giving  to 
the  jury  special  charge  No.  6  at  the  request  of  the 
defendant.  ^ 

3.  That  the  superior  court  erred  in  overruling 
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the  motion  of  the  plaintiff  to  strike  the  deposition 
of  Charles  R.  Heeter  from  the  files,  and  in  permit- 
ting it  to  be  read  in  evidence  over  the  objection  of 
the  plaintiff. 

Messrs.  DeCamp  &  Sutphin  and  Mr.  Leo  J. 
Brumleve,  Jr.,  for  plaintiff  in  error. 

Mr.  W.  H.  Rucker;  Mr.  H.  C.  Busch  and  Mr. 
Thos.  Usher,  for  defendant  in  error. 

By  the  Court,  Taking  up  the  errors  found  by 
the  court  of  appeals  in  order,  as  stated  by  them, 
the  ordinance  prohibiting  the  crossing  of  streets  by 
pedestrians  at  other  than  regularly  designated 
crossings  made  its  operation  dependent  upon  the 
action  of  the  director  of  public  service,  for  it 
specifically  provided  that  "the  director  of  public 
service  shall  designate  *  *  *  street  crossings  and 
extensions  of  sidewalks  and  provide  for  the  proper 
designation  of  same  by  mark." 

No  proof  of  such  designation  was  offered,  and  it 
is  conceded  by  counsel  that  no  such  designation  by 
mark,  or  otherwise,  had  been  made  at  the  crossing 
of  Linn  and  Court  streets,  nor  indeed  at  any  other 
place  in  the  city  of  Cincinnati,  prior  to  the  accident, 
and  if  the  ordinance  could  be  held  to  have  been  in 
operation  in  respect  to  pedestrians  crossing  the 
streets  it  would  have  amounted  to  a  prohibition  of 
the  crossing  of  any  of  the  streets  of  Cincinnati  by 
pedestrians;  for  it  provides  "pedestrians  shall  not 
cross  streets  except  at  regularly  designated  cross- 
ings." To  so  hold  would  necessarily  require 
the  court  to  hold  the  ordinance  unconstitutional  and 
void,  for  the  reason  that  it  unnecessarily  and  un- 
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reasonably  abridged  the  rights  of  the  public  in  the 
use  of  the  public  streets.  We,  however,  do  not  take 
that  view,  but  hold  that  the  ordinance  in  respect  to 
crossings  was  inoperative  until  such  time  as  the 
director  of  public  service  should  comply  with  its 
provisions  as  to  designating  street  crossings  and 
extensions  of  sidewalks.  It  necessarily  follows, 
then,  that  its  introduction  in  evidence  was  errone- 
ous, and  it  also  follows  that  since  its  introduction 
was  erroneous  special  charge  No.  6  with  reference 
thereto  was  equally  erroneous. 

Were  these  the  only  errors  complained  of,  how- 
ever, we  would  not  hold  them  to  have  been  prej- 
udicial by  reason  of  the  answers  to  interrogatories 
submitted  to  the  jury. 

The  admission  as  evidence  of  the  deposition  of 
Charles  R.  Heeter,  however,  raises  a  more  serious 
question.  Section  11534,  General  Code,  provides: 
"Written  notice  of  the  intention  to  take  a  deposition 
shall  be  given  to  the  adverse  party,  *  *  *  and 
shall  specify  the  action  or  proceeding,  the  name 
of  the  court  or  tribunal  in  which  the  deposition  is 
to  be  used,  and  the  time  when  and  place  where  it 
will  be  taken.'' 

The  purpose  of  the  notice  is  to  apprise  the  op- 
posite party  of  the  time  when  and  place  where  the 
deposition  will  be  taken,  so  that  from  the  informa- 
tion contained  in  the  notice  itself  he  may  learn  of 
the  place  where  and  the  time  when  the  deposition 
will  be  taken.  Had  the  defendant  in  error  pre- 
sented himself  at  Camp  Hancock  at  the  time  desig- 
nated in  the  notice,  how  was  he  to  know  where  in 
that  large  camp  the  deposition  was  to  be  taken,  and 
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what  information  had  he  upon  which  he  could  base 
an  intelligent  inquiry? 

Assuming  the  correctness  of  the  argument  of 
plaintiff  in  error  that  every  person  was  presumed 
to  know  that  the  place  "Camp  Hancock''  meant  the 
headquarters  of  that  camp,  and  that  the  defendant 
in  error  was,  therefore,  charged  with  the  knowledge 
of  such  meaning,  had  defendant  in  error  acting 
upon  such  notice  and  knowledge  presented  himself 
at  headquarters  of  what  avail  would  such  attend- 
ance have  been,  since  the  deposition  in  fact  was  not 
taken  at  headquarters  but  at  the  tent  of  one  of 
witness's  commanding  officers?  Is  it  within  the 
range  of  probability  that  he  could  have  located  the 
place  where  the  deposition  was  to  be  taken  by  any 
other  process  than  by  shadowing  the  counsel  for 
plaintiff  in  error,  the  identity  of  the  witness  being 
in  no  way  disclosed?  Such  extreme  diligence  is 
not  required  as  a  predicate  to  objection  to  the  in- 
troduction of  the  deposition  as  evidence. 

The  notice  to  take  the  deposition  was  fatally  de- 
fective in  that  it  did  not  apprise  the  defendant  in 
error  of  the  place  where  the  deposition  was  to  be 
taken,  and  his  failure  to  take  extraordinary  meas- 
ures to  ascertain  the  place  did  not  amount  to  a 
waiver  of  objection  thereto.  The  testimony  of  the 
witness  being  pertinent  to  the  material  issues  of 
the  case  its  introduction  was  prejudicial. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Jones,  Matthias,  Johnson  and  Robinson,  JJ., 
concur. 
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KiNSINGER,  ETC.,  V.  ThE  BoARD  OF  EDUCATION  OF 

DeGraff  Village  School  District  et  al. 

Industrial  Commission  —  Constitutional  lceu> — Act  creating  com- 
mission  and  superseding  hoard  of  awards  —  Section  871-1  et 
seq..  General  Code  (103  O.  L,,  fs) — Acts  revived  or  amended 
•■^  Section  16,  Article  II,  Constitution  —  Division  of  workshops 
and  factories  —  Inspection  of  schoolhouses  —  Section  1031, 
General  Code  —  Bonds  to  replace  condemned  buildings  —  Sec- 
tion  7630-1,  General  Code  — Repeals  by  implication, 

.  1  The  act  of  the  general  assembly  passed  March  12,  1913  (103  O. 
L.,  95,  and  designated  Sections  871-1  et  seq.,  General  Code), 
creating  the  Industrial  Commission  of  Ohio,  and  superseding 
the  State  Liability  Board  of  Awards  and  various  other  depart- 
ments  therein  named,  including  the  chief  inspector  of  work- 
shops and  factories,  does  not  contravene  Section  16,  Article  II 
of  the  Ohio  Constitution. 

2.  By  virtue  of  said  act  certain  powers  and  duties  theretofore  de- 
volving upon  the  chief  inspector  of  workshops  and  factories 
wcfre  conferred  upon  the  Industrial  Commission,  including  those 
enumerated  in  Sections  1031  and  7630-1,  General  Code.  Those 
lections  were  not  repealed,  either  expressly  or  by  implication. 

(No.  16549  — Decided  May  11,  1920.) 

Error  to  the  Court  of  Appeals  of  Logan  county. 
The  facts  are  stated  in  the  opinion. 

Messrs.  West  &  West,  for  plaintiff  in  error. 

Mr.  Forest  G.  Long  and  Mr.  Russell  Knepper, 
for  defendants  in  error. 

Mr.  John  G.  Price,   attorney   general,    amicus 
curiae. 

Matthias,  J.     The  board  of  education  of  the 
DeGraff  village  school  district,  acting  in  pursuance 


Digitized  by  VjOOQ  IC 


101 0.  S.]      KINSINGER  v.  BD.  OF  EDN.  299 

Opinion,  per  Matthias^  J. 

of  and  obedient  to  an  order  of  the  chief  deputy  of 
the  department  of  inspection,  division  of  work- 
shops and  factories,  approved  by  the  state  Indus- 
trial Commission,  found  and  declared  the  necessity 
of  erecting  a  new  school  building,  and  of  proceed- 
ing for  that  purpose  in  accordance  with  the  pro- 
visions of  Sections  5649-4  and  7630-1,  General  Code, 
by  submitting  to  the  qualified  electors  of  the  district 
the  question  of  issuing  and  selling  bonds  in  the 
sum  of  $120,000.  The  board  accordingly  ordered 
**that  said  special  election  shall  be  held  on  the 
eighth  day  of  July,  1919,  between  the  hours  of 
5 :30  A.  M.,  central  standard  time,  and  5 :30  P.  M., 
central  standard  time,  in  said  school  district  in  the 
village  of  DeGraff,  Ohio,  at  the  Town  Building 
located  on  the  east  side  of  South  Main  street  of  said 
village."  The  proposal  to  issue  such  bonds  carried. 
In  this  action,  instituted  for  the  purpose  of  en- 
joining the  issuance  of  said  bonds  and  the  levying  of 
a  tax  in  addition  to  other  taxes  sufficient  in  amount 
to  pay  the  interest  on  said  bonds  and  provide  a  sink- 
ing fund  for  their  redemption  at  maturity,  the  con- 
tention is  made  that  the  board  of  education  was  with- 
out jurisdiction  to  pass  the  resolution  to  submit  the 
question  of  issuing  bonds  for  such  purpose,  pur- 
suant to  the  provisions  of  Section  7630-1,  General 
Code,  inasmuch  as  that  section,  in  so  far  as  it 
authorized  boards  of  education  to  issue  bonds  pur- 
suant to  any  order  of  the  chief  inspector  of  work- 
shops and  factories,  was  repealed  by  the  act  of  the 
general  assembly  passed  March  12,  1913  (Section 
871-1  et  seq.,  General  Code),  whereby  the  Indus- 
trial Commission  was  created  and  the  office  of 
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chief  inspector  of  workshops  and  factories  was 
abolished.  It*  is  urged  also  that  the  provisions  of 
that  act,  wherein  it  purports  to  confer  upon  the 
Industrial  Commission  of  Ohio  all  the  powers  and 
duties  conferred  by  law  upon  the  chief  inspector 
of  workshops  and  factories,  is  contrary  to  the  pro- 
visions of  Section  16,  Article  II  of  the  G>nstitution 
of  Ohio,  providing  that  no  law  shall  be  revived  or 
amended  unless  the  new  act  contains  the  entire  act 
revived  or  section  or  sections  amended. 

The  common  pleas  court  granted  the  injunction 
prayed  for,  but,  upon  appeal,  the  court  of  appeals, 
upon  an  agreed  statement  of  facts,  held  for  the 
defendants  and  dismissed  the  amended  petition. 

The  claim  made  by  the  plaintiff  challenges  the 
very  legal  existence  of  the  Industrial  G)mmission 
of  the  state,  for  if  that  contention  be  sustained  the 
Industrial  Commission  would  be  practically  shorn 
of  the  power  attempted  to  be  conferred  upon  it  by 
the  act  above  referred  to.  The  express  purpose 
of  that  act  was  to  create  the  Industrial  Commission, 
which  should  supersede  the  State  Liability  Board  of 
Awards,  and  to  abolish  various  departments,  in- 
cluding the  Chief  Inspector  of  Mines,  Chief 
Inspector  of  Workshops  and  Factories,  and  the 
State  Board  of  Arbitration,  and  to  merge  certain 
powers  and  duties  of  said  departments  in  and 
transfer  certain  powers  and  duties  of  said  depart- 
ments to  the  Industrial  Commission.  It  was  pro- 
vided therein  that  the  Industrial  Commission  should 
supersede  and  perform  all  the  duties  theretofore 
imposed  by  law  upon  the  State  Liability  Board  of 
Awards,  and  that  on  and  after  September  1,  1913, 
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the  several  departments  therein  named,  including 
the  one  theretofore  designated  as  the  Chief  In- 
spector of  "Workshops  and  Factories,  should  have  no 
further  legal  existence;  that  the  Industrial  Com- 
mission should  have  all  the  powers  and  enter  upon 
the  performance  of  all  the  duties  theretofore  con- 
ferred by  law  upon  those  departments,  which  in- 
cluded those  enumerated  in  Section  1031,  General 
Code;  and  that  all  laws  relating  to  the  several  de- 
partments specified  should  after  said  date  apply, 
relate  and  refer  to  the  Industrial  Commission 
of  Ohio  and  its  deputies.  This  act  was  passed 
March  12,  1913,  but  by  its  express  terms  did  not 
become  effective  until  September  1,  1913.  It 
expressly  repealed  many  sections  of  the  General 
Code,  including  those  providing  for  the  appoint- 
ment of  a  Chief  Inspector  of  Workshops  and 
Factories,  but  did  not  repeal  those  defining  and 
prescribing  the  authority  and  duties  of  that  or  of 
the  other  departments  therein  named.  They  were 
continued  in  force,  the  result  and  effect  of  such 
legislation  being  that  all  these  specified  departments 
were  superseded  by  the  Industrial  Commission  of 
Ohio,  created  by  the  act,  and  that  all  the  powers 
and  duties  of  said  departments  from  and  after  Sep- 
tember 1,  1913,  should  belong  to  and  be  exercised 
by  the  Industrial  Commission. 

The  well-known  and  often-repeated  rules  with 
reference  to  repeals  by  implication  apply.  The 
express  repeal  of  the  section  providing  for  the  ap- 
pointment of  a  chief  inspector  of  workshops  and 
factories  cannot  be  held  to  work  an  implied  repeal 
of  the  various  sections  conferring  powers  upon 
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and  assigning  duties  to  the  chief  inspector  of  work- 
shops and  factories,  in  view  of  the  express  pro- 
visions enacted  at  the  same  time  whereby  the  In- 
dustrial Commission  succeeded  to  those  very 
powers  and  duties.  These  provisions  are  thus  spe- 
cifically kept  in  force  and  effect.  No  repealed 
statute  was  revived  or  attempted  to  be  revived,  as 
in  the  case  of  State,  ex  rel.  Godfrey,  v.  O'Brien, 
Treas.,  et  al.,  95  Ohio  St.,  166,  much  relied  upon 
by  counsel  for  plaintiff  in  error  in  this  case,  for 
there  the  statutes  referred  to  as  prescribing  the 
duties  of  the  created  office  had  been  expressly  re- 
pealed, and,  as  stated  by  the  judge  at  page  177  of 
the  opinion  in  that  case,  "The  repeal  of  a  statute 
is  the  end  of  that  statute.  To  all  intents  and  pur- 
poses it  is  the  same  as  if  it  had  never  existed.  Ref- 
erence in  a  legislative  act  to  a  repealed  law,  as 
supplementary  or  explanatory  of  the  new  act,  is  an 
absurdity,  prohibited  by  this  provision  of  the  con- 
stitution." 

The  provision  for  the  appointment  of  a  chief 
inspector  of  workshops  and  factories  was  repealed, 
but  the  statutes  enumerating  certain  powers  and 
duties  of  that  department  were  continued  in  force 
and  the  new  provision  enacted  conferred  those 
powers  and  duties  upon  the  state  Industrial  Com- 
mission.   They  were  neither  amended  nor  repealed. 

But  it  is  further  urged  that  Section  7630-1,  Gen- 
eral Code,  which  was  enacted  April  18,  1913  (103 
O.  L.,  527),  and  became  effective  May  9,  1913,  was 
repealed  by  implication  by  reason  of  the  passage  of 
the  act  above  referred  to,  when  it  became  effective 
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September  1,  1913.  That  section  provides  in  sub- 
stance that  if  the  use  of  a  schoolhouse  for  its  in- 
tended purpose  is  prohibited  by  order  of  the  chief 
inspector  of  workshops  and  factories,  the  board  of 
education,  upon  the  approval  of  the  electors  in  the 
manner  provided  by  Sections  7625  and  7626,  Gen- 
eral Code,  may  issue  bonds  for  the  amount  of  money 
required  for  such  purpose.  By  virtue  of  these  pro- 
visions, such  order  of  the  chief  inspector  of  work- 
shops and  factories  created  an  emergency  and 
authorized  the  levy  of  taxes  in  excess  of  the  limi- 
tations of  the  Smith  one  per  cent,  law,  provided  the 
same  was  approved  by  a  majority  of  the  qualified 
electors  upon  the  submission  of  the  question  in  the 
manner  provided.  It  must  be  conceded  that  by 
force  of  these  provisions  the  chief  inspector  of 
workshops  and  factories  was  authorized  and  em- 
powered until  September  1,  1913,  to  inspect  school- 
houses  and  other  buildings  designated,  with  ref- 
erence to  precautions  for  the  prevention  of  fire  and 
other  matters  which  related  to  the  health  and  safety 
of  those  who  assembled  in  such  structures,  for  the 
department  continued  in  existence  until  that  date; 
thereafter  under  the  provisions  heretofore  noted 
that  authority  and  duty  devolved  upon  the  In- 
dustrial Commission. 

Section  7630-1,  General  Code,  was  passed  sub- 
sequent to  the  passage  of  the  act  under  consider- 
ation, but  became  effective  prior  to  the  effective 
date  of  that  act.  The  provisions  of  that  section 
and  of  said  act  are  not  only  not  in  conflict,  but, 
in  our  opinion,  are  in  complete  harmony  and  clearly 
disclose  the  intention  of  the  legislature  that  the 
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duties  having  particular  reference  to  matters  of 
the  nature  in  question  in  this  case  were  to  be  per- 
formed by  the  chief  inspector  of  workshops  and 
factories  and  his  findings  and  orders  with  reference 
thereto  would  warrant  the  action  of  the  board  of 
education  prescribed  by  Section  7630-1,  General 
Code,  so  long  as  that  separate  department  existed, 
to-wit,  September  1,  1913,  and  that  thereafter  the 
same  duties  and  powers  devolved  upon  the  In- 
dustrial Commission  and  its  findings  and  orders 
with  reference  to  such  building  would  likewise  war- 
rant the  action  of  the  board  of  education  pre- 
scribed by  Section  7630-1,  General  Code.  It  is  dis- 
closed by  the  record  that  the  order  upon  which  the 
board  of  education  based  its  action  was  issued  by 
the  chief  deputy  of  the  department  of  inspection 
and  division  of  workshops  and  factories  and  public 
buildings  of  the  Industrial  Commission.  That 
order  was  dated  April  24,  1919.  The  record  dis- 
closes that  original  orders  of  T.  P.  Kearns,  Chief 
Deputy,  dated  April  24  and  July  31,  1919,  were 
approved,  and  further  shows  the  affirmative  vote 
of  approval  by  each  member  of  the  Industrial  Com- 
mission. The  requirements  of  Section  871-5  (107 
O.  L.,  157),  General  Code,  providing  that  every 
order  made  by  a  member  or  one  of  the  authorized 
deputies  of  the  commission,  when  approved  by  a 
majority  of  its  members,  shown  on  its  record  of 
proceedings,  shall  be  deemed  the  order  of  the  com- 
mission, were  fully  complied  with,  as  were  also 
the  provisions  of  Section  871-9,  General  Code,  re- 
quiring the  record  of  the  vote  of  each  member  of 
the  commission. 
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The  record  discloses  that  the  special  election  upon 
the  question  of  issuing  bonds  was  ordered  to  be  and 
was  held  at  a  central  point  in  the  "village  of  De- 
Graff.  This  is  in  accordance  with  Section  4711, 
General  Code,  that  "electors,  residing  in  territory 
attached  to  a  village  district  for  school  purposes, 
may  vote  for  school  officers  and  on  all  school  ques- 
tions at  the  proper  voting  place  in  the  village  to 
which  the  territory  is  attached."  It  is  not  disclosed 
that  the  village  of  DeGraff  was  divided  into  pre- 
cincts, and  the  regularity  of  the  election  in  this 
respect  is  not  challenged  by  the  pleadings  nor 
brought  in  question  by  the  record,  and  no  claim  is 
made  that  Section  4711,  General  Code,  which  gov- 
erns the  proceeding,  has  in  any  respect  been  vio- 
lated. .  Regularity  is  therefore  presumed. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Johnson,  Wanamaker, 
Robinson  and  Merrell,  JJ.,  concur. 
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Underwood  et  al.  v.  Rutan  et  al. 

Wills  —  Validity  —  Devise  contingent  upon  recovery  —  Execution  — 
Attestation  or  acknowledgment  sufficient,  when  —  Witnesses 
to  signature  by  mark. 

1.  A  testamentary  clause  in  a  will  disposing  of  the  testatrix's  prop- 

erty after  death,  in  case  she  does  not  recover,  is  a  contingent 
will,  and  valid  if  recovery  does  not  occur. 

2.  Where  two  subscribing  witnesses  have  seen  a  testatrix  subscribe 

her  name  to  a  will  by  directing  another  to  sign  her  name 
thereto  in  her  presence,  the  testatrix  attaching  her  mark  thereto, 
and  the  signature  so  made  is  then  attested  and  subscribed  by 
said  witnesses  in  the  testatrix's  presence,  the  will  is  properly 
executed.  In  such  case  it  is  not  necessary  that  the  testatrix 
declare  that  the  instrument  is  her  will  or  that  she  has  signed 
it.  (Keyl  et  al.  v.  Feuchter  et  al.,  56  Ohio  St.,  424,  dis- 
tinguished.) % 

(No.  16340— Decided  June  8,  1920.) 

Error  to  the  Court  of  Appeals  of  Logan  county. 

The  following  instrument  was  admitted  to  pro- 
bate by  the  probate  court  of  Logan  county,  Ohio,  as 
the  last  will  and  testament  of  Rebecca  R.  Williams, 
deceased : 

"I  [In]  case  I  do  not  recover  I  want  my  undi- 
vided half  of  all  the  Peoples  Bank  Block  &  other 
Buildings  extending  across  the  Alley — &  my  Bank 
Stock  to  be  put  in  Trust  The  dividends  &  rents  to 
go  toward  the  endowment  fund  of  the  Mary  Rutan 
Hospital — ^I  also  want  my  Library  to  go  to-  the  Y, 
M.  C  A. — In  memory  of  Earnest  P.  Williams 

"Rebecca  R.  Williams  (X) 

''Miss  Pearl  Corbett 
"Elizabeth  D.  Lee/' 
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Suit  was  brought  by  plaintiffs  in  error  to  contest 
the  paper  writing,  asking  that  an  issue  be  made  to 
determine  whether  it  was  the  last  will  and  testa- 
ment of  the  deceased.  Upon  the  issue  joined  the 
jury  returned  a  verdict  sustaining  the  will.  The 
judgment  of  the  trial  court  sustaining  the  will  was, 
on  error,  affirmed  by  the  court  of  appeals;  where- 
upon error  was  prosecuted  to  this  court. 

This  paper  writing  was  executed  on  October  16, 
1916,  during  the  last  sickness  of  the  testatrix.  She 
did  not  recover  from  illness  which  had  overtaken 
her  at  the  date  of  the  alleged  execution  of  the  in- 
strument. There  was  no  attestation  clause  em- 
bodied in  the  paper  writing.  While  the  instrument 
itself  was  not  dated,  it  was  placed,  at  the  time,  in 
an  envelope,  which  was  marked  "Statement  of  Re- 
becca Williams.  Oct.  16th,  1916."  Among  others 
who  testified  in  the  contest  proceedings  were  Pearl 
Corbett  and  Elizabeth  D.  Lee,  the  two  subscribing 
witnesses  to  the  paper  writing.  The  former  had 
been  acting  as  a  day  nurse  for  a  period  of  about 
eight  months,  and  the  latter  was  an  old  friend  vis- 
iting the  deceased.  Both  of  these  witnesses  testi- 
fied that  at  the  time  of  the  execution  of  the  paper 
writing  the  deceased  was  ill  in  bed ;  that  Mrs.  Lee 
signed  the  name  of  Rebecca  R.  Williams  to  the  in- 
strument and  made  the  parenthesis  in  which  the 
cross-mark  was  placed;  that  testatrix  with  the  sup- 
port of  these  two  witnesses  placed  the  cross-mark 
in  the  parenthesis.  While  the  evidence  does  not 
distinctly  disclose  a  direct  request  that  the  two  wit- 
nesses subscribe  as  such,  there  is  sufficient  testi- 
mony to  indicate  that  the  decedent  desired  both  to 
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witness  the  signature  to  the  instrument.  The  tes- 
timony further  discloses  that  Mrs.  Lee  suggested 
to  the  decedent  that  she  make  a  will  or  some  testa- 
mentary disposition  of  her  property  to  take  effect 
in  case  of  death;  that  the  testatrix  dictated  to  Mrs. 
Lee  what  disposition  she  desired  to  make  of  her 
property  and  the  latter  wrote  the  instrument  as 
quoted  above.  In  this  connection  the  record  gives 
the  testimony  of  Elizabeth  D.  Lee,  relating  to  a 
conversation  with  testatrix,  as  follows: 

"  'Well,  have  you  any  other  bequest  you  want 
to  make?'  'Not  now.'  Then  I  said,  'Well,  now 
this  is  all  rig'ht.'  'Well,'  she  says,  'now  this  has  to 
be  signed  and  you  know  I  can't  write.'  'Well,'  I 
said,  'I  can  write  your  name,  and  would  you  be 
willing  to  make  your  mark?'  'Yes',  she  says,  'I  will 
make  my  mark,  but  you  will  have  to  get  Gretchen,' 
that's  the  nurse,  she  called  her  Gretchen, — 'have 
the  nurse  come  in  and  raise  me  up.'  So  I  called  the 
nurse;  she  raised  her  up  in  bed,  and  I  held  her, 
stood  at  her  back  and  the  nurse  gave  her  the  pen 
and  ink,  and  then  she  slipped  her  hand  under  her 
elbow,  like  this,  (illustrating)  to  just  kind  of  sup- 
port it,  just  as  though  she  would  lay  it  down  this 
way;  and  with  her  own  hand  she  made  that  cross 
in  the  parenthesis  that  I  had  made  for  it,  just  as 
plainly  as  anybody;  and  then  she  laid  down.  'Now,' 
I  said,  'Rebecca' —  'Now,'  she  says,  'but  you  must 
sign  this;  it  requires  two  signatures.'  'Well'  I 
said,  'I  will  sign  it,  but  I  will  let  the  nurse  sign 
first.'  So  Miss  Corbett  signed;  then  I  signed;  and 
'Now'  I  said,  'Rebecca,  I  am  going  to  fold  this  up 
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and  put  it  in  an  envelope,  and  what  shall  I  do  with 
\t2  I  don't  want  the  responsibility  of  it.'  'Well' 
she  said,  'You  call  Mary  Reese  and  have  her  un- 
lock the  middle  drawer  and  put  it  right  in  the 
drawer  there/  So  I  put  it  in  the  envelope  and 
sealed  it;  then  I  wrote  on  it,  in  a  hurried  way, 
'Statement  of  Rebecca  R.  Williams,  October  16, 
1916.'  It's  written  on  the  envelope,  and  I  read  it 
to  her,  'Now,  I  have  written  this  is  a  statement,* 
and  she  looked  at  me;  she  didn't  say;  that  was  my 
doings ;  she  didn't  tell  me  what  to  write  on  the  en- 
velope. And  so  the  housekeeper  unlocked  the 
drawer  and  we  put  it  in  there.  'Now,'  I  said,  'You 
understand,  if,  when  you  get  well,  if  you  want  to 
make  a  more  extensive  will,  you  can  either  embody 
this  in  it  or  you  can  destroy  this  and  make  an- 
other.' 'Well,'  she  says,  'don't  you  think  I  have 
made  a  mighty  good  start?'  'Yes,  I  think  you 
have/    And  so  then  I  left  the  room." 

The  witness  Pearl  Corbett  also  testified  that  she 
saw  the  words  "Rebecca  R.  Williams"  written  by 
Mrs.  Lee  and  that  she  also  saw  the  cross-mark  at- 
tached thereto  by  the  deceased;  she  also  testified 
that  Mrs.  Williams  requested  Mrs.  Lee  to  write 
her  name  to  the  will  and  that  she  herself  would 
make  a  cross-mark,  and  that  deceased  said  at  the 
time  that  Mrs.  Lee  and  herself  should  both  sign. 

Messrs.  Owen,  Ware  &  Owen  and  Messrs.  John- 
son &  Miller,  for  plaintiffs  in  error. 

Mr.  John  E.  West  and  Messrs.  Miller  &  Middle- 
ton,  for  defendant  in  error. 
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Jones,  J.  While  the  usual  testamentary  words 
are  not  utilized  in  this  instrument,  the  language 
used,  supplemented  by  the  testimony  of  the  wit- 
nesses, is  sufficient  to  disclose  that  the  instrument 
in  question  was  intended  to  be  a  will  and  a  testa- 
mentary disposition  of  the  property  in  case  of 
death.  40  Cyc,  995,  and  Bailey  v.  Bailey  et  al.,  8 
Ohio,  239. 

If  otherwise  valid,  the  fact  that  a  testator  has 
made  a  testamentary  disposition  dependent  upon 
the  contingency  of  failure  to  recover  from  illness 
does  not  invalidate  the  instrument  in  the  event  such 
recovery  does  not  occur.  In  this  case  the  disposi- 
tion of  the  property  was  to  be  made  at  her  death, 
and  upon  the  contingency  that  she  did  not  recover. 
The  authorities  uniformly  hold  that  contingent 
wills  of  this  character  are  always  upheld  in  the 
event  of  non-recovery,  as  they  display  the  evident 
intention  of  the  testator.  Morroufs  Appeal,  116 
Pa.  St.,  440;  Robnett  et  al.  v.  Ashlock,  49  Mo.,  171  ; 
In  re  Todd's  Will,  2  Watts  &  S.  (Pa.),  145; 
Dougherty  &c.  v.  Dougherty  &c.,  61  Ky.  (4  Met.), 
25,  and  Magee  et  al.  v.  McNeil  et  al.,  41  Miss.,  17. 

The  complaint  is  now  made,  however,  that  the 
trial  court  erred  in  charging  the  jury  that  it  was 
not  necessary  for  the  subscribing  witnesses  to  hear 
the  testatrix  declare  that  it  was  her  will,  or  that 
she  had  signed  her  name  thereto,  if  the  witnesses 
actually  saw  the  testatrix  sign  her  name  to  the 
writing.  The  charge  upon  that  subject  given  by 
the  trial  court  is  as  follows : 

"The  testator  may  sign  his  own  name  or  another 
may  sign  it  for  him  in  his  presence  and  at  his  ex- 
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press  direction.  A  testator  may  sign  by  mark  and 
direct  the  signing  of  his  name  by  another.  When 
witnesses,  two  or  more,  who  are  competent,  see  the 
testator  sign  his  name  to  the  writing,  it  is  not  neces- 
sary that  they  hear  him  declare  that  it  is  his  will  or 
that  he  has  signed  his  name  thereto." 

It  is  now  claimed  that  this  charge  is  in  direct 
conflict  with  the  law  of  this  court  as  stated  in  the 
syllabus  of  Keyl  et  at.  v.  Feuchter,  56  Ohio  St., 
424.  In  respect  to  the  execution  of  wills,  Section 
10505,  General  Code,  is  as  follows: 

*'Such  will  must  be  signed  at  the  end  by  the  party 
making  it,  or  by  some  other  person  in  his  presence 
and  by  his  express  direction,  and  be  attested  and 
subscribed  in  the  presence  of  such  party,  by  two  or 
more  competent  witnesses,  who  saw  the  testator 
subscribe,  or  heard  him  acknowledge  it." 

The  case  of  Keyl  et  al.  v.  Feuchter,  supra,  was 
reported  in  a  per  curiam  to  which  the  following 
syllabus  was  attached:  "One  essential  to  the  ad- 
mission of  a  paper  writing  purporting  to  be  a  will 
to  probate  is  that  it  shall  have  been  acknowledged 
by  the  maker  as  his  will,  and  his  signature  also 
acknowledged,  in  the  presence  of  the  two  subscrib- 
ing witnesses." 

Undoubtedly  if  the  broad  and  natural  significance 
be  given  to  the  quoted  syllabus  it  is  there  held  that 
in  Ohio  a  will  to  be  valid  must  be  acknowledged  by 
the  maker  as  his  will  in  the  presence  of  two  sub- 
scribing witnesses,  even  if  they  were  present  and 
saw  him  subscribe  it.  Under  the  practice  of  this 
court  syllabi  are  infrequently  attached  to  these  per 
curiams,  and  in  the  case  of  Keyl  et  al,  v.  Feuchter, 
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supra,  the  quoted  syllabus  undoubtedly  has  gone 
beyond  the  scope  which  the  facts  in  the  case  and 
the  per  curiam  warrant.  While  the  language  of 
the  syllabus  states  that  one  essential  to  the  admis- 
sion of  a  -will  is  that  it  should  be  acknowledged  by 
the  maker  as  his  will,  an  examination  of  the  case 
discloses  that  the  real  issue  involved  was  whether 
the  signature  of  a  testator,  made  in  the  absence  of  , 
a  subscribing  witness,  was  acknowledged  in  the 
presence  of  the  latter.  And  at  the  close  of  the  per 
curiam  that  feature  of  the  case  was  the  only  one 
disposed  of  by  the  court,  for  the  court  there  finds 
that  there  was  no  acknowledgment  by  the  maker 
^'either  of  the  paper  as  his  will,  or  of  his  signature 
thereto,  in  the  presence  of  that  subscribing  wit- 
ness." 

The  language  of  the  Ohio  statute  relating  to  the 
execution  of  wills  is  somewhat  different  from  that 
found  in  other  states  of  the  Union.  Our  statute 
requires  the  attestation  and  subscription  of  two 
witnesses,  who  (a)  saw  the  testator  subscribe,  or 
(b)  heard  him  acknowledge  it.  The  last  phrase  is 
peculiar  to  the  Ohio  code  and  is  not  generally  found 
elsewhere. 

In  this  case  the  subscribing  witnesses  actually  saw 
and  helped  the  testatrix  attach  her  signature  to  the 
instrument  in  question.  The  statute  was  therefore 
complied  with  by  the  attestation  and  subscription 
of  two  witnesses  "who  saw  the  testator  subscribe/' 
This  feature  of  the  case  distinguishes  the  follow- 
ing Ohio  cases  where  the  will  was  executed  by  the 
testator  in  the  absence  of  the  subscribing  witnesses 
and  where  it  was  held  that  an  acknowledgment  was 
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necessary:  Raudebaugh  v.  Shelley,  6  Ohio  St.,  307; 
Haynes  v.  Haynes,  33  Ohio  St.,  598,  and  Keyl  et  cU. 
V.  Feuchter,  supra. 

The  charge  of  the  court,  in  respect  to  the  execu- 
tion of  this  will  is,  therefore,  not  erroneous.  The 
charge  of  the  court  is  challenged  m  other  respects, 
but,  upon  examination  of  the  whole  charge,  we  find 
no  prejudicial  error  therein. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Matthias,  Johnson  and  Merrell,  JJ.,  concur. 
Nichols,  C.  J.,  not  participating. 


The  State,  ex  rel.  The  Ohio  Electric  Rail- 
way Co.,  V.  The  Public  Utilities  Commission. 

Mandamus — Public  utilities  commission — Refusal  to  restore 
schedule  —  Rejected  after  complaint  and  municipal  rate-ordi- 
nance filed -- Appeal  to  commission  from  rate-ordinance^ 
Failure  to  prosecute  error  to  supreme  court  ^  Section  544, 
General  Code. 

(No.  16526  — Decided  June  8,  1920.) 

In  Mandamus. 

Messrs.  Cable  &  Cable,  for  relator. 

Mr.  John  G.  Price,  attorney  general,  and  Mr.  B. 
E.  Corn,  for  respondent. 

Mr.  H.  E.  Garling,  city  solicitor,  for  city  of  Lima. 
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By  the  Court.  This  action  in  mandamus  was 
instituted  in  this  court  and  the  issue  for  determina- 
tion is  presented  by  demurrer  to  the  answer  of  the 
respondent,  The  Public  Utilities  Commission. 

The  relator,  The  Ohio  Electric  Railway  Com- 
pany, seeks  a  peremptory  writ  of  mandamus  com- 
manding the  Public  Utilities  Commission  to  re- 
store to  its  files  a  schedule  of  rates  for  electric 
light  and  power  in  the  city  of  Lima,  filed  with  the 
commission  by  the  relator  December  1,  1919.  This 
schedule  carried  an  increase  over  the  rates  thereto- 
fore in  force,  and  by  its  terms  was  to  become  ef- 
fective January  15,  1920. 

The  Public  Utilities  Commission  rejected  said 
schedule  and  ordered  it  stricken  from  its  files,  for 
the  reason,  as  stated  by  the  commission,  that  on 
January  13,  1920,  and  before  the  effective  date  of 
the  proposed  new  schedule,  the  city  of  Lima  filed 
a  protest  and  complaint  against  such  schedule  and 
attached  thereto  a  copy  of  an  ordinance  passed  by 
the  council  of  the  city  of  Lima,  January  5,  1920, 
declared  therein  to  be  an  emergency  ordinance, 
which  ordinance  fixed  other  and  lower  rates  than 
those  carried  in  the  proposed  schedule,  the  rates 
fixed  in  said  ordinance  being  identical  with  the 
rates  theretofore  in  force,  evidenced  by  the  schedule 
previously  filed  with  the  relator  known  as  P.  U.  C 
O.  No.  2,  in  which  protest  the  city  of  Lima  alleged 
that  the  proposed  schedule  was  in  conflict  with  the 
rates  fixed  in  said  ordinance,  whereupon  respond- 
ent determined  that  it  was  without  authority  to 
continue  upon  its  files  to  become  effective  as  a  valid 
and  legal  schedule  of  rates  on  January  IS,  1920, 
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the  proposed  schedule  filed  December  1,  1919, 
known  as  P.  U.  C.  O.  No.  3,  which  schedule  the 
commission  asserts  never  became  effective  and  that 
the  relator  acquired  no  rights  thereunder. 

It  is  further  disclosed  that  in  1909  the  relator 
entered  into  a  contract  with  the  city  of  Lima,  under 
which  the  company  undertook  to  furnish  electric 
current  for  lighting  the  streets  of  the  city  of  Lima, 
and  for  light  and  power  purposes  to  consumers  in 
that  city.  This  contract  expired  in  February,  1919. 
The  relator  continued  to  supply  current  at  the  rate 
fixed  in  that  contract,  and  thereafter,  December  1, 
1919,  filed  the  schedule  now  in  question.  On  Jan- 
uary 19,  1920,  relator  filed  its  complaint  in  writing 
with  the  Public  Utilities  Commission,  appealing 
from  the  rates  prescribed  by  the  ordinance  passed 
January  7, 1920. 

The  relator  attempts  in  this  action  to  make  the 
contention  that  no  emergency  in  fact  existed  which 
authorized  the  passage  of  said  ordinance  as  an 
emergency  measure  and  consequently  that  it  could 
not  become  eflFective  until  thirty  days  after  its 
passage,  which  would  be  February  6,  1920. 

But  the  order  of  the  Public  Utilities  Commission 
complained  of  is  clearly  a  final  order  and  falls 
wilhin  the  provisions  of  Section  544,  General  Code, 
by  virtue  of  which  provisions  a  final  order  made 
by  the  commission  may  be  reversed,  vacated  or 
modified  by  the  supreme  court  on  a  petition  in  error, 
if,  upon  a  consideration  of  the  record,  such  court 
is  of  the  opinion  that  such  order  is  unlawful  and 
unreasonable.  This  section  of  the  public  utilities 
act  therefore  provides  a  clear  adequate  legal  rem- 
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edy,  for  which  a  proceeding  in  mandamus  cannot 
be  substituted.  The  demurrer  to  the  answer  of 
the  respondent  is  therefore  overruled  and  the  pe- 
tition of  the  relator  dismissed. 

Writ  refused. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  con- 
cur. 


The  Cleveland  Railway  Co.  v.  Trendel,  etc. 

Court  of  appeals — Jurisdiction -- Weight  of  evidence  —  Section 
^^577 >  General  Code — Trial  court  grants  new  trial —But  re- 
fuses same  after  retrial  —  Errors  assigned  for  review, 

L  The  right  of  a  court  of  appeals  to  reverse  the  judgment  of  a 
trial  court  is  predicated  upon  its  finding  error  in  the  proceed- 
ings of  such  court. 

2.  A  trial  court  having  granted  one  new  trial  upon  the  weight  of 

the  evidence  is  prohibited  by  Section  11577,  General  Code,  from 
granting  a  second  new  trial  upon  the  same  ground. 

3.  Where  the  trial  court  has  granted  one  new  trial  upon  the  weight 

of  the  evidence,  and  upon  a  second  trial  has  overruled  a  mo- 
tion for  a  new  trial  upon  the  same  ground,  for  the  reason  that 
the  court  is  prohibited  by  Section  11577,  General  Code,  from 
granting  the  second  new  trial  upon  that  ground,  and  error  is 
prosecuted  to  the  court  of  appeals,  that  court  is  without  power 
to  weigh  the  evidence  and  determine  whether  the  verdict  was 
in  fact  against  .the  weight  of  the  evidence,  since  there  could 
be  no  error  in  that  respect  by  the  trial  court. 

(No.  ie544— Decided  June  8.  1920.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga 
county. 
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This  action  was  brought  by  the  defendant  in 
error  to  recover  damages  for  injuries  sustained  in 
an  automobile  and  street  car  collision,  and  was 
tried  in  the  court  of  common  pleas  of  Cuyahoga 
county,  resulting  in  a  verdict  in  favor  of  the  de- 
fendant in  error.  Upon  motion  for  a  new  trial 
the  verdict  was  set  aside  by  the  court  of  comipon 
pleas  upon  the  ground  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence.  The  cause  was  tried 
a  second  time  in  the  court  of  common  pleas,  and 
verdict  again  returned  in  favor  of  the  defendant  in 
error.  A  motion  for  a  new  trial  upon  the  weight 
of  the  evidence  was  filed  and  overruled,  and  judg- 
ment entered.  Error  was  prosecuted  to  the  court 
of  appeals  of  Cuyahoga  county.  The  ground  of 
reversal  there  urged  was  that  the  verdict  and  judg- 
ment were  against  the  weight  of  the  evidence  and 
not  sustained  by  sufficient  evidence.  The  court  of 
appeals  affirmed  the  judgment  of  the  court  of  com- 
mon pleas  upon  the  ground  that  the  trial  court  had 
once  exercised  the  right  to  set  aside  the  verdict  as 
against  the  weight  of  the  evidence,  and  since  the 
.trial  court  was  precluded  by  Section  11577,  General 
Code,  from  again  setting  aside  the  verdict  upon  the 
weight  of  the  evidence  there  was  no  error  in  the 
overruling  by  the  trial  court  of  the  motion  for  a 
new  trial. 

Messrs.  Squire,  Sanders  &  Uempsey,  for  plaintiff 
in  error. 

Messrs.  Payer,  Winch,  Minshall  &  Karch,  for 
defendant  in  error. 
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Robinson,  J.  This  cause,  while  one  of  great 
importance,  by  reason  of  the  far-reaching  effect  of 
the  conclusion  reached,  is  confined  to  a  very  small 
compass.  The  Constitution  of  1912  fixed  the  juris- 
diction of  the  court  of  appeals  in  Section  6,  Article 
IV,  as  follows :  "The  courts  of  appeals  shall  have 
original  jurisdiction  in  quo  warranto,  mandamus, 
habeas  corpus,  prohibition  and  procedendo,  and 
appellate  jurisdiction  in  the  trial  of  chancery  cases, 
and,  to  review,  affirm,  modify,  or  reverse  the  judg- 
ments of  the  courts  of  common  pleas,  superior 
courts  and  other  courts  of  record  within  the  district 
as  may  be  provided  by  law."  And  this  court  in  the 
case  of  Cincinnati  Polyclinic  v.  Bolch,  92  Ohio  St., 
415,  has  construed  this  clause  of  Section  6,  Article 
IV,  as  defining  the  jurisdiction  of  the  court  of  ap- 
peals, and  has  held:  "The  general  assembly  has 
no  power  to  enlarge  or  limit  the  jurisdiction  con- 
ferred by  the  constitution  of  the  state,  but  may  pro- 
vide by  law  for  the  method  of  exercising  that  juris- 
diction/^ That  holding  has  been  followed  and  in- 
ferentially  approved  by  this  court  in  many  cases. 

Long  prior  to  the  adoption  of  the  Constitution 
of  1912  the  general  assembly  enacted  Section 
11577,  General  Code,  which  reads:  "The  same 
court  shall  not  grant  more  than  one  new  trial  on 
the  weight  of  the  evidence  against  the  same  party 
in  the  same  case,  nor  shall  the  same  court  grant 
more  than  one  judgment  of  reversal  on  the  weight 
of  the  evidence  against  the  same  party  in  the  same 
case." 

In  1915,  in  the  case  of  Mahoning  Valley  Railway 
Co.  V.  Santoro,  Admr.,  93  Ohio  St.,  53,  the  court 
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had  that  section  under  consideration  and  held  that 
"Section  11577,  General  Code,  is  *  *  *  rec- 
oncilable with  the  several  amendments  of  the  con- 
stitution adopted  in  1912,  and  is  applicable  not 
only  to  cases  pending  on  the  first  of  January,  1913, 
but  to  all  other  cases,  until  said  statute  shall  be  re- 
pealed/' 

I  am  unable  to  comprehend  the  logic  of  that  case, 
notwithstanding  it  has  been  followed  in  Nyiry  v. 
Modern  Brotherhood  of  America,  97  Ohio  St.,  343, 
and  in  Ramm  v.  Ba&w  Realty  Co.,  98  Ohio  St^ 
449. 

But  the  instant  case  does  not  depend  upon  the 
soundness  of  the  Santoro  case;  for,  assuming  that 
Section  11577,  General  Code,  has  application,  by 
reason  of  Section  6,  Article  IV  of  the  Constitution, 
only  to  the  courts  of  common  pleas,  superior  courts 
and  other  courts  of  record,  the  jurisdiction  of 
which  has  not  been  fixed  by  the  constitution,  and, 
is,  therefore,  subject  to  change  by  the  general 
assembly,  yet,  by  the  constitution  itself,  cases  such 
as  the  one  at  bar,  of  which  the  court  of  appeals  has 
,  no  original  or  appellate  jurisdiction,  can  reach  the 
court  of  appeals  by  no  other  process  than  by  review 
upon  a  petition  in  error,  for  while  the  constitution 
does  not  use  the  word  "error,''  nor  the  words  "pe- 
tition in  error,"  it  does  describe  the  cases  of  which 
the  court  of  appeals  has  original  jurisdiction,  and 
the  cases  of  which  it  has  appellate  jurisdiction,  and 
then  provides  "and  to  review,  affirm,  modify,  or 
reverse  the  judgments  of  the  courts  of  common 
pleas,"  etc.  It  goes  without  saying  that  the  review 
here  provided  for  does  not  apply  to  appeal  cases  nor 
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to  cases  of  which  it  has  original  jurisdiction.  The 
words  "affirm,  modify,  or  reverse"  qualify  the 
word  "review"  by  indicating  the  disposition  the 
court  of  appeals  may  make  of  the  cases  it  is  author- 
ized to  review.  They  define  the  scope  of  the  power 
conferred  by  the  grant  of  authority  to  review. 

The  only  judgments  of  an  inferior  court  known 
to  the  law  in  Ohio  at  the  time  of  the  adoption  of 
the  amendment  in  1912,  or  now,  that  may  be  re- 
viewed by  a  court  of  appeals,  are  judgments  from 
which  error  is  prosecuted,  and  the  jurisdiction  of 
the  court  of  appeals  in  all  such  cases  is  invoked  by 
the  filing  of  a  petition  in  error,  and  before  modi- 
fication or  reversal  can  be  had  the  court  must  find 
not  only  that  there  is  error  apparent  upon  the  rec- 
ord but  that  the  error  found  is  prejudicial. 
(Scovern  v.  State,  6  Ohio  St.,  288;  Ohio  Life  Ins. 
Co.  V.  Goodin  et  ai.,  10  Ohio  St.,  557,  and  many 
other  cases.)  Hence  it  must  follow  that  in  the 
instant  case  before  the  court  of  appeals  would 
have  been  warranted  in  a  judgment  of  reversal 
it  must  have  found  that  the  court  of  common  pleas 
erred  in  the  overruling  of  the  motion  for  a  new 
trial.  To  have  so  held  would  have  amounted  to 
holding  that  the  court  of  common  pleas  erred  in 
observing  the  provisions  of  Section  11577,  General 
Code,  as  applicable  to  common  pleas  courts.  For 
whatever  doubt  there  may  be  as  to  the  power  of 
the  general  assembly  to  limit  the  number  of  judg- 
ments of  reversal  upon  the  weight  of  the  evidence 
that  may  be  entered  in  the  same  case  by  the  court 
of  appeals,  there  can  be  no  question  as  to  its  power 
to  limit  the  number  of  new  trials  upon  the  weight 
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of  the  evidence  that  may  be  granted  in  the  sam6 
case  by  the  courts  whose  jurisdiction  is  defined  by 
the  general  assembly  and  not  by  the  constitution. 

The  trial  court  then  having  once  exercised  the 
power  to  grant  a  new  trial  upon  the  weight  of  the 
evidence  was  expressly  prohibited  by  Section  11577, 
General  Code,  from  granting  another  new  trial 
upon  the  same  ground.  Hence  no  error  could  be 
predicated  upon  its  action  in  that  respect,  and, 
since  it  committed  no  error,  no  judgment  of  re- 
versal could  be  entered  in  an  error  proceeding  by 
a  reviewing  court. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Matthias,  Johnson,  Wana- 
MAKER  and  Merrell,  JJ.,  concur. 

Jones,  J.,  dissenting.  If  this  judgment  is  sus- 
tained it  means  that  a  litigant  will  be  denied  his 
right  to  any  review,  both  in  this  court  and  in  the 
court  of  appeals.  It  is  developed  from  the  opinion 
of  the  court  of  appeals  that  the  contention  of  the 
plaintiff  in  error  was  "devoted  solely  to  the  claim 
that  the  verdict  and  judgment  of  the  court  below 
is  so  manifestly  against  the  weight  of  the  evidence 
as  to  require  a  reversal  of  the  judgment."  This 
is  the  only  error  sought  to  be  reviewed. 

The  trial  court  had  previously  granted  a  new 
trial  because  the  verdict  was  against  the  weight 
of  the  evidence;  but,  because  of  the  limitation 

21 
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placed  upon  the  trial  court  by  Section  11577,  Gen- 
eral Code,  forbidding  it  from  granting  "more  than 
one  new  trial  on  the  weight  of  the  evidence,"  the 
court  of  appeals  concluded  that  it,  too,  had  no  right 
to  review  "that  which  the  statute  positively  pro- 
hibits the  trial  court  from  doing." 

The  effect  of  the  judgment  of  the  court  of  ap- 
peals is  not  only  to  deny  the  right  of  an  appellate 
court  to  review  a  case  but  to  permit  the  legislature 
to  abridge  the  jurisdiction  conferred  by  the  consti- 
tution upon  the  courts  of  appeals.  If  that  principle 
is  sustained  there  is  no  reason  why  the  legislature 
may  not  divest  the  court  of  appeals  of  every  vestige 
of  its  appellate  jurisdiction  in  law  cases  and  vitally 
restrict  its  jurisdiction  in  chancery  cases. 

Appellate  courts  have  always  enforced  the  rule 
that  if  the  lower  court  committed  no  error  the 
judgment  of  course  should  be  affirmed.  This  is  an 
established  rule,  well  known  to  courts  and  lawyers, 
and  is  a  rule  of  judicial  pronouncement.  But,  as 
shown  in  the  cases  cited  in  the  majority  opinion, 
the  rule  has  only  been  applied  where  the  reviewing 
court  itself  searched  the  record.  (Scovern  v.  State, 
6  Ohio  St.,  288,  and  Ohio  Life  Ins.  Co,  v.  Goodin 
et  ol.y  10  Ohio  St.,  557.)  Such  is  not  the  pres- 
ent situation.  In  this  case  error  may  have  actually 
intervened  on  the  record  in  the  trial  court.  In  the 
discussion  of  this  case  it  must  be  assumed  that  error 
did  actually  intervene,  and  if  the  trial  court  "com- 
mitted no  error"  it  was  not  because  there  was  no 
error  in  the  record  but  because  Section  11577,  Gen- 
eral Code,  precluded  the  trial  court  from  examining 
the  record  and  rectifying  the  error.     The  record 
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itself  may  disclose  the  error  to  be  vital  and  grossly 
violative  of  justice,  and  yet  this  judgment  in  effect 
holds  that  by  this  method  of  restricting  the  juris- 
diction of  the  common  pleas  court  the  legislature 
has  entirely  abridged  the  right  of  the  court  of  ap- 
peals to  review  the  judgment. 

As  appears  from  the  opinion  of  the  court  of 
appeals  in  this  case  the  contention  of  the  plaintiff 
in  error  was  based  solely  on  the  claim  that  the 
verdict  and  judgment  of  the  court  below  were 
against  the  manifest  weight  of  the  evidence.  The 
plaintiff  in  error  desired  the  judgment  of  the  ap- 
pellate court  upon  that  question,  but  was  denied 
a  review. 

This  case  is  one  for  personal  injury,  but  ob- 
viously the  principle  applies  to  all  classes  of  litiga- 
tion. Is  it  conceivable  that  a  litigant  may  now  be 
deprived  of  liberty  and  property  by  the  determina- 
tion of  a  nisi  prius  jury,  without  the  right  of  a 
judicial  review,  under  the  recently  adopted  pro- 
visions of  our  constitution?  Under  our  present 
constitution  the  courts  of  appeals  and  the  supreme 
court  were  created  as  a  part  of  our  judicial  system 
and  were  given  specific  appellate  jurisdiction  un- 
shackled by  legislation.  Cincinnati  Polyclinic  v. 
Batch,  92  Ohio  St.,  415,  and  Zonars  v.  Zonars, 
post,  518. 

Before  the  adoption  of  the  Constitution  of  1912 
the  appellate  jurisdiction  of  all  courts  was  fixed  by 
law.  Ever  since  the  adoption  of  the  Constitution 
of  1802  the  jurisdiction  of  the  court  of  common 
pleas,  both  original  and  appellate,  was  such  only 
as  "shall  be  fixed  by  law.'*    When  the  circuit  court 

Digitized  by  VjOOQ  IC 


324  JANUARY  TERM,  1920.        [101  O.  S. 

Dissenting  Opinion,  per  Jones,  J. 

was  created  by  the  Amendment  of  October  9, 1883, 
it  was  given  only  "such  appellate  jurisdiction  as  may 
be  provided  by  law ;"  and  under  the  Constitution  of 
1851  the  supreme  court  was  given  only  "Such  appel- 
late jurisdiction  as  may  be  provided  by  law."  It  will 
therefore  be  seen  that,  until  the  Amendment  of 
1912,  the  appellate  jurisdiction  of  every  court  in 
this  state  was  entirely  statutory.  But  under  the 
Amendment  of  1912  the  clause  "such  appellate 
jurisdiction  as  may  be  provided  by  law"  was  elimi- 
nated, and  a  broad  field  of  appellate  jurisdiction  was 
given  to  the  court  of  appeals  to  ^'revieuif'  the 
judgments  of  the  courts  of  common  pleas,  and  other 
courts  of  record  as  may  be  established  by  law, 
Cincinnati  Polyclinic  v.  Batch,  supra,  where  it  is 
stated,  at  page  418,  that  the  legislature  "cannot  add 
to  or  take  from  the  appellate  jurisdiction  of  the 
courts  of  appeals  now  conferred  by  the  constitu- 
tion.^' 

Undoubtedly  the  express  purpose  of  the  Amend- 
ment of  1912  was  to  grant  appellate  jurisdiction  to 
review  the  judgments  of  the  inferior  courts,  im- 
shackled  by  legislative  interference.  Section  6, 
Article  IV  of  the  Constitution  as  amended  in  1912, 
provides  that  the  courts  of  appeals  shall  have  "ap- 
pellate jurisdiction  *  *  *  f(7  review^  affirm, 
modify  or  reverse  the  judgments  of  the  courts  of 
common  pleas."  This  right  of  review  is  broad  and 
comprehensive  and  may  not  be  limited  by  legisla- 
tion, as  formerly,  under  the  provisions  of  the  old 
constitution. 

Let  us  assume  that  the  legislature,  acting  within 
its  constitutional  powers,  should  provide  that  the 
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common  pleas  court  could  grant  but  one  new  trial 
on  the  charge  of  the  court,  or  for  the  admission  or 
rejection  of  testimony,  or  for  any  other  error  of 
law,  no  one  can  doubt  the  power  of  the  legislature 
to  limit  the  jurisdiction  of  the  common  pleas  court 
upon  those  features  as  well  as  upon  the  weight  of 
the  evidence,  but  what  would  be  the  effect?  Obvi- 
ously it  could  thus  cut  off  the  appellate  jurisdiction 
of  every  court  of  appeals  and  also  of  the  supreme 
court  and  thus  effectualy  annul  the  provisions  of 
the  present  constitution  conferring  appellate  juris- 
diction upon  those  courts.  Jurisdiction  is  defined 
to  be  ''the  power  to  hear  and  determine"  and  it  is 
futile  to  shut  our  eyes  to  the  fact  that  Section 
11577,  General  Code,  does  not  place  a  limitation 
upon  jurisdiction.  The  question  is  squarely  before 
this  court:  Can  any  one  doubt  that  this  judg- 
ment would  be  reviewable  but  for  the  enactment 
of  Section  11577,  General  Code?  The  court  of 
appeals  did  not  refer  to  the  case  of  Cincinnati 
Polyclinic  v.  Balch,  supra.  It  was  there  held 
that  the  legislature  had  no  power  to  limit  the 
constitutional  jurisdiction  of  the  court  of  appeals 
to  review,  affirm,  modify  or  reverse  the  judgments 
of  the  common  pleas,  and  in  the  opinion  in  that  case 
the  statement  is  made  that  that  section  applies  to 
all  judgments  of  the  courts  of  common  pleas,  and 
the  word  "all"  is  italicized  in  the  opinion.  And  in 
the  case  of  Zonars  v.  Zonars,  reported  without 
opinion,  post,  518,  it  is  held  on  the  authority  of 
the  Polyclinic  case  that  there  can  be  no  statutory 
abridgment  of  the  right  to  review  proceedings  in 
divorce,  although  it  had  been  the  established  prac- 
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tice  in  this  state,  under  the  statutes  as  construed  by 
this  court,  to  deny  the  right  of  review  in  divorce 
cases.  There  can  be  no  possible  distinction  as  to 
the  right  to  review,  on  the  weight  of  the  evidence, 
between  divorce  proceedings  and  other  cases. 

The  principle  here  announced  was  settled  in  a 
criminal  case,  State  of  Ohio  v.  Mansfield,  89  Ohio 
St.,  20.  In  that  case  as  in  this  there  was  an  at- 
tempt to  invoke  an  old  statute  conferring  appellate 
jurisdiction  upon  this  court.  This  court  held,  sylla- 
bus 1 :  'This  court  acquires  both  original  and  ap- 
pellate jurisdiction  directly  from  the  constitution 
of  the  state  as  amended  September  3,  1912.  The 
general  assembly  has  no  power  or  authority  to 
limit  or  increase  that  jurisdiction." 

In  Wagner  v.  Armstrong  et  al.,  93  Ohio  St.,  443, 
there  was  an  attempt,  by  statute,  to  enlarge  the  ju- 
risdiction of  the  court  of  appeals ;  here  there  is  an 
attempt  to  diminish  it.  On  page  446  of  the  opinion 
it  is  stated  that  "the  jurisdiction  of  the  courts  of 
"  appeals  was  unalterably  fixed  by  Section  6,  Article 
IV  of  the  new  Constitution,  and  the  legislature 
consequently  could  neither  enlarge  nor  diminish  it." 

The  judicial  sanction  given  by  this  court  in  the 
Polyclinic  and  Zonars  cctses,  supra,  conforms  to 
the  manifest  intention  of  the  constitution-makers 
of  1912.  When  that  constitution  was  submitted 
to  a  popular  vote  the  constitutional  convention  sub- 
mitted to  the  people  of  Ohio  the  text  of  this  amend- 
ment accompanied  by  explanations  "authorized  by 
the  convention."  These  explanations  were  printed 
with  the  official  sanction-  of  the  convention,  signed 
by  its  officials  and  spread  broadcast  throughout 
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the  State  for  the  instruction  of  its  electorate.  If 
there  was  afiy  doubt  as  to  the  intention  to  give  the 
right  to  judicial  review  of  actions  tried  in  the  court 
of  common  pleas  that  doubt  is  settled  beyond  per- 
adventure  by  the  official  explanations  embodied  in 
the  pamphlet  issued  to  the  people.  They  appear 
immediately  under  Section  6,  Article  IV,  as  follows: 

''Under  the  existing  judicial  system  which  this 
amendment  proposes  to  change,  an  action  first  tried 
in  the  court  of  common  pleas,  is  carried  thence  to 
the  circuit  court  for  review,  and  thence  to  the 
supreme  court  for  the  same  purpose,  and  either  of 
the  two  courts  may  reverse  the  judgment  and  send 
it  all  back  to  the  beginning  in  the  court  of  common 
pleas.  ♦  ♦  *  This  [proposed  amendment]  reduces 
proceedings  to  'one  trial  and  one  review,'"  etc. 

Counsel  for  the  defendant  in  error  cite  the  case 
of  Mahoning  Valley  Ry.  Co.  v.  Santoro,  Admr., 
93  Ohio  St.,  53,  as  upholding  the  right  of  the  legis- 
lature to  limit  the  number  of  times  the  appellate 
courts  could  reverse  on  the  weight  of  the  evidence. 
The  judgment  in  that  case  was  right  for  the  reason 
that  the  case  before  the  court  was  a  case  "pending" 
in  the  circuit  court  before  the  new  constitution  be- 
came effective,  and  Section  6,  Article  IV,  provided 
that  ''pending  cases^'  in  the  circuit  court  should  be 
determined  under  the  then  existing  laws.  The 
reason  for  that  decision  is  apparent.  It  applied  the 
force  of  Section  11577  to  those  cases  pending  in  the 
circuit  court,  or  courts  of  appeals,  when  the  new 
constitution  took  effect.  However,  one  clause  ap- 
peared in  the  syllabus  of  the  Santoro  case  which 
was  not  necessary  to  its  decision,  and  was  not 
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argued  by  the  prevailing  party.  That  is  the  latter 
clause  of  proposition  3  of  the  syllabus,  which  ap- 
plied the  limitations  of  Section  11577,  General 
Code,  ''to  all  other  cases,  until  said  statute  shall  he 
repealed/'  It  is  unfortunate  that  this.clause  found 
its  way  into  the  syllabus.  In  his  brief,  prevailing 
counsel  made  no  pretense  for  its  justification,  but 
stood  on  his  claim  that  his  suit  should  "proceed  to 
judgment"  as  a  pending  case  under  the  old  law. 
This  exemplifies  the  folly  whereby  the  adoption  of 
an  unnecessary  clause  in  a  syllabus  compels  us  to 
follow  it  as  a  precedent  in  a  later  case  where  the 
question  is  squarely  presented  and  argued  by 
counsel. 

I  dissented  from  that  clause  of  the  syllabus  be- 
cause I  thought  that  the  clause  quoted  limited  the 
appellate  power  of  the  court  of  appeals,  and  that 
Section  11577  was  jurisdictional  and  not  pro- 
cedural. And  attention  was  called  to  the  fact  that 
to  hold  such  section  procedural  would  authorize  the 
legislature  to  shackle  the  jurisdiction  of  the  courts 
of  appeals. 

Where  appellate  jurisdiction  is  expressly  con- 
ferred by  the  constitution  upon  a  court  it  is  clear 
that  the  "legislature  can  neither  abolish  the  right, 
nor  unreasonably  restrict  its  exercise."  2  Ruling 
Case  Law,  29;  Martin  v.  Simpkins,  20  Col.,  438; 
St.  Louis  &  Southeastern  Ry.  Co.  v.  Lux,  63  111., 
523;  Schlattweiler  v.  County  of  St.  Clair,  63  111., 
449,  and  Chattanooga  v.  Keith,  115  Tenn.,  588. 

Where  appellate  jurisdiction  has  thus  been  con- 
ferred the  sole  power  of  the  legislature  is  to  provide 
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the  mode  or  method  of  exercising  such  jurisdiction. 
For  example,  while  the  legislature  may  not  de- 
prive the  appellate  court  of  its  right  of  review,  it 
may  provide  the  time  and  method  when  such  review 
may  be  exercised;  and,  while  it  may  not  prevent 
the  appellate  court  from  reviewing  the  error  of  the 
trial  court,  it  may  regulate  by  statute  the  mode  and 
manner  of  review.  If  the  legislature  cannot  en- 
large the  original  jurisdiction  of  the  court  of  ap- 
peals, when  such  enlargement  is  not  expressly  de- 
nied by  the  constitution  {Kent  et  al.  v.  Mahaffy  et 
al.,  2  Ohio  St.,  498),  a  fortiori  it  follows  that  it 
cannot  limit  appellate  jurisdiction  which  has  been 
expressly  given  that  court  by  the  constitution. 

The  most  plausible  argument  advanced  by 
counsel  for  defendant  in  error  is  this.  They  say 
in  substance:  "You  admit  the  jurisdiction  of  the 
common  pleas  court  is  fixed  by  law;  you  must 
necessarily  admit  that  the  right  of  a  second  trial, 
including  the  grounds  for  a  motion  for  a  new  trial, 
is  purely  statutory;  therefore,  the  legislature  may 
curtail  the  right  of  a  second  trial,  the  filing  of  a 
motion  for  a  new  trial,  or  the  grounds  upon  w'hich 
such  motion  shall  be  made;  and  if  the  legislature 
may  do  this  what  would  there  be  left  for  review 
and  what  error  could  the  trial  court  make?*' 

I  would  grant  this  contention  were  it  not  for 
the  change  made  in  the  constitution  by  the  Amend- 
ment of  1912.  Prior  to  this  amendment  the  ap- 
pellate jurisdiction  of  the  common  pleas,  district, 
circuit  and  supreme  courts  was  only  such  as  was 
provided  by  law.  Under  such  provisions  of  the 
old  constitution  the  legislature  had,  no  doubt,  the 
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right  to  restrict  or  regulate  the  appellate  jurisdic- 
tion of  either  of  such  courts.  Under  those  pro- 
visions the  general  assembly  had  the  constitutional 
right  to  pass  Section  11577,  General  Code,  curtail- 
ing the  jurisdiction  of  the  appellate  court  by  lim- 
iting its  right  of  reversal  on  the  weight  of  the  evi- 
dence to  a  single  time. 

But  it  is  argued,  let  it  be  assumed  that  the  legis- 
lature, acting  within  its  constitutional  power,  di- 
vests the  common  pleas  court  of  all  jurisdiction  to 
grant  a  second  trial,  in  that  event  what  would  be- 
come of  the  power  to  review  ?  It  would  seem  the 
answer  is  clear.  By  Section  1,  Article  IV  of  the 
Constitution,  the  judicial  power  of  the  state  is 
vested  in  the  supreme  court,  the  courts  of  appeals 
and  other  courts  of  record,  and  by  Sections  2  and 
6  of  the  same  article  appellate  jurisdiction  is  given 
to  the  supreme  court  and  the  court  of  appeals. 

I  cannot  conceive  the  legislature  ever  attempt- 
ing to  divest  the  higher  courts  of  the  state  wholly 
of  their  appellate  jurisdiction.  If  such  an  anomaly 
should  occur,  I  have  no  doubt  but  that  these  higher 
courts  would  resume  their  old-time  inherent  appel- 
late procedure  and  again  employ  writs  of  error  or 
certiorari,  of  which  we  had  ample  evidence  in  the 
earlier  reports  of  this  state,  when  the  legislature 
failed  to  adopt  a  code  of  civil  procedure  in  error. 
It  is  true  that  by  Section  12282,  General  Code, 
writs  of  error  and  certiorari  were  abolished,  but 
that  section  still  contains  the  provision  that  "courts 
may  compel  transcripts  of  the  proceedings,  con- 
taining the  judgment  or  final  order  sougl^t  to  be 
reversed,  to  be  furnished,  completed,  or  perfected, 
as  heretofore  they  could  do  under  such  writs." 
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There  is  ample  authority  for  the  principle  that 
where  a  superior  court  has  been  given  constitu- 
tional appellate  jurisdiction,  and  no  provisions  for 
review  have  been  provided  by  statute,  the  higher 
courts  may  have  recourse  to  writs  of  error  or  certi- 
orari. 

For  the  reasons  stated  the  judgment  of  the  court 
of  appeals  should  be  reversed  and  the  case  re- 
manded to  that  court  for  further  proceedings  ac- 
cording to  law. 


Arnoff  et  al.  v.  Chase  et  al. 

Covenants  —  Building  restriction  —  "One  house  only**  clause  — 
Four-story  apartment  prohibited,  when  —  Construction  of  con- 
tracts—  Extrinsic  aids  to  interpretation. 

(No.  16367  — Decided  June  17,  1920.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga 
county. 

This  action  was  tried  in  the  court  of  appeals  on 
appeal  from  the  court  of  common  pleas.  The 
plaintiffs  below,  defendants  in  error  here,  are  the 
owners  of  lot  188  in  what  is  known  as  '*C.  L. 
Newell's  Lake  Front  Allotment,"  in  Lakewood, 
Ohio.  Upon  this  lot  plaintiffs  had  built  their  home, 
in  reliance  upon  a  covenant  contained  in  the  deed 
to  them  from  Newell,  who  had  laid  out  the  sub- 
division, and  in  reliance  upon  an  identical  restric- 
tion in  all  other  deeds  to  lots  in  the  subdivision. 

At  the  time  of  commencement  of  this  suit 
plaintiffs  in  error,  Sadie  Arnoff  and  The  Clair- 
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Doan  Building  &  Construction  Company,  under  a 
land  contract  entered  into  between  Sadie  Arnoff 
and  the  Newells,  had  agreed  to  purchase  two  lots, 
Nos.  189  and  190,  immediately  adjoining  the  prop- 
erty of  defendants  in  error,  which  contract  con- 
tained the  building  restriction  referred  to,  provid- 
ing in  part  as  follows : 

"Said  party  of  the  second  part,  her  heirs  and  as- 
signs hereby  agree  not  to  erect  or  cause  to  be 
erected  any  building  or  structure  or  part  thereof, 
on  said  lots  within  40  feet  of  the  north  line  of  said 
lot,  *  *  *  no  house  to  be  erected  under  a  cost 
of  Three  Thousand  ($3000.00)  Dollars  ♦  *  * 
and  no  shingle  roof  to  be  used ;  one  house  only  on 
each  lot;  all  lots  are  sold  for  residence  purposes 
only    *     *     *." 

The  amended  petition  sought  to  have  defendants 
Sadie  Arnoff  and  The  Qair-Doan  Building  &  Con- 
struction Company  restrained  from  carrying  out 
their  declared  purpose  of  erecting  a  four-story 
apartment  house  designed  to  contain  thirty-six 
apartments,  substantially  covering  lots  189  and  190. 
The  amended  petition  alleged : 

"Said  general  scheme  of  improvement  [of  the 
Lake  Front  Allotment]  and  all  said  deeds  further 
provided  that  one  house  only  shall  be  erected  on 
each  lot,  meaning  thereby  that  only  one  single 
private  residence  should  be  erected  on  each  lot,  and 
all  parties  interested  in  said  allotment  have  con- 
strued said  restrictive  covenants  to  mean  that  only 
one  single  private  residence  or  dwelling  house 
should  be  erected  upon  each  sublot  therein,  and  all 
purchasers     *     *     ♦     have    complied    with    said 
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conditions  and  covenants  and  have  expended  large 
sums  of  money  in  improving  their  respective  lots 
with  fine  private  residences/' 

The  court  of  appeals  found  *'that  the  allegations 
of  said  amended  petition  are  true,"  and  further 
found  "that  the  language  used  in  said  restrictive 
covenants,  taken  in  the  light  of  the  surrounding 
circumstances  at  the  time  said  general  or  uniform 
plan  was  adopted,  and  the  conduct  of  the  parties 
themselves  and  their  successors  in  title,  and  the 
construction  placed  upon  said  covenants  by  said 
parties  and  their  successors  in  title,  make  manifest 
an  intention  to  limit  the  use  of  said  premises  to  one 
single  residence  or  house  on  each  lot,"  and  that 
"Sadie  Arnoflf  and  The  Clair-Doan  Building  & 
Construction  Company  had  due  notice  of  said  gen- 
eral plan  of  restrictions  and  of  the  observance 
thereof." 

The  proposed  construction  was  therefore  de- 
clared a  violation  of  the  covenant,  and  the  present 
plaintiffs  in  error  were  perpetually  enjoined  from 
constructing  the  flat  or  apartment  building  in  ques- 
tion. 

Mr.  David  Perris  and  Mr.  C.  A.  Niman,  for 
plaintiffs  in  error. 

Messrs.  White,  Johnson,  Cannon  &  Spieth  and 
Mr.  H.  A.  Beckett,  for  defendants  in  error. 

By  the  Court.  The  finding  of  facts  by  the 
court  of  appeals  is  called  in  question,  but  a  reading 
of  the  record  discloses  that  said  finding  is  not  un- 
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supported  by  evidence.  By  that  finding  this  court 
is  therefore  bound. 

Consequently  a  question  of  law  is  presented, 
whether  the  building  restrictions,  when  construed 
in  the  light  of  the  facts  as  found,  will  justify  the 
decree  under  review. 

In  Arnoff  v.  Williams  et  al.,  94  Ohio  St.,  145, 
this  court  was  called  upon  to  construe  the  follow- 
ing phrase  used  in  a  deed,  "No  more  than  one  resi- 
dence building  shall  be  located  upon  a  lot  or  tract 
of  land  of  fifty  feet  in  frontage,"  and  it  was  held 
that  such  restriction  did  not  prevent  the  erection 
of  a  four-suite  apartment  house.  It  is  contended 
that  this  holding,  together  with  a  like  interpretation 
in  Hunt  v.  Held,  90  Ohio  St.,  280,  of  the  phrase 
"for  residence  purposes  only,"  is  conclusive  of  the 
issue  in  the  case  at  bar. 

In  each  of  the  cases  referred  to  there  was  in- 
volved simply  the  bald  construction  of  the  phrases 
quoted,  with  no  extrinsic  aids  to  construction  other 
than  such  as  appeared  in  the  instruments  of  which 
the  phrases  were  a  part.  However,  even  if  we 
could  confine  our  view  within  the  narrow  limits  of 
the  words  themselves,  the  instant  case  could  not  be 
disposed  of  upon  the  authority  of  the  cases  cited, 
since  the  word  "house,"  though  in  some  connec- 
tions used  as  synonymous  with  "building,"  is  un- 
questionably used,  and  commonly,  both  in  literature 
and  in  common  speech,  as  the  equivalent  of  that 
sort  of  a  home  technically  known  as  a  single  family 
residence.  The  latter  interpretation  gains  in  force 
when  it  is  observed  that  the  term  "building"  or 
"structure"  is  used  when  it  is  desired  to  control  the 
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place  of  construction,  and  the  phrase  "for  residence 
purposes"  when  the  general  character  of  the  occu- 
pancy is  in  question.  The  further  and  distinct 
limitation  of  each  lot  owner  to  "one  house  only'* 
was  evidently  inserted  for  another  purpose.  It 
would  be  hypertechnical  to  interpret  that  purpose 
as  satisfied  by  the  construction  of  as  many  abodes 
as  can  be  arranged  vertically  or  horizontally  under 
a  common  roof. 

The  truth  is  that  attempts  to  give  precise  scope 
and  meaning  to  common  words  of  homely  speech 
are  bound  to  fail,  unless  resort  is  had  to  the  sur- 
roundings both  of  parties  and  subject-matter,  the 
writer  and  the  matter  written  about.  In  the  instant 
case  the  proper  tribunal  of  fact  has  found  that  the 
words  of  restriction,  employed  in  the  written  in- 
struments under  which  both  parties  claim,  have 
acquired,  by  common  understanding  long  observed, 
a  special  significance  in  the  particular  vicinity,  and 
that  the  plaintiflFs  in  error  had  due  notice  thereof. 

In  a  court  of  equity  the  result  must  be  the  same 
as  if  technically  apt  words  had  been  used  to  restrict 
the  building  operations  of  the  parties  within  the 
limits  which  local  but  known  and  observed  usage 
had  given  the  words  actually  employed. 

For  the  reasons  assigned  the  judgment  of  the 
court  of  appeals  must  be  affirmed. 

Judgment  affirmed. 

Matthias,  Johnson,  Robinson  and  Merrell, 
JJ.,  concur. 
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The  State,  ex  rel.  Hart,  v.  The  Board  of 
Commissioners  of  Hocking  County. 

CvM  service  —  Jurisdiction  of  state  commission  —  Appeal  by  rr- 
moved  employe  —  Refusal  by  commission  to  entertain  proceed* 
ing — Mandamus — Superintendent  and  matron  of  county 
home  —  State  cvml  service  Rule  VI,  Section  3  (ip/p) — Hus^ 
band  successful,  but  tvife  fails  in  examination  —  Section  2522, 
General  Code  {108  O,  L.,  pt,  i,  267),  inapplicable,  when  — 
Notice  and  certificate  of  eliiiibility  distinguished  —  Continuing 
jurisdiction  of  applicants  and  eligible  list. 

(No.  1C561  — Decided  June  17.  1920.) 

In  Mandamus. 

The  relator,  Lucius  Hart,  filed  his  petition  here 
against  the  Board  of  County  Commissioners  of 
Hocking  County  and  the  State  Civil  Service  Com- 
mission for  a  writ  of  mandamus  to  require  the 
Board  of  County  Commissioners  to  certify  to  the 
State  Civil  Service  Commission  its  record  of  pro- 
ceedings suspending  and  removing  relator  from 
the  position  of  Superintendent  of  the  County  Home 
of  Hocking  County,  Ohio,  and  to  require  the  State 
Civil  Service  Commission  to  entertain  an  appeal 
from  the  decision  of  the  Board  of  County  Com- 
missioners. . 

The  petition  and  the  amendment  thereto  allege 
that  on  the  first  day  of  September,  1919,  the  com- 
missioners of  Hocking  county  appointed  the  relator 
as  superintendent  of  the  county  home,  and  that  on 
the  30th  day  of  January,  1920,  while  he  was  hold- 
ing the  position  of  such  superintendent,  they  filed 
certain  charges  and  made  certain  findings  against 
him,  as  a  result  of  which  they  suspended  and  rc- 
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moved  him  from  his  office  and  employment  as  such 
superintendent ;  that  he  was  given  five  days  to  make 
answer  to  the  charges,  which  he  did ;  that  the  board 
of  county  commissioners  refused  to  certify  the 
record  to  the  State  Civil  Service  Commission;  that 
he  made  application  to  the  State  Civil  Service  Com- 
mission in  the  nature  of  an  appeal;  that  the  State 
Civil  Service  Commission  refused  and  still  refuses 
to  entertain  jurisdiction  thereof;  and  that  relator 
at  the  time  of  his  appointment  was  first  upon  the 
eligible  list  and  that  he  obtained  his  appointment 
by  virtue  of  and  under  authority  of  the  laws  of  the 
state  of  Ohio  with  reference  to  civil  service  ap- 
pointments. 

To  the  petition  the  defendants  filed  their  answer 
admitting  the  filing  of  the  charges  against  the 
relator  by  the  board  of  county  commissioners,  the 
making  of  the  findings  against  him,  his  suspension 
and  removal  from  the  position  of  superintendent 
of  the  county  home,  the  refusal  of  the  board  of 
coimty  commissioners  to  reinstate  him,  that  he 
made  application  to  the  state  civil  service  commis- 
sion in  the  nature  of  an  appeal,  and  that  the  state 
civil  service  commission  refused  and  still  refuses 
to  entertain  jurisdiction  of  such  appeal.  By  way 
of  defense  they  aver  that  prior  to  the  employment 
of  the  relator  the  state  civil  service  commission 
under  and  by  virtue  of  Section  486-9,  General  Code, 
had  adopted  the  following  rule:  "In  positions 
where  the  nature  of  the  public  service  requires  the 
joint  employment  of  persons  related  by  blood  or 
marriage,  such  as  husband  and  wife,  father  and 
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daughter,  mother  and  son,  or  brother  and  sister, 
both  such  persons  must  be  eUgible  in  order  that 
either  be  certified.  In  such  cases,  standing  on  the 
eligible  register  will  be  determined  by  the  average 
of  the  grades  of  both ;"  that  the  above  rule  was  in 
full  force  and  effect  at  the  time  of  the  appoint- 
ment of  the  relator ;  that  during  the  period  of  the 
employment  of  the  relator  it  was  necessary  for  the 
conducting  of  the  county  home  and  the  care  of  its 
inmates  to  employ  a  superintendent  and  a  matron; 
that  prior  to  the-  appointment  of  the  relator  the 
board  of  county  commissioners  of  Hocking  county 
adopted  a  rule  and  had  same  entered  upon  the  in- 
firmary journal  as  follows:  "Rule  6.  The  wife  of 
the  superintendent  shall  be  the  matron  of  the  in- 
firmary. It  shall  be  her  duty  to  see  that  this  insti- 
tution is  kept  clean,  sanitary  and  orderly,  to  look 
after  the  bed  clothes  and  clothing  of  inmates,  to  see 
that  the  cooking  is  properly  done  and, to  administer 
to  the  sick  under  the  direction  of  the  infirmary 
physician,"  which  rule  was  in  full  force  and  effect 
at,  the  time  of  the  appointment  and  during  the  in- 
cumbency of  the  relator;  that  on  January  11,  1918, 
the  relator  and  his  wife  participated  in  an  exaniina- 
tion  for  the  positions  of  superintendent  and  matron 
of  the  Hocking  county  home;  that  relator  passed 
the  examination  and  his  wife  failed,  and  their 
names  were  not  placed  on  the  eligible  list ;  that  on 
January  3,  1919,  the  relator  and  his  wife  partici- 
pated in  a  second  competitive  examination  for  the 
same  positions,  that  relator  passed  the  examination 
and  his  wife  failed,  and  their  names  were  not 
placed  on  the  eligible  list;  that  on  May  1,  1919,  the 
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relator  and  his  wife  participated  in  a  third  com- 
petitive examination,  that  the  relator  passed  and 
his  wife  again  failed,  and  their  names  were  not 
placed  on  the  eligible  list;  that  on  December  30, 
1919,  a  fourth  competitive  examination  was  held 
in  which  neither  relator  nor  his  wife  participated; 
that  on  January  7,  1920,  the  state  civil  service  com- 
mission certified  to  the  board  of  county  commis- 
sioners of  Hocking  county  two  couples,  other  than 
relator  and  his  wife,  who  had  theretofore  qualified ; 
that  from  such  certified  list  the  board  of  county 
commissioners  appointed  Mr.  and  Mrs.  S.  W. 
Arnold,  who  had  qualified  in  the  examination  held 
December  30,  1919;  and  that  the  names  of  relator 
and  his  wife,  nor  either  of  them,  were  ever  placed 
on  the  eligible  list  for  the  position  of  superintendent 
and  matron  of  the  Hocking  county  home  and  that 
relator's  name  was  never  certified  to  the  board  of 
county  commissioners  by  the  state  civil  service  com- 
mission for  appointment  to  the  position  of  superin- 
tendent. 

To  the  answer  of  the  defendants  the  relator  filed 
a  general  demurrer. 

Mr.  C.  V.  Wright  and  Mr.  F.  S.  Monnett,  for 
relator. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  5.  W. 
Gearheart  and  Mr.  Eugene  Wright,  prosecuting 
attorney,  for  defendants. 

By  the  Court.  In  the  argument  counsel  for 
the  relator  read,  and  in  his  brief  copied,  the  follow- 
ing notice : 
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"The  State  Civil  Service  Commission  of  Ohio. 

"Columbus. 

"Notice  of  eligibility.  Lucius  Hart,  Logan, 
Ohio.  An  average  grade  of  70  per  cent,  is  required 
to  reach  the  eligible  list  for  Superintendent  Hock- 
ing County  Infirmary.  We  are  pleased  to  advise 
you  that  your  grade  on  the  examination  held  on 
5-1-19  was  77  per  cent,  and  you  are  Number  1  on 
the  eligible  list. 

"Yours  sincerely, 
"State  Civil  Service  Commission.^' 

While  this  notice  is  not  properly  before  the  court, 
upon  the  submission  of  the  demurrer  the  cause  was 
argued  by  both  counsel  for  relator  and  counsel  for 
respondents  with  reference  to  this  notice  and  its 
effect  as  a  certification,  it  being  conceded  that  if 
this  notice  did  not  amount  to  a  certification  no  cer- 
tification was  ever  made.  In  view  of  this  situation 
we  have  concluded  to  consider  the  case  as  though 
the  notice  were  pleaded  as  a  certification  and  to  con- 
sider the  demurrer  as  searching  the  record. 

Stress  was  also  laid  upon  the  effect  of  the  amend- 
ment to  Section  2522,  General  Code,  passed  April 
17,  1919,  approved  by  the  governor  May  10  and 
filed  with  the  secretary  of  state  May  16,  1919,  and 
in  effect  ninety  days  thereafter,  found  in  108  Ohio 
Laws  (Part  1),  page  267,  which  so  far  as  ap- 
plicable here  reads  as  follows:  "The  superin- 
tendent may  employ  a  matron  and  such  labor  from 
time  to  time,  at  rate  of  wages  to  be  fixed  by  the 
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county  commissioners,  as  may  not  be  found  avail- 
able on  the  part  of  the  inmates  of  the  institution/* 

That  a  rule  of  the  state  civil  service  commission, 
where  in  conflict  with  an  enactment  of  the  legis- 
lature, must  yield  to  the  enactment,  when  the  en- 
actment becomes  effective,  goes  without  saying. 

But  it  is  argued  that  since  the  amendment  was 
passed  prior  to  the  date  of  the  last  examination  of 
relator,  though  not  in  effect  upon  that  da,te,  relator 
was  therefore  eligible  to  appointment  after  the  law 
became  effective,  notwithstanding  the  fact  that  his 
wife  had  failed.  The  position  of  counsel,  however, 
in  this  respect  seems  to  the  court  to  be  untenable 
for  the  reason  that  the  law  not  being  retroactive  in 
its  terms  did  not  operate  retrospectively  so  as  to 
make  an  applicant  ineligible  at  the  time  of  the  tak- 
ing of  a  competitive  examination  eligible  there- 
after, without  submitting  himself  to  a  competitive 
examination  under  the  law  as  amended,  at  which 
other  applicants  similarly  situated  might  have  the 
opportunity  to  compete. 

But  this  conclusion  is  not  the  basis  of  this  de- 
cision. 

Treating  the  notice  to  the  relator  of  his  eligibil- 
ity, as  though  pleaded,  as  a  certification  to  the 
board  of  county  commissioners,  and  the  demurrer 
to  the  answer  as  testing  the  sufficiency  of  the  notice 
as  a  certification,  we  are  unable  to  find  that  it 
amounts  to  such  certification.  Were  this  an  action 
in  mandamus  to  require  the  civil  service  commis- 
sion to  certify  relator  as  a  person  eligible  for  ap- 
pointment as  superintendent  of  the  Hocking  county 
home,  in  the  absence  of  a  showing  by  the  civil 
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service  commission  of  its  having  obtained  satis- 
factory information  after  the  examination  "of  the 
bad  character,  physical  disability,  dissolute  habits, 
immoral  conduct,  or  of  any  criminal  or  disreputable 
act  or  conduct  of  such  applicant,"  or  any  other 
sufficient  cause  for  the  removal  of  his  name  from 
the  eligible  list,  it  might  be  argued  with  consider- 
able logic  that  the  ability  and  aptness  of  the  matron 
of  such  an  institution  to  keep  the  institution  clean, 
sanitary  and  orderly,  and  look  after  the  bed  clothes 
and  clothing  of  its  inmates  and  see  that  the  cook- 
ing is  properly  done,  and  to  administer  to  the  sick, 
are  not  such  characteristics  as  can  be  ascertained 
by  a  competitive  examination,  and  that  independent 
of  the  amendment  to  Section  2522,  General  Code, 
the  rule  of  the  civil  service  commission  in  that 
respect  was  void  and  in  contravention  of  the  pro- 
visions and  plain  intendment  of  Section  10,  Article 
XV  of  the  Constitution,  and  that  therefore  the 
civil  service  commission  ought  to  be  ordered  to 
certify  the  relator  as  eligible  to  appointment  to  the 
position  of  superintendent  of  the  Hocking  county 
home.  But  such  a  proceeding  was  never  instituted, 
and  no  certification  was  ever  made  by  the  state 
civil  service  commission  to  the  board  of  county 
commissioners,  and  even  though  the  notice  to  the 
applicant  that  he  was  first  upon  the  eligible  list 
might  justify  the  court  in  holding  that  it  thereupon 
immediately  became  the  duty  of  the  civil  service 
commission  to  so  place  him  upon  the  eligible  list, 
and  treating  as  done  that  which  ought  to  have  been 
done,  still  the  placing  of  an  applicant  upon  the 
eligible  list  does  not  necessarily  require  that  four 
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months  later  he  must  be  so  certified  to  the  appoint- 
ing officer,  for  the  state  civil  service  commission 
retains  jurisdiction  of  the  eligibility  of  the  applicant 
and  may  remove  him  from  the  eligible  list  for  cause 
at  any  time  before  appointment.  A  notice,  there- 
fore, directed  by  the  civil  service  commission  to  the 
applicant  that  he  has  successfully  passed  the  ex- 
amination and  has  been  placed  first  upon  the  eligible 
list  does  not  amount  to  a  certification  to  the  ap- 
pointing board  of  his  eligibility  to  appointment  at 
a  later  date.  This  being  so,  his  appointment  by 
the  board  of  county  commissioners  must  have  been 
provisional  only,  subject  to  be  terminated  upon  an 
eligible  list  being  certified  by  the  state  civil  service 
commission  and  his  successor  being  appointed  from 
that  list,  or  subject  to  the  will  of  the  appointing 
power,  the  board  of  county  commissioners  under 
the  circumstances  being  without  power  to  make 
other  than  a  provisional  appointment. 

The  appointment  of  the  relator  then  having  been 
made  without  reference  to  his  qualification  under 
a  civil  service  examination,  the  state  civil  service 
commission  never  obtained  jurisdiction  over  the 
employment,  and,  therefore,  had  no  jurisdiction 
over  the  termination  of  that  employment. 

The  demurrer  will  be  sustained  to  the  petition 
of  the  plaintiff,  and  unless  he  desires  to  plead 
further  the  petition  will  be  dismissed. 

Demurrer  sustained. 

Jones,  Wanamaker,  Robinson  and  Merrell, 
JJ.,  concur. 

Matthias,  J.,  riot  participating. 
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Hon.  Hugh  L.  Nichols,  Chief  Justice. 

Hon.  Thomas  A.  Jones, 
Hon.  Edward  S.  Matthias, 
Hon.  James  G.  Johnson, 
Hon.  R.  M.  Wanamaker, 
Hon.  James  E.  Robinson, 
Hon.  Coleman  Avery, 


Judges.* 


The  City  of  Cincinnati  et  al.  z/.  Harth^  a 
Taxpayer. 

Constitutional  law  —  Municipal  corporations  —  Street  improvements 

—  Bond  issues  —  Reneival  or  replacement  of  street  railway 
tracks,  etc,  —  Sections  3812-2  and  3812-3,  General  Code  {108 
O,  L.,  pt,  I,  215)  —  Lending  public  credit  to  private  corporations 

—  Section  6,  Article  VIII,  Constitution.  \ 

Sections  3812-2  and  3812-3,  General  Code,  passed  April  17.  1919 
(108  O.  L.,  pt.  1,  215),  in  so  far  as  they  authorize  a  municipality 
to  renew,  replace,  repair  or  reconstruct  the  rails,  ties,  roadbeds 
or  tracks  of  a  street  railway  company,  with  public  money 
raised  by  the  sale  of  the  bonds  of  the  municipality,  are  in  vio- 
lation of  Section  6,  Article  VIII  of  the  Constitution,  and 
invalid. 

(No.  16606  — Decided  June  22,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

This  was  a  proceeding  brought  in  the  superior 
court  of  Cincinnati  praying  for  an  injunction  to 
restrain  the  city  of  Cincinnati  and  its  fiscal  officers 
from  delivering  to  the  trustees  of  the  sinking  fund 
certain  assessment  bonds  issued  for  the  proposed 
improvement  of  Freeman  avenue  by  the  furnishing 

♦  See  page  (iii)  —  Reporter. 
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of  new  rails  and  ties  and  the  construction  of  new 
roadbed  for  the  Cincinnati  street  railway  com- 
panies, in  conformity  with  certain  ordinances  passed 
by  the  city  council,  which  bonds,  issued  pursuant 
to  the  provisions  of  Sections  3812-2  and  3812-3, 
General  Code,  passed  April  17,  1919  (108  O.  L., 
pt.  1,  215),  the  sinking  fund  trustees  had  agreed  to 
purchase. 

The  petition  alleged  that  the  plaintiff,  Edward 
J.  Harth,  is  a  taxpayer  of  the  city,  and  he  qualifies 
himself  to  bring  the  suit  as  such;  that  the  de- 
fendants Cincinnati  Street  Railway  Company  and 
Cincinnati  Traction  Company  are  Ohio  corpora- 
tions. It  alleged  the  passage  of  a  resolution  by 
council  requiring  those  companies  to  renew  and  re- 
place rails,  ties,  roadbed  and  tracks  upon  and  along 
Freeman  avenue;  that  on  the  25th  of  November, 
1919,  the  companies  appeared  and  objected  to  the 
proceedings  of  council;  that  thereafter  the  council 
passed  the  ordinance  in  which  it  is  recited  that  the 
tracks  of  the  companies  along  Freeman  avenue  at 
the  point  stated  had  become  worn  out  and  defective, 
and  requiring  them  to  renew,  replace  and  recon- 
struct the  rails,  ties,  roadbed  and  tracks  therein; 
that  the  companies  did  not  comply  with  said  ordi- 
nance, and  on  December  23,  1919,  the  council 
passed  an  ordinance  providing  for  the  levying  of 
a  special  tax  or  assessment  against  the  companies 
and  all  of  their  property  in  the  city  to  cover  the 
cost  of  labor  and  material  necessary  for  the  re- 
newal, replacement  and  reconstruction  of  the  rails, 
ties,  roadbed  and  tracks,  at  the  place  indicated ;  and 
that  as  the  companies  did  not  comply  with  the  ordi- 
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nance  the  auditor  of  the  city  proceeded  to  issue 
said  bonds. 

The  defendants  filed  a  general  demurrer  to  the 
petition,  which  was  sustained  by  the  superior  court, 
and  plaintiff  not  desiring  to  plead  further  judg- 
ment of  dismissal  was  entered.  The  cause  was  ap- 
pealed to  the  court  of  appeals,  where  the  demurrer 
was  overruled,'  and  defendants  not  desiring  to  plead 
further  a  decree  of  perpetual  injunction  was  en- 
tered. 

Mr.  Saul  Zielonka,  city  solicitor,  and  Mr.  JVm. 
Jerome  Kuertz,  assistant  city  solicitor,  for  the  city 
of  Cincinnati. 

Mr.  Joseph  Wilby,  for  The  Cincinnati  Street 
Railway  Company. 

Mr.  Miller  Outcdt,  for  The  Cincinnati  Traction 
Company. 

Mr.  Walter  M.  Schoenle,  for  defendant  in  error. 

Johnson,  J.  I'he  constitutionality  of  the  pro- 
visions of  Sections  3812-2  and  3812-3,  General 
Code,  passed  April  17,  1919  (108  O.  L.,  pt.  1,  215), 
in  so  far  as  they  authorize  a  municipality  to  renew, 
"replace,  repair  or  reconstruct  rails,  ties,  roadbed 
or  tracks  of  a  street  railway  company,  with  money 
raised  by  the  sale  of  the  bonds  of  the  municipality, 
is  here  involved. 

Section  6,  Article  VIII  of  the  Constitution,  con- 
tains the  following:  "No  laws  shall  be  passed  au- 
thorizing any  county,  city,  town  or  township,  by 
vote  of  its  citizens,   or  otherwise,   to  become  a 
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Stockholder  in  any  joint  stock  company,  corpora- 
tion or  association  whatever ;  or  to  raise  money  for, 
or  to  loan  its  credit  to,  or  in  aid  of,  any  such  com- 
pany, corporation,  or  association." 

This  constitutional  provision  was  adopted  by  the 
people  after  painful  and  expensive  experiences. 
Prior  to  its  adoption  disastrous  results  had  fol- 
lowed the  investment  of  public  money  and  credit  in 
enterprises  which  were  vainly  supposed  to  be  of 
benefit  to  the  public.  In  the  light  of  these  experi- 
ences it  was  the  deliberate  judgment  of  the  people 
that  such  aid  to  private  or  quasi-public  enterprises 
was  unwise  and  must  stop. 

This  constitutional  provision  has  been  under 
consideration  by  this  court  in  a  number  of  cases  and 
the  court  has  been  constantly  impressed  with  its 
duty  to  steadfastly  enforce  its  letter  and  spirit. 

In  Taylor  v.  Commissioners  of  Ross  County, 
23  Ohio  St.,  22,  which  involved  the  validity  of  a 
statute  providing  for  the  levy  of  a  certain  amount 
to  be  used  in  the  construction  of  a  part  of  a  rail- 
road, it  is  said  at  page  83:  "The  extent  of  such 
aid  can  make  no  difference.  The  mandate  of  the 
constitution  is  that  such  aids  shall  never  be  au- 
thorized. Whatever  is  furnished  must  be  exacted 
by  taxation;  and  whether  the  amount  be  large  or 
small,  to  recognize  the  authority  under  which  it 
is  sought  to  be  imposed  would  be  to  deny  the  pro- 
tefction  guarantied  by  the  constitution  to  every  tax- 
payer." 

In  Alter  v.  City  of  Cincinnati  et  aL,  56  Ohio  St., 
47,  it  is  held:  "A  city  must  be  the  sole  proprietor 
of  property  in  which  it  invests  its  public  funds,  and 
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it  cannot  unite  its  property  with  the  property  of  in- 
dividuals or  corporations,  so  that  when  luiited,  both 
together  form  one  property." 

The  United  States  supreme  court  had  our  con- 
stitutional provision  before  it  in  Pleasant  Town- 
ship V.  Aetna  Life  Ins.  Co.,  138  U.  S.,  67,  and  ac- 
centuated its  binding  and  salutary  effect.  It  is 
there  said  at  page  74:  *The  significance  of  its  in- 
hibition is  read  in  the  evil  which  it  was  intended 
to  remedy.  Common  was  the  practice,  theretofore, 
of  issuing  municipal  bonds  to  aid  in  the  construc- 
tion of  railroads.  ♦  *  ♦  So,  when  the  people 
by  their  constitution  prohibited  public  aid  to  private 
corporations,  obviously  the  thought  was  that  all 
public  assistance  to  the  building  of  railroads  was 
prohibited." 

This  provision  was  recently  under  examination 
here  in  State,  ex  rei  Campbell,  Pros.  Atty.,  v.  Cin- 
cinnati Street  Railway  Co.  et  aL,  97  Ohio  St.,  283, 
where  we  examined  the  genesis  of  the  constitu- 
tional provision  and  the  decisions  of  this  court  in 
cases  in  which  it  was  involved.  We  there  pointed 
out  the  purpose  of  the  people  to  preserve  the  pub- 
lic funds  from  investment  in  the  hazards  of  enter- 
prises promoted  by  private  or  quasi-public  bodies. 

When  the  street  railway  company  in  this  case 
secured  the  franchise  which  conferred  upon  it  the 
right  to  construct  its  railroad  in  the  street  and 
operate  it  for  the  length  of  time  named  in  the 
franchise,  it  secured  property  rights  which  cannot 
be  taken  away  from  it  without  due  process  of  law. 

In  Clez^eland  Electric  Ry.  Co.  v.  Clei'eland  et  al., 
204  U.  S.,  116,  it  is  held  that  in  the  absence  of  any 
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provision  to  that  effect  in  the  original  franchise 
the  city  granting  a  franchise  to  a  street  railway 
company  cannot  on  the  expiration  of  the  franchise 
take  possession  of  the  rails,  poles  and  operating 
appliances.  They  are  property  belonging  to  the 
original  owner,  .and  an  ordinance  granting  that 
property  to  another  company,  on  payment  to  the 
owner  of  a  sum  to  be  adjudicated  as  its  value,  is 
void  as  depriving  the  owner  of  its  property  with- 
out due  process  of  law. 

The  statute  involved  in  the  case  at  bar  plainly 
and  explicitly  recognizes  the  property  right  of  the 
street  railway  company.  When  the  city  issues  and 
sells  its  bonds  and  uses  the  money  of  the  taxpayers 
for  renewing,  replacing  and  reconstructing  the 
rails,  ties,  roadbeds  and  tracks  in  the  street,  all  of 
this  new  construction  and  new  property  belongs  to 
the  company,  to  be  used  and  dealt  with  in  every 
way  that  it  can  use  and  deal  with  any  of  its  prop- 
erty. The  only  way  provided  by  which  the  city  is 
to  be  reimbursed  is  by  assessing  against  the  com- 
pany the  cost  of  the  things  it  gives  to  and  does  for 
the  company,  in  addition  to  the  declaration  of  the 
statute  that  the  amount  of  the  cost  shall  be  a  lien 
on  the  property  of  the  company.  That  is  to  say, 
it  is  a  simple,  plain  loan  by  the  city  to  the  company 
of  the  amount  of  money  needed  for  the  purpose. 
The  company  becomes  indebted  to  the  city  for  the 
money  the  city  has  spent  on  the  company's  prop- 
erty. The  company  gets  the  property  at  once.  It 
may  borrow  on  it  or  sell  it.  The  city  has  loaned 
its  money  and  its  credit  to  the  company.  It  is  the 
very  thing  that  the  constitution  prohibits.    The  fact 
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that  under  the  statute  the  city  is  to  have  a  lien  on 
all  the  property  of  the  company  to  secure  the 
amount  only  emphasizes  the  fact  that  it  is  a  loan 
and  that  the  lien  is  made  to  secure  the  loan.  The 
people  by  their  constitutional  amendment  denied  to 
all  the  governmental  subdivisions  of  the  state  the 
power  to  do  just  that  thing;  and  even  if  it  could  be 
claimed,  or  if  the  statute  contained  some  provision, 
which  it  does  not,  that  the  new  rails,  ties  and  con- 
struction would  belong  to  the  city,  it  would  be 
equally  obnoxious  to  the  constitutional  provision, 
because,  as  pointed  out,  all  of  the  decisions  of  this 
court  have  emphasized  the  requirement,  as  stated 
in  Alter  v.  City  of  Cincinnati,  supra,  "A  city  must 
be  the  sole  proprietor  of  property  in  which  it  in- 
vests its  public  funds,  and  it  cannot  unite  its  prop- 
erty with  the  property  of  individuals  or  corpora- 
tions, so  that  when  united,  both  together  form  one 
property/' 

In  this  case  there  is  the  additional  fact  that  the 
statute  contains  a  proviso  that  the  company  shall 
not  be  liable  for  the  installment  or  installments  of 
the  assessments  due  after  the  expiration  of  the 
company's  or  companies'  franchise,  unless  the  use 
of  the  track  or  tracks  is  continued  thereafter  by  said 
company  or  companies.  This  limits  the  security 
which  the  city  has  for  the  repayment  of  the  money 
which  it  may  expend  for  and  loan  to  the  company. 
Under  this  provision,  the  municipalities  of  Ohio 
would  incur  numerous  and  forbidden  risks.  Re- 
newals of  expiring  franchises  could  be  demanded 
on  harsh  terms  against  the  people  on  the  alternative 
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of  being  compelled  to  lose  the  amounts  due  to  the 
city  on  defaulted  installments. 

Nor  is  the  case  similar  to  those  in  which  assess- 
ments are  made  for  the  payment  of  public  improve- 
ments made  by  public  bodies.  The  instances  cited 
accentuate  the  infirmity  of  the  statute  before  us. 
For  instance,  a  city  improves  a  street  by  paving  the 
surface  and  assessing  a  certain  percentage  of  the 
cost  upon  abutting  property  owners.  It  is  mani- 
fest that  the  thing  done  by  the  city  with  the  city's 
money  is  to  construct  a  thing  which  the  city  owns 
and  controls  for  the  people.  The  assessment 
against  the  abutting  property  owner  is  valid  to  the 
extent  that  the  abutting  property  receives  a  special 
benefit  different  from  the  benefit  that  the  public  at 
large  receives,  and  therefore  the  abutting  owner 
pays  to  the  city  his  portion  towards  the  expense  of 
the  construction  of  the  public  property,  not  of  the 
abutting  owner's  property. 

But  it  is  sought  to  find  justification  for  the  tak- 
ing of  the  public  money  under  the  statute  involved 
here  by  the  contention  that  it  is  an  exercise  of  the 
police  power.  A  number  of  cases  are  cited  in  the 
briefs  upholding  the  power  of  a  municipality  to  re- 
quire a  railroad  company  to  pave  the  space  between 
its  tracks  and  for  a  certain  distance  on  either  side. 
This  is,  of  course,  necessary  to  the  proper  exercise 
by  the  municipality  of  its  authority  and  duty  to 
keep  its  streets  open  and  in  good  repair,  and  in 
such  case  the  city  on  default  of  the  company  may 
build  its  street  itself  and  recover  the  cost  from  the 
company.  It  is  always  the  city's  street,  built  for 
the  city  and  its  people.     That  is  a  very  different 
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thing  from  building  a  new  railroad  for  the  com- 
pany, which  shall  be  the  company's  property  when 
completed ;  and  it  is  significant  that  none  of  the 
cases  cited  supports  the  view  that  in  the  exercise 
of  the  police  power  the  state  may  raise  money  by 
taxing  its  citizens  and  expend  or  give  it  to  private 
persons  or  companies,  or  that  it  may  disregard  the 
express  limitations  of  the  constitution.  The  city 
must  pay  the  bonds  whether  the  company  pays  the 
money  back  to  the  city  or  not.  Taxation  to  pay  the 
bonds  is  not  taxation  for  the  city's  legitimate  pur- 
pose. 

The  police  power  is  of  course  an  attribute  of 
sovereignty.  Whatever  measures  are  reasonably 
necessary  to  advance  the  peace,  safety,  morals  and 
best  interests  of  the  public  may  be  adopted  under 
it.  As  stated  by  Judge  Scott,  in  C,  H.  &  D.  Rd. 
Co.  V.  Sullivan,  Treas,,  32  Ohio  St.,  152,  at  page 
158  of  the  opinion:  "In  our  system  of  govern- 
ment, the  power  to  establish  police  regulations  has 
been  left  with  the  state  governments,  and  may  be 
exercised  by  their  legislatures,  according  to  their 
judgment  and  discretion,  in  any  manner  not  incon- 
sistent with,  or  repugnant  to,  the  federal  or 
respective  state  constitutions." 

In  Leonard,  Jr.,  v.  State,  100  Ohio  St.,  456, 
the  proposition  is  stated  thus  in  the  syllabus: 
'The  measure  of  police  power  available  to  the  gov- 
ernment is  the  measure  of  public  need,  whether  it 
apply  to  health,  safety,  protection  or  general  wel- 
fare, except  as  qualified  by  state  and  federal  con- 
stitution." And  the  same  proposition  is  laid  down 
in  Stale  Board  of  Health  v.  City  of  Greenville,  86 
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Ohio  St.,  1,  and  in  many  other  cases  not  necessary 
to  cite. 

It  is  earnestly  urged,  in  support  of  the  legisla- 
tion here  under  examination,  that  it  was  passed  in 
response  to  public  necessities  which  have  grown  up 
out  of  the  emergencies  of  existing  conditions  in 
the  country.  But,  as  we  said  in  State,  ex  rel.  Camp- 
hell,  V.  Cincinnati  Street  Ry.  Co.,  supra,  the  office 
of  a  judge  is  jus  dicere  non  jus  dare.  The  duty  of 
the  court  is  to  uphold  the  constitution,  even  if  that 
act  shall  temporarily  operate  to  the  hindrance  of 
some  beneficial  result.  The  people  adopted  this 
very  provision  for  the  purpose  of  providing  for 
themselves  a  safeguard  against  themselves.  The 
language  of  the  constitution  is:  "No  laws  shall 
be  passed  authorizing  any  county,  city,  town  or 
township,  by  vote  of  its  citizens,  or  otherwise."  A 
different  conclusion  from  what  we  have  indicated 
would  open  the  door  for  dangerous  evasions  of 
constitutional  restrictions.  The  principle  upon 
which  such  a  decision  would  necessarily  rest  would 
be  laid  hold  of  for  the  purpose  of  forwarding  all 
sorts  of  enterprises  of  a  similar  character,  in  which 
public  aid  is  desired. 

As  said  by  Chief  Justice  Marshall,  in  Marbury 
V.  Madison,  1  Cranch,  137,  at  page  177:  "The  con- 
stitution is  either  a  superior  paramount  law,  un- 
changeable by  ordinary  means,  or  it  is  on  a  level 
with  ordinary  legislative  acts,  and,  like  other  acts, 
is  alterable  when  the  legislature  shall  please  to  alter 
it.  If  the  former  part  of  the  alternative  be  true, 
then  a  legislative  act  contrary  to  the  constitution  is 
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not  law ;  if  the  latter  part  be  true,  then  written  con- 
stitutions are  absurd  attempts,  on  the  part  of  the 
people,  to  limit  a  power  in  its  own  nature  illimit- 
able." 

For  these  reasons  the  judgment  of  the  court  of 
appeals  will  be  affirmed. 

Judgment  affirmed, 

Nichols,  C.  J.,  Jones,  Matthias,  Wanamaker 
and  Robinson  JJ.,  concur. 


The  State,  ex  rel.  Cist,  a  Taxpayer,  v.  The 
City  of  Cincinnati  et  al. 

Constitutional' law  —  Municipal  corporations-^ Home  rule  —  Adop- 
tion of  standard  of  time  —  Scope  of  power  —  Section  j.  Article 
XVIII,  Constitution,  1912 —Sections  5979  and  59S0,  General 
Code, 

(No.  16639  — Decided  June  22,  1920.) 

In  Mandamus. 

Mr.  Charles  M.  Cist;  Mr.  Edgar  W.  Cist  and 
Mr.  Stuart  R.  Bolin,  for  relator. 

Mr.  Dennis  J.  Ryan  and  Mr.  Max  M.  Schiff,  as- 
sistant city  solicitors,  for  defendants. 

Mr.  Wm,  B.  Woods,  director  of  law,  and  Mr. 
John  D,  Marshall,  assistant  director  of  law,  of 
Cleveland,  submitted  brief  on  behalf  of  defendants. 

By  the  Court.  This  is  an  original  action  in 
this  court  and  the  relator,  Edgar  W.  Cist,  seeks  a 
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writ  of  mandamus  commanding  the  defendants  "to 
set  and  run  the  clocks  and  other  time-pieces  which 
are  in  and  upon  all  public  buildings  in  and  under 
their  custody  and  control,  maintained  at  public  ex- 
pense, and  to  regulate  all  public  offices  and  legal 
and  official  proceedings  under  their  control,  accord- 
ing to  the  time  of  the  ninetieth  meridian  of  longi- 
tude west  of  Greenwich  as  required  by  law." 

The  issue  presented  is  made  by  a  demurrer  to 
the  amended  petition.  It  is  disclosed  that  an 
ordinance  of  the  city  of  Cincinnati  was  duly 
passed,  wherein  it  was  provided  that  there  should 
be  submitted  to  the  qualified  electors  of  the  city  of 
Cincinnati  at  a  primary  election  held  April  27, 
1920,  the  question  of  establishing  in  the  city  of 
Cincinnati  from  2  o'clock,  A.  M.,  of  the  last  Sun- 
day in  April,  to  2  o'clock,  A.  M.,  of  the  last  Sunday 
in  September,  a  standard  of  time  which  should  be 
that  of  the  seventy-fifth  meridian  of  longitude  west 
from  Greenwich,  and  from  the  last  Sunday  of  Sep- 
tember to  the  Iqst  Sunday  in  April  a  standard  of 
time  one  hour  later  than  that  of  the  seventy-fifth 
meridian  of  longitude  west  from  Greenwich. 

It  was  therein  further  provided  that  if  a  ma- 
jority of  the  electors  voting  upon  the  question  at 
said  primary  voted  in  favor  thereof  all  municipal 
offices  and  legal  proceedings  of  the  city  of  Cincin- 
nati should  be  regulated  by  such  standard  of  time, 
and  that  when  by  ordinance  or  resolution  of  council 
or  action  of  any  municipal  officer  or  board  an  act 
must  be  performed  at  or  within  a  prescribed  time 
it  shall  be  so  performed  according  to  said  standard 
of  time. 
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At  said  election  a  majority  of  the  votes  cast  were 
in  favor  of  the  establishment  of  the  standard  as 
provided  in  said  ordinance;  and  the  defendants 
thereafter  proceeded  to  set  and  run  the  clocks  in 
and  upon  the  public  buildings  of  the  city  in  accord- 
ance therewith.  It  is  contended  that  said  ordinance 
is  invaUd  for  the  reason  that  it  is  contrary  to  the 
statutes  and  constitution  of  the  state  of  Ohio. 

The  question  submitted  is  not  one  of  policy  but 
of  power ;  not  one  of  relative  convenience  or  incon- 
venience to  those  affected  thereby,  but  only  of  au- 
thority of  the  municipality  to  enact  and  put  in 
operation  the  ordinance  in  question. 

The  ordinance  is  in  conflict  with  the  provisions 
of  Sections  5979  and  5980,  General  Code,  but  the 
question  presented  is  whether  or  not  the  municipal- 
ity is  authorized  and  empowered  to  enact  and  en- 
force the  same  by  virtue  of  Section  3,  Article 
XVIII,  commonly  known  as  the  home-rule  amend- 
ment to  the  constitution. 

It  is  to  be  observed  that  by  the  provisions  of  the 
ordinance  enacted  it  is  attempted  only  to  require 
that  the  purely  municipal  affairs  of  the  city  shall 
be  regulated  by  the  standard  of  time  thus  adopted. 
The  mere  statement  of  the  purpose  and  effect  of 
the  ordinance  shows  that  it  has  to  do  only  with  the 
details  of  local  government  and  purports  only  to 
prescribe  a  standard  of  time  which  shall  apply  to 
required  acts  of  any  board  or  officer  of  the  munic- 
ipality. 

This  IS  clearly  authorized  by  the  provisions  of 
Section  3,  Article  XVIII  of  the  Constitution.  The 
ordinance  has  and  can  have  application  only  to  mat- 
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ters  coming  within  the  express  power  thereby  dele- 
gated to  and  conferred  upon  the  municipality.  It 
prescribes  the  standard  of  time  in  accordance  with 
which  its  own  local  officeis  and  purely  municipal 
transactions  shall  be  operated  and  regulated.  It 
must  be  conceded  that  the  standard  of  time  pre- 
scribed by  the  law  of  the  state  governs  and  controls 
as  to  all  matters  except  those  having  to  do  solely 
with  local  governmental  action  and  procedure. 

Thus  limited  in  its  operation  and  effect  we  deem 
the  provisions  of  the  ordinance  valid,  and  refuse 
the  prayer  for  a  writ  of  mandamus. 

Demurrer  sustained. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  con- 
cur. 
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The  State^  ex  rel.  Smith^  v.  Smith,  Secretary 
OF  State. 

Elections — Primaries  —  Protests  against  candidacy  —  Section  4974, 
General  Code  —  Jurisdiction  —  State  and  deputy  state  super- 
visors of  elections — Discretionary  and  ministerial  duties  — 
Candidate's  name  to  be  certified,  when  —  Mandamus, 

1.  The  scope  of  protests,  provided  for  in  Section  4974,  General  Code, 

against  the  candidacy  of  persons  at  primary  elections,  is,  by  the 
terms  of  that  section,  limited  to  the  questions  whether  the  can- 
didate is  an  elector  of  the  state  or  of  the  district  or  county  in 
which  he  seeks  to  become  a  candidate,  and  has  fully  and  truth- 
fully complied  with  the  provisions  of  the  law  with  regard  to  the 
preparation  and  filing  of  his  declaration  of  candidacy;  and  the 
state  supervisor  of  elections  or  deputy  state  supervisors  and 
inspectors  of  elections  have  no  authority  to  hear  or  determine 
protests  on  grounds  not  within  these  limitations. 

2.  If  a  candidate  is  an  elector  of  the  state,  or  of  the  district  or 

county  in  which  he  seeks  to  become  a  candidate,  and  has  fully 
and  truthfully  complied  with  the  provisions  of  the  law  with 
regard  to  the  preparation  and  filing  of  his  declaration  of  can- 
didacy, the  state  supervisor  of  elections  or  deputy  state  super- 
visors and  inspectors  of  elections  have  no  discretion  in  the  mat- 
ter, but  only  a  mere  ministerial  duty  to  perform,  to  certify  the 
candidate's  name  to  be  printed  on  the  primary  ballot,  and  may 
be  compelled  by  mandamus  to  per  form -that  duty. 

(No.  16712  — Decided  July  16,  1920.') 

In  Mandamus. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  H.  Godman  and  Mr.  H.  L.  Thomas,  for 
relator. 

Mr.  John  G.  Price,  attorney  general;  Mr.  C.  D. 
Laylin;  Mr,  R,  J.  Odell  and  Mr.  B.  W.  Gear  heart, 
for  respondent. 
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AvERY>  J.  This  proceeding  is  an  application  for 
a  writ  of  mandamus  to  compel  the  respondent  to 
cause  to  be  placed  on  the  Republican  primary  ballot 
to  be  submitted  to  the  electors  on  August  10,  1920, 
the  name  of  the  relator,  Harry  Clay  Smith,  as  a 
candidate  for  nomination  as  secretary  of  state. 

The  petition  in  substance  alleges  that  the  relator 
duly  filed  with  the  respondent,  as  secretary  of  state, 
his  declaration  of  candidacy  for  nomination  as  a 
Republican  candidate  for  the  office  of  secretary  of 
state,  to  be  voted  on  at  the  primary  election  to  be 
held  on  August  10,  1920;  that  said  nomination 
papers  were  in  due  and  proper  form  and  in  full 
conformity  with  the  statutes  governing  the  same; 
that  the  date  of  filing  was  within  the  time  limit 
prescribed  by  the  statutes,  and  that  the  relator  fully 
complied  with  all  conditions  required  for  becoming 
a  candidate  at  said  primary  election;  that  a  protest 
against  placing  relator's  name  on  said  ballot,  a  copy 
of  which  is  attached  to  the  petition,  was  filed  with 
and  heard  by  the  secretary  of  state,  and  that  the 
secretary  of  state  rendered  a  decision  sustaining 
,  said  protest  and  denying  relator  the  right  to  have 
his  n^me  appear  upon  said  ballot  as  a  candidate 
for  nomination  for  the  office  of  secretary  of  state; 
and  that  said  decision  of  the  secretary  of  state  was 
arbitrary  and  illegal,  an  abuse  of  discretion  and 
without  authority  of  law,  and  based  purely  on  the 
fact  of  a  similarity  in  the  names  of  the  presefit 
secretary  of  state,  a  candidate  for  re-election  to  the 
same  office,  and  that  of  the  relator. 

An  alternative  writ  was  issued,  upon  allowance 
by  one  of  the  members  of  the  court,  returnable  on 
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July  15,  1920,  requiring  respondent  to  certify  the 
name  of  the  relator  to  be  placed  on  the  primary 
ballot  as  a  Republican  candidate  for  the  office  of 
secretary  of  state  to  be  voted  for  at  the  primary 
election  on  August  10,  1920,  or  to  sliow  cause  for 
his  refusal  so  to  do. 

Respondent  demurred  to  the  petition  on  the  fol- 
lowing grounds: 

1.  The  court  has  no  jurisdiction  of  the  Subject- 
matter. 

2.  The  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  or  entitle  the  relator 
to  the  relief  demanded. 

It  is  contended,  in  support  of  the  demurrer,  that 
under  Section  4974,  General  Code,  the  decision  of 
the  secretary  of  state  on  a  hearing  of  a  protest 
against  the  candidacy  of  any  person  seeking  to  be- 
come a  candidate  of  any  political  party  is  final, 
and,  no  matter  how  arbitrary  and  unwarranted  in 
law,  cannot  be  controlled  by  the  courts  by  manda- 
mus or  any  other  proceeding. 

With  this  contention  this  court  cannot  agree. 
In  its  opinion  in  State^  ex  rel.  Gongwer,  v.  Graves, 
Secy,  of  State,  90  Ohio  St.,  311,  at  pages  318,  327 
and  328,  this  court  said : 

"While  this  court,  has  repeatedly  held  that  the 
state  supervisor  and  deputy  state  supervisors  and 
inspectors  of  elections  have  full  and  final  authority 
to  hear  and  determine  questions  of  a  similar  nature 
to  the  ones  here  presented,  it  by  no  means  follows 
that  the  courts  have  no  authority  to  relieve  against 
abuse  of  discretion  or  fraudulent  and  corrupt  judg- 
ments entered  by  these  officers.     *     *     * 
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"If  the  secretary  of  state  abused  his  discretion,  or 
was  guilty  of  any  fraud  in  the  rejection  of  these 
additional  names,  it  was  the  duty  of  the  relator  to  - 
apply  forthwith  to  a  court  of  competent  jurisdiction 
to  compel  the  secretary  by  mandamus  to  perform 
the  duty  imposed  upon  him  by  the  constitution  and 
submit  this  question  to  the  electors  at  the  general 
election  specified  in  the  constitution  itself." 

Section  4974,  General  Code,  after  providing  be- 
fore what  officers  protests  shall  be  heard  with  re- 
gard to  candidates  for  various  offices,  and  that  "in 
the  case  of  protests  filed  with  the  state  supervisor  of 
elections  he  shall  hear  and  determine  the  same  and 
his  decision  shall  h6  final,"  concludes:  "If  it  is 
found  that  such  candidate  is  not  an  elector  of  the 
state,  or  of  the  district  or  county  in  which  he  seeks 
to  become  a  candidate,  or  has  not  fully  complied 
with  the  provisions  of  law  as  herein  provided,  his 
name  *  *  *  shall  not  be  printed  upon  the  ballot ; 
but  no  declaration  of  candidacy  shall  be  rejected 
for  mere  technical  defects." 

By  this  language  limitations  are  imposed  upon 
the  scope  of  protests  provided  for  in  this  section. 
It  is  apparent  from  a  reading  of  the  petition  and 
the    exhibits    thereto    attached    that    the    protest 
against  the  candidacy  of  the  relator  here  did  not 
fall  within  these  limits,  and  was,  therefore,  to  all 
intents  and  purposes,  no  protest  at  all,   and   the 
action  of  the  secretary  of  state  sustaining  said  pro- 
test was  illegal  and  without  authority  of  law,  and 
was  not  properly  the  exercise  of  discretion,  but,  i£ 
anything-,  rather  an  abuse  of  discretion. 
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If,  as  alleged  in  the  petition,  the  relator  was  an 
elector  of  the  state  and  had  fully  and  truthfully 
complied  with  the  provisions  of  the  law  with  re- 
gard to  the  preparation  and  filing  of  his  declaration 
of  candidacy,  the  secretary  of  state  had  no  discre- 
tion to  exercise  in  the  matter,  but  only  a  mere 
ministerial  duty  to  perform,  to  certify  relator's 
name  to  be  placed  upon  the  primary  ballot. 

The  petition  is,  therefore,  good  against  de- 
murrer, and  under  Section  12294,  General  Code,  in 
the  absence  of  an  answer,  the  respondent  not  de- 
siring to  plead  further,  the  prayer  of  the  peti- 
tion must  be  granted  and  a  peremptory  writ  of 
mandamus  issued  in  accordance  therewith. 

Demurrer  overruled  and  peremptory  writ  al- 
lowed. 

Nichols,  C.  J.,  Jones,  Matthias,  Wanamaker 
and  Robinson,  JJ.,  concur. 

Johnson,  J.,  took  no  part  in  the  consideration 
or  decision  of  the  case. 
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The  State,  ex  rel.  Grosser,  v.  McDonough  et 
AL.,  Deputy  State  Supervisors  and  Inspect- 
ors OF  Elections  of  Cuyahoga  County. 

Elections  —  Contest  of  nomination  —  Remedies  —  Statutory  provi- 
sions exclusive,  when  —  Mandamus  to  compel  election  board  to 
rescind  action — Writ  will  not  lie,  when. 

(No.  16793  — Decided  October  5,  1920.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga 
county. 

Messrs.  Henderson,  Quail,  Siddall  &  Morgan 
and  Mr.  Edward  Blythin,  for  plaintiff  in  error. 

Mr.  R.  A.  Baskin  and  Mr.  Albert  Lawrence,  for 
defendants  in  error. 

By  the  Court.  This  was  a  proceeding  in  man- 
damus against  the  deputy  state  supervisors  and  in- 
spectors of  elections  of  Cuyahoga  county.  The  pro- 
ceeding was  brought  in  the  court  of  appeals  of  that 
county  and  was  heard  on  a  demurrer  to  the  amended 
petition.  The  demurrer  was  sustained,  judgment 
was  entered  for  the  defendants,  and  this  proceeding 
is  brought  to  reverse  that  judgment. 

After  allegations  setting  out  the  official  position 
of  the  defendants,  that  the  relator,  Robert  Grosser, 
was  a  candidate  for  the  Democratic  nomination  for 
Congress  in  the  21st  District,  that  John  J.  Babka 
was  also  a  candidate  for  that  nomination,  and  that 
following  the  primary  election  the  defendants  an- 
nounced that  Babka  had  a  plurality  of  one  vote  over 
the  relator;  after  alleging  with  great  detail  cer- 
tain irregularities  which  occurred  during  the  elec- 
tion in  different  precincts  and  wards  in  the  district, 
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and  that  certain  votes  were  illegally  cast  for  Babka ; 
and,  after  further  allegations  that  the  declaration 
of  defendants  that  Babka  had  a  plurality  over  the 
relator  was  untrue  and  fraudulent,  the  petition 
prays  for  a  writ  of  mandamus  commanding  the  de- 
fendants to  rescind  their  action  in  reference  to  the 
different  irregularities  specifically  set  out  in  the  pe- 
tition, to  rescind  their  action  declaring  said  Babka  to 
be  the  Democratic  nominee  for  Congress  in  the  21st 
District,  and  to  place  the  name  of  the  relator  on  the 
ballot  as  the  Democratic  candidate  for  Congress  on 
the  regular  ticket. 

Before  the  writ  of  mandamus  will  be  issued  it 
must  be  shown  that  the  act  to  be  required  is  one 
especially  enjoined  by  law  as  a  duty  resulting  from 
and  attaching  to  the  office  of  the  defendants. 

We  think  it  clear  that  the  case  presented  by  the 
allegations  of  the  amended  petition  is  one  for  a  con- 
tested election,  and  the  general  assembly,  in 
obedience  to  the  mandatory  provisions  of  Section 
21,  Article  II  of  the  Constitution,  having  pre- 
scribed the  tribunal  and  the  manner  in  which  con- 
tested elections  may  be  conducted,  the  court  of  ap- 
peals correctly  sustained  the  demurrer  to  the  peti- 
tion, therefore,  for  the  reasons  given  in  the  opinion 
this  day  filed  in  State,  ex  rel.  Wood,  v.  Russell  et 
al.,  post,  365,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Jones,  Matthias,  Johnson,  Wanamaker  and 
Avery,  JJ.,  concur. 

Nichols,  C.  J.,  and  Robinson,  J.,  took  no  part 
in  the  consideration  or  decision  of  the  case. 
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The  State,  ex  rel.  Wood,  v.  Russell  et  al.. 
Deputy  State  Supervisors  of  Elections. 

Elections — Primary  nominations — Jurisdiction  of  hoards  of  else* 
tions  or  courts — Protest  against  candidate  —  Section  49/4,  Gen- 
eral Code  (106  O.  L,,  S49)  — Recount  of  ballots —Section  3090-1, 
General  Code  (106  O.  L.,  209)  —  Contest  of  election  —  Section 
$148,  General  Code — Mandamus  to  compel  board  to  recount 
balloU. 

(No.  16795  — Decided  October  5,  1920.) 

In  Mandamus. 

Mr.  Mollis  C.  Johnston  and  Mr.  R.  M.  Switzer, 
for  the  relator. 

Mr.  H.  W.  Cherrington,  for  the  respondents. 

Mr.  D.  Curtis  Reed  and  Mr.  James  I.  Boulger, 
amici  curiae. 

By  the  Court.  This  is  a  proceeding  in  manda- 
mus to  compel  the  defendants,  Deputy  State  Super- 
visors of  Elections  of  Gallia  county,  to  open  and 
count  the  sealed  ballots  cast  at  the  primary  election 
held  on  the  10th  of  August,  1920,  for  the  Republi- 
can nomination  of  a  candidate  for  the  office  of 
county  commissioner. 

The  petition  alleges  that  the  returns,  as  can- 
vassed by  the  defendants,  purported  to  show  that 
one  Dan  Jones  was  nominated  for  the  office  of 
county  commissioner  by  a  majority  of  one  vote  over 
the  relator;' that  the  relator  duly  filed  his  written 
protest  against  and  objections  to  the  certification 
of  the  nomination  of  the  said  Dan  Jones;  that  the 
votes  cast  for  the  nomination  of  county  commis- 
sioner, as  aforesaid,  at  that  election,  were  not  prop- 
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erly  counted;  that  the  canvass  of  said  primary  made 
by  the  election  judges  of  the  various  election  pre- 
cincts of  said  county  did  not  correctly  state  the 
result  of  the  said  primary  election;  that  if  the 
ballots  and  votes  cast  at  said  primary  had  been 
truly  counted  and  correct  returns  thereof  made  they 
would  have  shown  that  the  relator,  Allen  Wood, 
received  a  larger  number  of  votes  for  the  nomina- 
tion to  said  office  than  were  cast  thereat  for  said 
Dan  Jones;  and  that  relator  is  informed  and  be- 
lieves that  two  or  more  ballots  in  Perry  township 
of  said  county  were  illegally  counted  for  said  Jones  . 
and  that  two  or  more  ballots  were  illegally  cast  in 
said  Perry  township  at  said  primary  election  and 
illegally  counted  for  said  Jones. 

The  petition  prays  that  a  writ  of  mandamus  issue 
commanding  the  defendants  to  open  the  ballot 
boxes  containing  the  said  ballots  and  to  count  all 
of  the  ballots  and  votes  cast  at  said  primary  for 
said  Wood  and  Jones  as  candidates  for  the  office 
of  county  commissioner,  and  to  certify  the  relator 
as  the  rightful  nominee. 

The  case  was  argued  and  submitted  here  on  de- 
murrer to  the  petition. 

The  authority  to  file  a  protest  in  such  circum- 
stances as  here  shown  is  found  in  Section  4974, 
General  Code  (106  O.  L.,  549),  and  the  procedure 
to  be  followed  is  defined  in  that  section.  Pertinent 
portions  of  the  section  are  as  follows : 

"Protests  in  writing  against  the  candidacy  of 
any  person  seeking  to  become  a  candidate  of  any 
political  party  may  be  filed  only  by  a  recognized 
member  of  such  party  or  by  the  controlling  com- 
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mittee  thereof.  *  *  *  j,^  ^^^  case  of  protests 
filed  against  candidates  for  county  offices  *  *  * 
the  same  shall  be  heard  and  determined  by  the 
board  of  deputy  state  supervisors  of  such  county 
and  its  decision  shall  be  final.  *  *  *  If  it  is 
found  that  such  candidate  is  not  an  elector  of  the 
state,  or  of  the  district  or  county  in  which  he  seeks 
to  become  a  candidate,  or  has  not  fully  complied 
with  the  provisions  of  law  as  herein  provided,  his 
name  shall  be  withdrawn  and  shall  not  be  printed 
upon  the  ballot." 

Under  the  provisions  of  that  section  the  super- 
visors of  elections  had  authority  to  withdraw  the 
name  of  a  candidate  only  when  it  appeared  that  he 
>yas  not  an  elector  of  the  county  or  that  he  had  not 
complied  with  the  provisions  of  law  concerning 
primary  elections. 

Manifestly  these  provisions  related  to  the  quali- 
fications of  the  candidate  to  be  a  candidate,  and  to 
the  question  whether  he  himself  had  done  the  things 
which  would  give  him  the  right  to  have  his  name 
printed  on  the  ballot. 

No  provision  of  the  statute  has  been  called  to  our 
attention  which  confers  upon  the  deputy  state 
supervisors  the  right  to  make  a  recount  of  the  bal- 
lots at  any  election  held  under  their  supervision. 

Section  5148,  General  Code,  provides  that  the 
right  of  a  person  declared  duly  elected  to  any 
county  office,  or  to  the  office  of  probate  judge,  may 
be  contested  by  any  elector  of  the  county  by  appeal 
to  the  court  of  common  pleas  of  the  county,  and 
Section  5090-1,  General  Code  (106  O.  L.,  209), 
provides  that  in  cases  of  contested  elections  the 
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parties  contesting  the  same  shall  have  the  right, 
after  a  prima  facie  case  of  fraud,  mistake  or  error 
is  shown,  to  have  said  ballots  opened  and  all  errors 
made  in  counting  corrected. 

It  is  clear  that  if  the  word  "elections'*  in  this 
section  shall  be  held  to  include  primary  elections, 
and  the  phrase  "contested  elections"  to  include  con- 
tested primary  elections,  then  the  provisions  of  the 
statute  regulating  contested  elections  would  have  to 
be  followed,  and  under  the  provisions  of  Section 
5148,  General  Code,  supra,  the  jurisdiction  in  such 
case  is  conferred  upon  the  court  of  common  pleas. 

It  is  contended  that  Section  5006,  General  Code, 
contains  authority  to  make  the  recount  sought  in 
this  case.  By  the  provisions  of  Section  5005,  Gen- 
eral Code,  it  is  enacted  that  certificates  of  nomina- 
tion and  nominating  papers  shall  be  preserved  and 
be  open  under  proper  regulations  to  public  inspec- 
tion, and  that  if  in  apparent  conformity  with  the 
provisions  of  this  chapter  (Ch.  7,  Tit.  XIV,  Part 
First)  shall  be  deemed  to  be  valid,  unless  objection 
thereto  is  made  in  writing  in  five  days  after  the 
filing  thereof;  and  Section  5006  provides  that 
"Such  objections  or  other  questions,  arising  in  the 
course  of  the  nomination  of  candidates,  shall  be 
considered  as  follows."  Then  follow  provisions 
under  which  the  objections,  or  other  questions,  as 
to  state,  district,  county,  township  and  municipal 
offices,  shall  be  considered  by  the  different  boards  of 
supervisors,  in  each  instance  it  being  provided  that 
the  decision  shall  be  final. 

Before  the  writ  of  mandamus  can  issue  it  must 
be  shown  that  the  defendants  were  clearly  invested 
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with  the  authority  to  do  the  thing  which  they  are 
here  sought  to  be  ordered  to  do. 

If  the  language  "such  objections  or  other  ques- 
tions arising  in  the  course  of  the  nomination  of 
candidates"  shall  be  held  to  be  broad  enough,  and 
that  the  legislature  intended  thereby  to  clothe 
the  supervisors  in  the  different  subdivisions  of  the 
state,  and  the  state  supervisor  with  respect  to  state 
officers,  with  authority  to  conduct  a  recount  of  the 
ballots  at  a  primary  election,  it  would  seem  to  logic- 
ally and  necessarily  follow  that  the  language  would 
be  broad  enough  to  include  everything  involved  in 
any  proceeding  to  contest  a  primary  election. 

Such  a  conclusion  we  think  is  not  warranted 
from  the  language  used.  Section  21,  Article  II  of 
the  Constitution,  provides :  "The  general  assembly 
shall  determine,  by  law,  before  what  authority,  and 
in  what  manner,  the  trial  of  contested  elections 
shall  be  conducted." 

As  already  pointed  out  the  statute  has  conferred 
such  authority  upon  the  courts  of  common  pleas  as 
to  contests  of  elections.  If  it  had  been  the  intention 
of  the  legislature  to  confer  upon  the  supervisors 
the  power  to  conduct  proceedings  for  the  contest 
of  primary  elections,  apt  and  definite  language 
would  have  been  used  for  that  purpose. 

For  these  reasons  the  demurrer  will  be  sustained 
and  the  writ  refused.  ^^.^  ^^^^^^^ 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker  and  Avery,  JJ.,  concur. 

Robinson,  J.,  took  no  part  in  the  consideration 
or  decision  of  the  case. 
24 
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The  State,  ex  rel.  Klein,  v,  Hillenbrand  et 

AL.,  Deputy  State  Supervisors  and 

Inspectors  of  Elections,  etc. 

Elections  —  Registration  of  electors —  Statement  of  age  in  years,  in 
months  —  Section  4906,  General  Code  —  Constitutional  law — 
Section  i.  Article  V,  Ohio  Constitution — Article  XIX,  Amend- 
ments  to  U.  S,  Constitution, 

Sections  4892,  4903,  4906,  4908,  4909  and  4911,  General  Code,  in  the 
respect  that  they  require  an  applicant  for  registration  as  a  qual- 
ified elector  of  a  municipality  to  state  his  or  her  age  in  years  and 
months,  do  not  deny  or  abridge  the  constitutional  right  of  citi- 
zens to  vote,  or  injuriously,  unreasonably  or  unnecessarily  re- 
strain, impair  or  impede  its  exercise,  but  are  reasonable,  uni- 
form and  impartial  provisions  to  regulate,  facilitate  and  secure 
the  exercise  of  this  right,  and  to  prevent  its  abuse;  and  said 
sections  are  in  that  respect  not  in  conflict  with  Section  1  of 
Article  V  of  the  Constitution  of  Ohio  as  modified  and  con- 
trolled by  the  19th  Amendment  to  the  Constitution  of  the  United 
States. 

(No.  16809— Decided  October  5,  1920.) 

In  Mandamus. 

This  proceeding  is  an  application  for  a  writ  of 
mandamus  to  compel  the  defendants,  as  deputy 
state  supervisors  and  inspectors  of  elections,  and 
their  agents,  to  register  the  relator  as  an  elector 
of  the  city  of  Cincinnati  at  the  election  to  be  held 
November  2,  1920. 

The  petition  in  substance  alleges  that  the  relator, 
Eva  Klein,  is  and  has  been  for  more  than  one  year 
a  bona  fide  resident  of  Cincinnati ;  that  she  is  a  citi- 
zen and  an  elector  of  said  city,  more  than  twenty- 
one  years  of  age,  and  entitled  to  register  and  vote 
at  the  election  on  November  2,  1920;  that  she  lives 
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at  No.  833  Blair  avenue,  Cincinnati,  Ohio,  within 
precinct  K  of  the  13th  ward  of  said  city;  that  the 
defendants  R.  J.  Hillenbrand,  J.  Harry  Asmann, 
Thomas  J.  Noctor  and  W.  J.  McDevitt  are  the 
deputy  state  supervisors  and  inspectors  of  elections 
in  Cincinnati,  and  that  the  defendants  Prescott  T. 
Mitchell  and  Guy  Hattaway  are  agents  of  said 
deputy  state  supervisors  and  inspectors  of  elections, 
and  acting  registrars  in  said  precinct  K  of  the  13th 
ward;  that  on  the  30th  day  of  September,  1920,  one 
of  the  days  for  registration  in  said  city,  the  relator 
presented  herself  at  the  place  appointed  for  the 
registration  of  electors  in  said  precinct  K  of  the 
13th  ward  of  said  city,  as  an  applicant  for  registra- 
tion as  an  elector  qualified  to  vote  at  the  election  to 
be  held  on  November  2,  1920;  that  the  defendants 
refused  to  register  her  as  such  for  the  reason  that 
she  would  not  state  her  age  in  years  and  months 
in  answer  to-the  questions  put  to  her  by  said  regis-  , 
trars,  although  she  did  state  to  said  registrars  that 
she  was  more  than  twenty-one  years  of  age  and 
a  citizen  and  an  elector  of  Cincinnati,  Hamilton 
county,  Ohio;  that  Section  4906,  General  Code,  has 
made  it  mandatory  that  the  age  in  years  and  months 
of  an  applicant  for  registration  be  given  before 
said  applicant  can  be  registered;  that  said  Section 
4906,  General  Code,  in  so  far  as  it  compels  each 
applicant  for  registration  to  state  said  applicant's 
age  in  years  and  months,  serves  no  necessary  or 
useful  purpose  or  public  good  and  prevents  many 
persons  of  the  female  sex  from  registering,  by 
compelling  them  to  submit  to  the  tests  of  giving 
their  exact  age  in  months  and  years,  which  is 
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wholly  unnecessary;  and  that  said  Section  4906, 
General  Code,  is  therefore  in  that  respect  unconsti- 
tutional as  in  derogation  of  the  rights  conferred  by 
Section  1,  Article  V  of  the  Constitution  of  Ohio, 
as  modified  or  controlled  by  the  19th  Amendment 
to  the  Constitution  of  the  United  States. 

The  defendants  having  notice  of  the  application 
appear  in  opposition  to  the  granting  of  the  writ 
by  filing  a  di^murrer  to  the  petition  on  the  ground 
that  **it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  or  to  entitle  the  relator  to  the  relief 
sought." 

Mr.  Nicholas  Klein,  for  relator. 

Mr.  John  G.  Price,  attorney  general;  Mr.  Louis 
H.  Capelle,  prosecuting  attorney;  Mr.  C.  H.  Bell 
and  Mr.  B.  W.  Gearheart,  for  respondents. 

Avery,  J.  The  adoption  of  the  19th  Amend- 
ment to  the  Constitution  of  the  United  States  con- 
ferred upon  women  no  greater  or  diflferent  right 
with  respect  to  the  exercise  of  the  elective  fran- 
chise than  had  theretofore  been  possessed  and  en- 
joyed by  men  under  the  constitutions  and  laws  of 
the  states.  This  case  is  therefore  to  be  considered 
without  regard  to  the  sex  of  the  relator.  The 
question  then  is  whether  Section  4906,  General 
Code,  in  the  respect  that  it  requires  the  age  in  years 
and  months'  of  an  applicant  for  registration  to  be 
stated,  is  unconstitutional,  in  that  it  constitutes  a 
denial  or  abridgment  of  the  constitutional  right  of 
citizens  to  vote,  or  unreasonably  or  unnecessarily 
restrains,  impairs,  or  impedes  the  exercise  of  that 
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right  conferred  by  Section  1,  Article  V'of  the  Con- 
stitution of  Ohio.  We  have  no  difficulty  in  answer- 
ing that  question  in  the  negative. 

As  modified  and  controlled  by  the  19th  Amend- 
ment to  the  Constitution  of  the  United  States,  Sec- 
tion 1,  Article  V  of  the  Constitution  of  Ohio,  reads: 

"Every  *  *  *  citizen  of  the  United  States, 
of  the  age  of  twenty-one  years,  who  shall  have  been 
a  resident  of  the  state  one  year  next  preceding  the 
election,  and  of  the  county,  township,  or  ward,  in 
which  he  [or  she]  resides,  such  time  as  may  be  pro- 
vided by  law,  shall  have  the  qualifications  of  an 
elector,  and  be  entitled  to  vote  at  all  elections." 

Section  4903,  General  Code,  so  far  as  pertinent, 
provides: 

"In  making  registration,  each  applicant  shall 
answer  the  inquiries  made  by  the  registrars." 

Section  4906,  General  Code,  in  its  entirety,  is 
as  follows: 

"In  entering  his  'number,'  such  number  shall  be 
filled  up  consecutively,  leaving  no  blank.  In  'name' 
they  shall  include  his  christian  name  or  names  in 
full,  as  well  as  his  surname.  In  the  column  as  to 
present  place  of  residence,  shall  be  stated  the  name 
of  the  street,  avenue,  alley  or  way  in  which  his 
dwelling  is  located  or  access  thereto  is  usually  had, 
and  the  number  of  the  house,  if  it  has  one.  If  it 
has  no  number,  a  definite  description  by  which  it 
can  easily  be  f  ourfd  must  in  every  case  be  given  and 
entered.  If  there  are  more  houses  than  the  one 
under  the  number  so  given,  or  if  there  are  other 
families,  tenants  or  lodgers  in  that  in  which  the 
applicant  resides,  he  must  specify  in  which  house 
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and  on  which  floor  and  whether  front  or  rear,  of 
such  house  he  resides,  and  the  number  and  location 
of  his  tenement. 

"In  the  column  as  to  'place  of  residence  at  last 
registration'  shall  be  stated  his  then  postoffice  ad- 
dress, with  street  number,  if  any,  and,  if  his  resi- 
dence was  the  same,  the  words  'same  residence' 
shall  be  entered. 

"In  the  column  as  to  'age,'  the  years  and  months 
must  be  stated,  and,  if  the  applicant  is  not  at  the 
time  twenty-one  years  of  age,  or  more,  the  words 
'not  of  age'  must  be  inserted  in  the  column  of  're- 
marks.' 

"In  the  column  as  to  'occupation,'  his  occupation 
and  the  name  of  his  employer,  if  he  has  one,  must 
be  stated. 

"In  the  column  as  to  'term  of  residence,'  the 
periods  of  years  and  months  of  his  residence  in  the 
precinct  and  state  must  both  be  stated. 

"In  the  column  as  to  'nativity,'  the  name  of  the 
state  or  foreign  country  must  be  given. 

"In  the  column  as  to  'naturalized,'  the  answer 
'yes'  or  'no'  or  'native'  must  be  given  and  stated. 

"If  naturalized,  the  proper  certificate  or  evidence 
must  be  produced,  unless  such  certificate  has  been 
filed  with  the  board  of  deputy  state  supervisors,  as 
herein  provided. 

"In  the  column  as  to  'married  or  single,'  if  the 
head  of  a  family,  it  must  be  so  stated. 

"Nothing  shall  be  entered  in  the  column  as  to 
'personal  description'  until  the  applicant  has  signed 
the  register,  and  then  lines  shall  be  drawn  unless 
the  applicant  has  been  challenged,  or  signs  by  mark, 
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in  either  of  which  events,  the  color  of  his  hair,  the 
color  of  his  eyes,  apparent  height,  apparent  weight 
and  other  means  of  identifying  him,  such  as  the 
loss  of  a  member,  whether  smooth-shaven  or  other- 
wise, and  description  of  birth-marks  or  scars,  if 
any,  shall  be  stated. 

"The  column  as  to  'date  of  registration'  must  be 
filled  with  the  date  on  which  the  applicant  actually 
registered,  and  none  other." 

The  registers  in  which  these  statements  are  to 
be  entered  are  provided  for  in  Section  4892,  Gen- 
eral Code. 

Subsequent  sections  further  provide: 

Section  4908. 

"After  the  answer  of  the  applicant  to  the  ques- 
tions under  the  head  of  each  column,  except  the 
questions  as  to  'personal  description'  has  been 
properly  entered  by  the  registrars,  in  his  presence, 
and  not  until  then,  he  must  enter  his  signature 
on  the  same  line  and  in  both  of  the  registers  in  the 
column  'signatures'." 

Section  4909. 

"Each  of  the  registrars  shall  enter  the  statement 
of  the  applicant  in  the  duplicate  register  kept  by 
him,  and  both  shall  be  signed  by  the  applicant." 

Section  4911. 

''No  person  shall  be  entitled  to  vote  at  any  elec- 
tion in  such  city  unless  he  shall  establish  his  resi- 
dence by  causing  himself  to  be  registered  in  the 
precinct  where  he  shall  claim  to  reside,  in  the  man- 
ner and  at  the  time  required  herein,  nor  shall  a 
ballot  be  received  by  the  judges  at  any  election 
under  any  pretense  whatever  unless  the  name  of 
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the  person  offering  it  shall  have  been  entered  on 
both  of  the  registers  of  the  precinct  in  which  he 
claims  to  vote,  as  herein  provided." 

The  authority  of  the  legislature  to  enact  regis- 
tration laws  was  sustained  and  the  limits  of  that 
power  enunciated  by  this  court  in  the  case  of  Dag- 
gett v.  Hudson,  43  Ohio  St.,  548.  We  think  that 
the  statutes  here  in  question  fully  comply  with  the 
requirements  of  the  rule  there  laid  down.  They 
most  certainly  do  not  fall  within  the  category  of 
statutes  held  invalid  by  this  court  in  Monroe  et  al. 
V.  Collins,  17  Ohio  St.,  665,  the  manifest  tendency 
and  effect  if  not  the  very  object  and  intention  of 
which  was  to  exclude  persons  having  a  visible  ad- 
mixture of  negro  blood  from  voting. 

But  if  there  were  any  doubt  about  the  matter, 
we  should  be  compelled  to  resolve  that  doubt  in 
favor  of  the  validity  of  the  statute. 

In  Monroe  v.  Collins,  supra,  Welch,  J.,  said  at 
pages  685  and  686 : 

"The  power  of  the  legislature  in  such  cases  is 
limited  to  laws  regulating  the  enjoyment  of  the 
right,  by  facilitating  its  lawful  exercise,  and  by 
preventing  its  abuse.  All  reasonable  latitude 
should  be  allowed  to  the  legislature  in  the  exercise 
of  this  power  of  regulation,  and  every  reasonable 
intendment  in  favor  of  the  constitutionality  of  laws 
enacted  for  that  purpose,  should  be  made  by  the 
courts.  Such  laws  are  not  to  be  held  unconsti- 
tutional unless  clearly  so,  and  if  they  will  at  all 
bear  a  construction  which  makes  them  consistent 
with  the  constitution,  they  are  to  receive  that  con- 
struction, and  so  to  be  upheld. '^ 
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We  confess  that  the  argument  here,  that  Section 
4906,  General  Code,  is  unconstitutional  because  of 
the  requirement  that  the  applicant's  age  be  stated 
in  years  and  months,  strikes  us  as  rather  strained. 
While  the  question  was  not  there  directly  pre- 
sented, it  is  significant  that  the  act  considered  by 
this  court  in  Daggett  v.  Hudson,  supra,  contained 
a  provision  requiring  the  applicant  for  registration 
to  state  his  age,  and  no  claim  was  made  that  it  was 
unconstitutional  on  that  ground.  But  the  matter 
being  now  directly  presented,  we  have  no  hesitation 
in  saying  that  we  can  see  no  good  ground  in  reason 
or  principle  upon  which  to  base  a  claim  of  the  un- 
constitutionality of  such  provisions. 

The  primary  object  and  purpose  of  a  registration 
law  is  to  provide  a  uniform  method  for  ascertain- 
ing and  determining  whether  a  voter  possesses  the 
necessary  qualifications  to  exercise  the  elective 
franchise,  and  to  prevent  fraud  and  abuse  of  this 
right  by  preparing  in  advance  an  authentic  list  of 
those  who  are  qualified  to  vote  at  an  election. 

In  Daggett  v.  Hudson,  supra,  Atherton,  J.,  said 
at  page  558: 

''Registration  is  one  of  the  modes  in  which  purity 
in  elections  may  be  attained,, and  every  honest  and 
qualified  voter  has  an  interest  in  securing  the  in- 
tegrity of  the  ballot  and  excluding  the  ballots  of 
the  dishonest  and  unqualified." 

The  statutes  in  question  here  do  not  add  any 
new  qualifications  to  the  voter  other  than  those 
required  by  the  constitution ;  they  simply  prescribe 
rules  of  evidence  relating  to  the  proof  of  such  quali- 
fications. 
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If  it  could  be  successfully  contended  that  an  ap- 
plicant for  registration  need  not  state  his  or  her 
age,  but  that  the  answer  may  be  limited  to  a  mere 
statement  that  the  applicant  is  of  legal. age,  it  would 
follow,  by  parity  of  reasoning,  that  the  vast  num- 
ber of  floating  population  of  municipalities  would 
not  be  required  to  state  how  long  they  had  been 
residents  of  the  state,  county  and  ward,  but  would 
only  be  required  to  state  that  they  had  been  resi- 
dents of  the  state,  county  and  ward  the  respective 
periods  required  by  law,  and  could  be  interrogated 
no  further,  and  so  the  whole  object  and  purpose 
of  the  registration  laws  would  be  defeated  and  the 
door  opened  to  fraud  and  abuse  of  the  elective 
franchise. 

So,  on  principle,  we  do  not  think  the  requirement 
of  the  statute  as  to  stating  age  to  be  in  any  way  an 
injurious,  unreasonable  or  unnecessary  restraint, 
impairment  or  impediment  on  the  exercise  of  the 
elective  franchise.  On  the  contrary,  we  think  that 
it  is  a  reasonable,  uniform,  and  impartial  regula- 
tion, calculated  to  facilitate  and  secure  the  exercise 
of  this  right  and  to  prevent  its  abuse  within  the 
rules  laid  down  in  Monroe  v.  Collins  and  Daggett  v. 
Hudson,  supra. 

We  are,  however,  not  without  authority  in  the 
matter. 

The  cases  of  Capen  v.  Foster^  12  Pick,,  485, 
State,  ex  rel.  Wood,  v.  Baker,  38  Wis.,  71,  and  Ed- 
monds v.  Banbury,  28  Iowa,  267,  are  cited  with  ap- 
proval by  Atherton,  J.,  delivering  the  opinion  of 
the  court  in  Daggett  v.  Hudson,  supra. 
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In  Capen  v.  Foster,  Shaw,  C  J.,  in  the  opinion, 
at  page  491,  said: 

"The  right  of  any  individual  person,  claiming 
the  privilege  of  voting,  may  involve  an  inquiry 
into  the  fact  of  citizenship,  sex, ,  age,  domicile 
*  *  *  and  the  fact  of  his  being  a  pauper  or  under 
guardianship,  or  otherwise.  All  these  are  ques- 
tions of  fact,  open  to  proof  of  various  kinds,  and 
jometimes,  though  rarely,  requiring  considerable 
research  and  investigation.  *  *  *  The  consti- 
tution by  carefully  prescribing  the  qualifications 
of  voters,  necessarily  requires  that  an  examination 
of  the  claims  of  persons  to  vote  on  the  ground  of 
possessing  these  qualifications,  must  at  some  time 
be  had,  by  those  who  are  to  decide  on  them." 

In  State,  ex  rel.  Wood,  v,.  Baker,  at  page  86, 
Ryan,  C  J.,  said: 

"Statutes  cannot  impair  the  right,  though  they 
may  regulate  its  exercise.  *  *  *  Then  statutes 
may  require  proof  of  the  right,  consistent  with  the 
right  itself.'' 

In  Edmonds  v.  Banbury,  Dillon,  C.  J.,  said  at 
pages  271  and  272: 

"And  it  is  equally  clear  to  our  minds  that  the 
legislature  may  regulate  the  exercise  of  this  right, 
leaving  the  right  itself  untouched.  They  may,  for 
example,  make  reasonable  provisions  for  deter- 
mining the  age,  length  of  residence,  etc.,  of  persons 
who  offer  to  vote. 

"*  *  *  The  legislature  *  *  *  may  *  *  ♦ 
prescribe  regulations  to  determine  whether  a  given 
person  who  proposes  to  vote  possesses  the  required 
qualifications ;  and  these  regulations  are  valid,  pro- 
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vided  they  do  not  amount  to  a  denial  or  invasion  of 
the  right  conferred  by  the  Constitution." 

There  are  other  cases  more  directly  in  point 

In  the  case  of  State,  ex  rel.  Cothren,  v.  Lean,  9 
Wis.,  279,  thg  question  was  as  to  the  validity  of  a 
statute  of  that  state  authorizing  inspectors  of 
elections  to  examine  under  oath  a  challenged  voter 
according  to  a  prescribed  ''series  of  questions 
adapted  in  each  instance  to  the  cause  of  the  chal- 
lenge, and  calculated  to  draw  out  from  such  per- 
son the  truth  as  to  w^hether  such  cause  of  challenge 
existed  against  him  or  not,"  and,  in  paragraph 
five  of  the  syllabus,  it  was  held : 

"It  is  competent  for  the  legislature  to  prescribe 
questions  to  be  propounded  to  voters,  calculated  to 
draw  from  them  the  proof  of  their  qualifications  to 
vote  at  an  election,  and  require  the  voter  to  answer 
them  before  he  can  vote;  but  this  does  not  add 
any  new  qualification  to  the  voter." 

In  Southerland  v.  N orris,  74  Md.,  326,  where  the 
question  was  as  to  the  legal  residence  of  one  Key, 
and  the  validity  of  a  statute  providing  for  pre- 
sumptive proof  of  nonresidence,  the  court  held  the 
statute  constitutional.  In  delivering  the  opinion 
of  the  court,  McSherry,  J.,  said  at  page  328: 

"The  qualifications  of  a  voter  in  this  State  are 
prescribed  by  the  first  section  of  Article  one  of  the 
Constitution  of  Maryland.  Those  qualifications 
are  that  he  shall  be  a  citizen  of  the  United 
States  of  the  age  of  twenty-one  years  or  up- 
wards, and  that  he  shall  have  been  a  resident 
of  the  State  for  one  year,  and  of  the  Legis- 
lative   District    of    Baltimore    City,    or    of    the 
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county  in  which  he  offers  to  vote,  for  six  months 
next  preceding  the  election  at  which  he  offers  to 
vote.  Before  he  can  exercise  his  tight  to  vote  he 
must  be  duly  registered.  These  qualifications,  fixed 
by  organic  law,  can  neither  be  enlarged  nor  cur- 
tailed by  the  General  Assembly ;  but  there  is  no  pro 
vision  of  the  Constitution,  as  there  is  no  principle 
of  constitutional  law,  that  denies  to  the  Legislature 
the  power  to  enact  rules  of  evidence  by  which  the 
facts  establishing  the  right  to  vote  may  be  proved. 
The  Constitution  itself  merely  designates  the  quali- 
fications, and  then  leaves  the  Legislature  free  to 
declare  by  what  evidence  those  qualifications  must 
be  shown  to  exist.  It  is  perfectly  competent  to 
the  Legislature  to  say  what  shall  and  what  shall 
not  be  admissible  evidence  to  prove  a  particular 
fact;  and  this  it  has  repeatedly  done." 
And,  continuing,  he  says  at  pages  330  and  331  : 
"The  section  in  question  does  not  purport  to,  and 
does  not  in  fact,  add  anything  to  the  qualifications 
of  ^ge  and  residence  as  they  are  fixed  in  the  consti- 
tution. It  deals  exclusively  with  the  evidence  by 
which  one  of  those  qualifications  —  that  of  resi- 
dence —  shall  be  proved,  just  as  it  might  have  done 
with  regard  to  the  proof  of  age.'' 

In  Pope  v.  Williams,  98  Md.,  59,  it  was  held  that 
the  legislature  may  lawfully  require  a  person  com- 
ing into  the  state  to  take  up  his  residence  to  evi- 
dence that  fact  to  entitle  himself  to  the  right  to 
exercise  the  elective  franchise  by  registering  the 
intent  in  a  public  record,  and  may  deny  him  the 
right  to  have  his  name  placed  on  the  registry  of 
voters  until  the  expiration  of  a  certain  time  after 
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the  making  of  such  record,  and  that  the  privileges 
and  immunities  of  citizens,  or  the  equal  protection 
of  the  laws,  guaranteed  by  the  Federal  Constitu- 
tion, are  not  denied  to  a  citizen  removing  from  the  . 
District  of  Columbia  to  a  state  by  requiring  him, 
as  a  condition  to  the  exercise  of  the  elective  fran- 
chise, to  record  in  a  public  record  his  intention  of 
becoming  a  citizen  a  certain  time  before  he  can 
qualify  as  a  voter. 

Page,  J.,  delivering  the  opinion  of  the  court, 
said  at  page  69: 

**Nor  does  the  statute  impose  qualifications  for 
voting,  other  than  those  prescribed  by  the  Consti- 
tution. It  leaves  those  qualifications  precisely  as 
they  were  before.  It  deals  exclusively  with  the 
evidence  necessary  to  establish  residence,  by  pro- 
viding what  the  evidence  of  residence  shall  be.** 

The  judgment  of  the  court  of  appeals  of  Mary- 
land in  this  case  was  affirmed  by  the  supreme  court 
of  the  United  States  in  Pope  v.  Williams,  193  U. 
S.,  621. 

There  are  no  doubt  many  other  cases  equally  as 
cogent,  but  further  search  seems  unnecessary. 

Finding,  as  we  do,  the  statutes  in  question  here 
to  be  constitutional,  the  application  of  the  petition 
for  a  writ  of  mandamus  to  compel  the  defendants 
torregister  the  relator,  otherwise  than  in  accordance 
with  the  provisions  relating  to  the  statement  of  her 
age  in  years  and  months,  will  be  denied. 

Writ  refused. 

Jones,  Matthias,  Johnson,  Wanamaker  and 
Robinson,  JJ.,  concur. 
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The  State,  ex  rel.  Minor,  v.  Curtis  et  al.. 
Deputy  State  Supervisors  of  Elec- 
tions FOR  Erie  County. 

Elections  —  Notmnation  of  candidates — Form  and  contents  of  peti- 
tion—  Signers  to  name  committee,  etc,  —  Section  5000,  General 
Code  —  Mandatory  provisions. 

^  (No.  16800  — Decided  October  5,  1920.) 

In  Mandamus. 

Mr.  Claude  /.  Minor,  prosecuting  attorney,  and 
Mr.  Smith  W.  Bennett,  for  relator. 

Mr.  John  G.  Price,  attorney  general,  and  Mr.  B. 
IV.  Gearheart,  special  counsel,  for  defendant. 

By  the  Court.  The  relator,  Claude  J.  Minor, 
seeks  a  writ  of  mandamus  to  compel  the  deputy 
supervisors  and  inspectors  of  elections  for  Erie 
county  to  place  his  name  upon  the  official  ballots  as 
an  independent  candidate  for  the  office  of  prosecut- 
ing attorney  of  Erie  county,  Ohio,  to  be  voted  on  at 
the  general  election  to  be  held  on  the  second  of 
November,  1920. 

The  petition  avers  that  on  the  second  of  Septem- 
ber last  he  filed  a  petition  as  an  independent  candi- 
date for  that  office  with  the  clerk  of  the  board;  that 
the  petition  contained  a  sufficient  number  of  .signa- 
tures of  qualified  electors,  and,  in  accordance  with 
the  provisions  of  law,  said  qualified  electors  of  Erie 
county  did  nominate  him  as  an  independent  candi- 
date for  the  office  referred  to ;  that  the  petition  was 
properly  sworn  to  and  was  in  accordance  with  the 
laws  of  the  state;  that  within  five  days  thereafter 
one  Baumgartel  filed  written  objections  to  said 
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petition;  that  no  notice  was  ever  given  to  relator, 
as  provided  by  Section  5008,  General  Code,  and  he 
was  never  notified  of  such  objections;  that,  there- 
after, on  about  the  10th  of  September,  he  was 
notified  by  telephone  that  a  hearing  would  be  given 
him  on  Friday,  the  17th  of  September,  and  that  he 
could  be  accompanied  by  counsel  at  the  hearing  if 
he  so  desired;  that  prior  to  said  day,  to-wit,  on  the 
ISth  of  September,  the  said  defendants  met  in 
executive  session,  without  notice  to  relator,  and 
found  that  the  petition  of  relator  was  not  according 
to  law;  that  relator  was  not  notified  of  said  action 
except  through  the  public  press;  and  that  no 
minutes  of  the  action  of  the  board  have  ever  been 
written,  and,  therefore,  relator  is  unable  to  state 
the  exact  reasons  for  the  action  of  the  board.  He 
further  avers  that  he  appeared  on  the  17th  of  Sep- 
tember at  the  office  of  the  board  and  found  no  one 
present  but  the  clerk,  and  that  the  board  was  not 
in  session. 

After  making  some  specific  admissions,  the  first 
defense  of  the  answer  is  in  the  nature  of  a  general 
denial.  In  the  second  defense  it  is  alleged  that  the 
relator  verbally  waived  written  notice,  provided  for 
by  statute,  of  the  objections,  as  required  by  statute. 
For  a  third  defense  it  is  averred  that  on  the  second 
of  September  the  relator  filed  six  separate  papers, 
each  designated  "Nomination  by  petition,  inde- 
pendent candidate;"  that  none  of  the  papers  was 
attached  in  any  way  to  any  of  the  others;  that  on 
none  of  them  were  the  names  and  addresses  of  per- 
sons whom  the  signers  desired  as  a  committee  to  fill 
vacancy  caused  by  death  or  withdrawal ;  that  there- 
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after  the  relator  placed  on  one  of  the  petitions  the 
names  of  five  persons,  with  their  addresses,  as  such 
committee;  that  no  names  appear  or  have  ever  been 
placed  on  any  of  the  other  five  of  said  papers;  and 
that  on  the  paper  on  which  the  names  of  said  per- 
sons who  were  to  act  as  said  committee  were  writ- 
ten are  but  thirty-nine  signatures,  which  is  less  than 
one  per  cent,  of  the  nimiber  of  persons  who  voted 
at  the  next  preceding  general  election  of  the  county, 
and  that  no  other  or  further  papers  containing  the 
signatures  of  electors  have  been  filed  by  the  relator 
with  the  board.  For  the  fourth  defense,  it  is  alleged 
that  the  board  on  consideration  of  the  objections  did 
decide  that  they  were  well  taken,  and  that  the  nomi- 
nation papers  were  insufficient  in  law,  and  that  it 
was  their  duty  to  decline  to  place  the  name  of  the 
relator  on  the  ballot  for  the  office  referred  to;  that 
said  finding  and  decision  were  made  by  them  in  the 
capacity  of  said  board  in  the  exercise  of  the  au- 
thority and  power  conferred  by  Section  5006,  Gen- 
eral Code. 

For  reply  the  relator  admits  that  he  filed  the  six 
separate  papers  referred  to  in  the  answer  and  that 
there  appear  on  none  of  said  papers  names  and  ad- 
dresses of  persons  desired  as  such  committee,  and 
that,  after  referring  to  Section  5000,  General  Code, 
and  learning  that  the  petition  should  contain  the 
names  and  addresses  of  five  persons  as  such  com- 
mittee, relator,  thereupon,  acting  as  agent  for  the 
signers,  did  place  the  names  of  five  persons  and 
their  addresses  on  said  nominating  petition,  and  did 
refile  the  said  nomination  petition,  all  parts  of  which 
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were  attached  by  the  clerk  of  the  board  by  means  of 
a  wire  paper-clip. 

The  reply  sets  out  in  great  detail  further  par- 
ticulars with  reference  to  his  own  action,  and  the 
action  of  the  board  in  the  rejection  of  the  petition 
for  the  reasons  stated. 

An  alternative  writ  was  issued  on  the  order  of 
a  judge  of  this  court  and  the  cause  was  thereafter 
submitted  to  the  court  on  the  pleadings  and  evi- 
dence. On  the  trial  the  original  petitions,  and  the 
slip  with  the  five  names  referred  to,  which  was  at- 
tached, were  produced  and  received  as  an  exhibit. 

Section  5000,  General  Code,  provides  that  "Sign- 
ers of  such  nomination  papers  shall  insert  in  them 
the  names  and  addresses  of  such  persons  as  they 
desire  to  the  number  of  five  as  a  committee  who  may 
fill  vacancies  caused  by  death  or  withdrawal.'* 

The  purpose  of  this  section  is  manifest.  Its  pro- 
visions are  mandatory,  and  in  order  that  the  de- 
fendant supervisors  should  have  authority  to  place 
the  name  of  the  relator  on  the  ballots  it  was  neces- 
sary that  the  signers  of  the  nomination  papers 
should  comply  with  this  mandatory  requirement. 
Of  course  it  is  clear  from  the  "Exhibit"  referred  to, 
and  from  the  admissions  of  the  pleadings,  that  there 
was  no  compliance  with  this  statutory  prerequisite. 
Therefore  the  writ  prayed  for  must  be  denied  and 
the  petition  dismissed. 

Writ  denied. 

Jones,  Matthias,  Johnson  and  Avery,  JJ., 
concur. 

Robinson,  J.,  not  participating. 
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CowEN,  State  Highway  Commissioner^  et  al.  v. 
The  State,  ex  rel.  Donovan,  a  Taxpayer. 

State  highway  laws  ^  Act  of  May  17,  1913  (106  O.  L.,  $74)  — 
Curative  provisions  apply,  when  —  Defects  in  proceedings  cured, 
when  —  Failure  to  advertise  for  bids  —  Section  1206,  General 
Code —-Act  of  December  18,  1919  (108  O.  L,,  pt,  2,  1122)  — 
Validating  and  ratifying  highway  contracts  —  Inoperative  upon 
contracts  adjudicated  invalid  —  Judgments  and  error  proceed- 
ings unaffected,  when, 

1.  Section  301  of  Chapter  XIII  of  an  Act  of  the  General  Assembly 

entitled  "An  Act  to  provide  a  system  of  highway  laws  for  the 
state  of  Ohio,  and  to  repeal  all  sections  of  the  General  Code 
and  acts  inconsistent  herewith,"  passed  May  17,  1915  (106  O. 
L.,  574,  662),  has  to  do  only  with  contracts  and  proceedings 
had  since  May  10,  1910,  under  Sections  6956-1  to  6956-16,  in- 
clusive, General  Code,  all  of  which,  except  Section  6956-16,  are 
repealed  by  that  act,  and  is  of  no  force  or  efficacy  to  cure  a 
defect  resulting  from  failure  to  comply  with  the  requirements 
of  Section  1206,  General  Code  (106  O.  L.,  634,  paragraph  199), 
in  the  proceedings  of  the  state  highway  commissioner  in  the 
letting  of  a  contract  for  the  improvement  of  a  county  section 
of  an  inter-county  highway  had  after  the  passage  of  that  act 
and  under,  other  provisions  thereof. 

2.  The  act  of  the  General  Assembly  entitled  "An  Act  providing  for 

the  validation  and  ratification  of  certain  contracts  of  the  state 
entered  into  through  the  state  highway  department,"  passed 
December  18,  1919  (108  O.  L.,  part  2,  1122),  has  no  legal  ap- 
plication or  operation  to  cure  defects  in  the  letting  of  a  contract 
for  the  improvement  of  a  county  section  of  an  inter-county  high- 
way, which 'contract  by  final  judgment  of  a  court  of  appeals  of 
this  state  entered  on  November  11,  1919,  was  held  illegal  and 
further  proceedings  thereunder  enjoined.  Neither  does  that  en- 
actment authorize  the  supreme  court  to  reverse  the  judgment  of 
the  court  of  appeals  so  rendered  before  its  passage,  although 
the  act  went  into  effect  before  the  case  was  heard  in  the  supreme 
court,  after  certification  of  the  record  of  the  court  of  appeals. 

(No.  16463  — Decided  December  6,  1920.) 

Error  to  the  Court  of  Appeals  of  Henry  county. 
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The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  B.  IV. 
Gearheart;  Mr.  William  /.  Meyer  and  Mr.  George 
S.  May,  prosecuting  attorney,  for  plaintiffs  in  error. 

Mr.  Charles  S.  Druggan  and  Messrs.  Donovan 
&  Warden,  for  defendant  in  error. 

Avery,  J.  This  case  originated  in  the  court  of 
common  pleas  of  Henry  county,  where  suit  was 
brought  by  defendant  in  error  to  enjoin  further 
proceedings  and  payments  by  the  plaintiffs  in  error, 
state  and  county  officers,  namely  the  state  highway 
commissioner,  state  auditor,  state  treasurer,  county 
commissioners,  county  auditor,  and  county  treas- 
urer, under  a  contract  entered  into  on  August  17, 
1916,  between  one  J.  A.  Westrick  and  the  state  of 
Ohio,  acting  by  Clinton  Cowen,  its  state  highway 
commissioner. 

On  appeal,  the  court  of  appeals  of  Henry  county 
on  November  11,  1919,  entered  a  final  judgment 
enjoining  the  county  commissioners,  county  auditor 
and  county  treasurer  of  Henry  county  from  ex- 
pending any  funds  or  making  any  payments  on  ac- 
count of  the  construction  or  improvement  of  the 
section  of  the  road  described  in  the  petition,  be- 
cause of  the  failure  of  the  state  highway  commis- 
sioner to  comply  with  the  requirements  of  Section 
1206,  General  Code,  with  respect  to  advertising  for 
bids.  The  state  officers,  state  highway  commis- 
sioner, state  auditor,  and  state  treasurer,  were  dis- 
missed. 
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The  defect  with  respect  to  the  advertising  is  set 
forth  in  the  fifth  finding  of  fact  in  the  journal 
entry  of  the  court  of  appeals : 

"Fifth.  That  the  State  Highway  Commissioner 
of  the  State  of  Ohio  advertised  for  bids  for  the 
construction  of  said  section  of  highway  by  notice 
published  in  The  Henry  County  Signal  on  August 
10  and  August  17, 1916,  and  in  the  Northwest  News 
on  August  10  and  August  17,  1916;  that  The 
Henry  County  Signal  and  Northwest  News  are 
newspapers  of  the  two  dominant  political  parties 
published  and  of  general  circulation  in  Henry 
county,  Ohio;  that  said  publication  of  notice  to 
bidders  in  The  Henry  County  Signal  on  August  10 
and  August  17,  1916,  and  in  the  Northwest  News 
on  August  10  and  August  17,  1916,  was  the  only 
publication  of  such  notice  made  by  said  State  High- 
-way  Commissioner;  that  under  the  terms  of  said 
notice  so  published  all  bids  made  by  contractors  for 
the  construction  of  said  section  of  highway  were  to 
be  on  file  and  opened  on  the  seventeenth  day  of 
August,  1916,  and  that  all  bids  made,  including  that 
of  J.  A.  Westrick,  were  on  file  and  opened  on  said 
seventeenth  day  of  August,  1916/* 

Section  1206,  General  Code,  provides: 

"Upon  the  receipt  of  a  certified  copy  of  the  reso- 
lution of  the  county  commissioners  or  township 
trustees,  that  such  improvement  be  constructed 
under  the  provisions  of  this  chapter  [G.  C.  §§  1178 
to  1231-3],  the  state  highway  commissioner  shall 
advertise  for  bids  for  two  consecutive  weeks  in  two 
newspapers  of  general  circulation  and  of  the  two 
dominant  political  parties  published  in  the  county 
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or  counties  in  which  the  improvement,  or  some  part 
thereof  is  located,  if  there  be  any  such  papers  pub- 
lished in  said  counties,  but  if  there  be  no  such 
papers  published  in  said  counties  then  in  two  news- 
papers having  general  circulation  in  such  counties, 
and  such  commissioner  shall  also  have  authority 
to  advertise  for  bids  in  such  other  publications  as 
he  may  deem  advisable.  Such  notices  shall  state 
that  plans  and  specifications  for  the  improvement 
are  on  file  in  the  offices  of  the  state  highway  com- 
missioner and  the  county  highway  superintendent, 
and  the  time  within  which  bids  therefor  will  be  re-  • 
ceived. 

*The  state  highway  commissioner  shall  award 
the  contract  to  the  lowest  and  best  bidder." 

The  court  of  appeals  held  in  its  opinion: 

"The  requirement  contained  in  Section  1206, 
General  Code,  that  notice  of  the  receipt  of  bids  for 
the  construction  of  the  road  be  advertised  for  two 
consecutive  weeks  is  mandatory. 

"When  a  contract  has  been  entered  into  for  the 
construction  of  such  an  improvement  without  ad- 
vertisement for  said  period,  payment  by  the  county 
officers  on  account  of  such  construction  would  con- 
stitute a  misapplication  of  public  moneys,  against 
which  a  taxpayer,  suing  in  behalf  of  the  public,  is 
entitled  to  a  perpetual  injunction." 

This  holding  was  carried  into  effect  by  the  judg- 
ment aforesaid,  entered  on  November  11,  1919. 

A  motion  to  certify  the  record  of  the  court  of 
appeals  was  filed  in  this  court  December  4,  1919, 
was  heard  on  January  15,  1920,  and  overruled  on 
January  27,  1920.     A  rehearing  of  the  motion  to 
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certify  was  applied  for  on  February  20,  1920,  on 
the  representation  of  counsel  for  plaintiffs  in  error 
that  the  court  of  appeals  had  not  considered  "or 
given  effect  to  [Section  12078-1],*  General  Code, 
(P.  &  A.  Supp.),  with  respect  to  the  case,  and  that 
this  proposition  had  not  been  presented  to  this  court 
on  the  former  hearing.  On  that  representation 
this  court  set  aside  its  former  order  overruling  the 
motion  to  certify,  allowed  the  motion  for  a  rehear- 
ing, and,  on  rehearing,  on  April  20,  1920,  granted 
the  motion  to  certify,  for  the  purpose  of  considering 
the  application  of  [Section  12078-1],  General  Code, 
(P.  &  A.  Supp.),  i.  e.  Section  301  of  Chapter  XIII 
of  the  act  of  the  general  assembly  passed  May 
17,  1915  (106  O.  L.,  574,  662),  entitled  "An  Act 
to  provide  a  system  of  highway  laws  for  the  state 
of  Ohio,  and  to  repeal  all  sections  of  the  General 
Code,  and  acts  inconsistent  herewith." 

We  are  of  opinion  that  Section  301  of  said  act 
entitled  "An  Act  to  provide  a  system  of  highway 
laws  for  the  state  of  Ohio,  and  to  repeal  all  sections 
of  the  General  Code,  and  acts  inconsistent  here- 
with," passed  May  17,  1915  (106  O.  L.,  574,  662), 
has  no  application  to  the  case  at  bar.  Said  Section 
301  appears  with  Section  300  in  Chapter  XIII  of 
the  act  above  mentioned,  a  chapter  entitled  "Cura- 
tive Provisions."  These  two  sections  must  be  read 
together,  and  when  so  read  it  is  manifest  that  both 
have  application  only  to  proceedings  started  after 
May.  10,  1910,  under  Sections  6956-1  to  6956-16, 
inclusive,  General  Code,  all  of  which  sections,  ex- 

*  Reporter's  Note  —  This  Section  appears  as  bracketed  Section 
12078-2,  General  Code,  in  Page's  Compact  Edition. 
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cept  Section  6956-16,  are  in  that  act  of  May  17, 
1915,  repealed.  Section  301  is  of  temporary  oper- 
ation only,  having  relation  to  past  or  pending  pro- 
ceedings, and  has  no  force  or  efficacy  to  cure  defects 
in  future  proceedings  of  the  state  highway  com- 
missioner in  the  letting  of  contracts  under  the  provi- 
sions of  that  act  itself,  but  without  compliance  with 
the  terms  of  one  of  the  sections  thereof.  It  is  in- 
conceivable that  the  legislature  would  provide  that 
the  state  highway  commissioner  must  advertise  in 
a  certain  way  for  bids,  and  in  the  same  breath  pro- 
vide that  his  failure  in  that  respect,  or  in  any  other 
respect,  should,  notwithstanding,  forever  after  be 
cured  by  Section  301.  The  failure  of  the  legis- 
lature or  the  attorney  general  to  give  to  this  section 
of  this  act  a  permanent  sectional  number  is  signifi- 
cant in  this  connection.  The  designation  [Section 
12078-1],  third  volume  of  Supplement  to  Page  & 
Adams'  Code,  is  only  the  numbering  of  the  editor. 
Said  Section  301  can  therefore  have  no  operation 
to  cure  any  defects  in  the  proceedings  of  the  state 
highway  commissioner  in  the  case  at  bar,  which 
were  had  after  the  passage  of  that  act,  under  cer- 
tain sections  thereof,  but  in  violation  of  the  pro- 
visions of  Section  199  thereof,  which  is  Section 
1206,  General  Code  (106  O.  L.,  634). 

This  finding  should  dispose  of  the  case,  because 
we  were  and  are  in  accord  with  the  decision  of  the 
court  of  appeals,  and  find,  now,  no  error  in  this 
respect. 

But  it  is  now  suggested  by  counsel  for  plaintiflFs 
in  error  that  the  state  has  expressly  ratified  the 
contract  in  question  by  the  passage,  on  December 
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18,  1919,  of  the  act  of  the  general  assembly  entitled 
"An  Act  providing  for  the  validation  and  ratifica- 
tion of  certain  contracts  of  the  state  entered  into 
through  the  state  highway  department"  ( 108  O.  L., 
pt.  2,  1122),  and  that  this  court  must  give  effect 
to  this  action  of  the  legislature  in  the  case  at  bar. 

Counsel  for  defendant  in  error,  on  the  other 
hand,  contend  that  said  alleged  curative  act,  which 
they  charge  was  drawn  to  meet  the  very  situation 
presented  by  this  case,  is  unconstitutional  by  virtue 
of  the  provisions  of  Section  28,  Article  II  of  the 
Ohio  Constitution,  in  that  it  purports  to  make  legal 
and  operative  a  void  contract,  and  to  do  this  of  its 
own  force  and  effect  and  without  the  intervention 
of  any  court ;  in  other  words,  that  it  commands,  and 
does  not  simply  authorize,  courts  to  carry  into  effect 
the  contract  upon  such  terms  as  shall  be  just  and 
equitable. 

Upon  this  claim  the  case  of  Hout  v.  Hout  et  al., 
20  Ohio  St.,  119,  has  some  bearing.  In  that  case 
this  court  held  that  the  power  which  Section  28, 
Article  II  of  the  Constitution,  confers  upon  the 
legislature,  and  the  powers  which  the  legislature 
is  authorized  to  confer  upon  the  courts,  are  per- 
missive and  not  mandatory.  Brinkerhoff,  C.  J., 
said  at  page  126  of  the  opinion: 

"Now,  it  is  very  clear,  we  think,  that  the  power 
which  this  section  of  the  constitution  confers  upon 
the  legislative  body,  and  the  powers  which  the  legis- 
lative body  are  authorized  to  confer  upon  the 
courts,  are  permissive  and  not  mandatory  powers. 
The  general  assembly  *  *  *  fnay  *  *  * 
authorize  courts,'  etc.,  is  the  language.    The  general 
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assembly  may  put  into  exercise  the  powers  granted 
in  the  section  under  consideration,  or  it  may  refrain 
from  doing  so  without  any  disregard  of  a  consti- 
tutional mandate;  it  may  authorize  courts  to  cure 
omissions,  etc.,  but  it  cannot  command  them." 

It  is,  however,  unnecessary  for  us  to  pass  upon 
the  constitutionality  or  unconstitutionality  of  the 
act  in  question,  for  on  other  general  and  well-recog- 
nized principles  of  law  we  are  of  opinion  that  the 
act  has  and  can  have  no  application  to  the  case  at 
bar.  We  can  not  and  will  not  apply  it  to  set  aside 
the  judgment  of  the  court  of  appeals  in  this  case. 

It  is  well  settled  that  the  legislature  has  no  right 
or  power  to  invade  the  province  of  the  judiciary,  by 
annulling,  setting  aside,  modifying,  or  impairing  a 
final  judgment  previously  rendered  by  a  court  of 
competent  jurisdiction.  People,  ex  rel.  Lafferty,  v. 
Owen,  286  111.,  638,  3  A.  L.  R.,  447,  and  annotation. 

The  judgment  of  the  court  of  appeals  in  this  case 
was  final  (Section  6,  Article  IV  of  the  Ohio  Consti- 
tution) unless  under  that  section  and  Section  2  of 
the  same  article  the  case  was  one  "of  public  or 
great  general  interest,'*  in  which  event  this  court 
''may  direct'*  the  court  of  appeals  to  certify  its 
record  here  and  "may  review  and  affirm,  modify  or 
reverse  the  judgment  of  the  court  of  appeals.**  The 
practice  established  by  this  court  requires  a  show- 
ing from  the  record,  not  only  that  a  case  is  of  public 
or  great  general  interest,  but  also  that  error  has 
probably  intervened,  in  order  to  justify  a  motion  to 
certify  the  record  of  a  court  of  appeals,  the  judg- 
ment of  which  is  otherwise  final.    As  above  stated, 
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the  judgment  of  the  court  of  appeals  was  entered 
November  11,  1919.  The  act  in  question  was 
passed  December  18,  1919,  and  filed  in  the  office  of 
the  secretary  of  state  January  29,  1920.  This 
latter  date,  it  will  be  noted,  was  after  the  motion  to 
certify  had  been  filed  in  this  court,  heard  and 
overruled.  The  act  went  into  effect  April  28i  1920, 
which  was  after  this  court  had  reconsidered  and 
allowed  the  motion  to  certify. 

This  court  has  held  that  the  legislature  cannot 
make  a  judgment  which  is  final  by  the  laws  existing 
at  the  time  it  is  rendered  subject  to  review  by  a 
statute  subsequently  enacted  (State,  ex  rel.  Young, 
V.  Hinckle,  67  Ohio  St.,  144),  and  we  are  of  opinion 
that  the  legislature  cannot  change  a  rule  of  law 
binding  upon  the  court  of  appeals  at  the  time  a  final 
judgment  is  rendered  by  it  and  compel  this  court 
in  determining  whether  error  has  intervened  therein 
to  consider  or  apply  that  change  in  a  consideration 
of  the  record  of  the  case  in  which  such  final  judg- 
ment was  rendered.  Whether  the  record  discloses 
error  depends  upon  what  the  law  was  at  the  time 
the  final  judgment  was  rendered. 

The  judgment  of  the  court  of  appeals  was  correct 
at  the  time  it  was  rendered,  and  as  to  such  judg- 
ment the  act  in  question  can  have  no  retrospective 
operation.  We  do  not  find  any  intention  of  the 
legislature,  to  be  gathered  from  the  act  itself,  that 
it  should  have  application  to  a  case  in  which  a  final 
judgment  was  entered  prior  to  its  passage.  If  it  be 
doubtful  whether  it  was  intended  that  this  act 
should  operate  retrospectively,  the  doubt  should  be 
resolved  against  such  operation.    Allen  v.  Russell, 

Digitized  by  VjOOQ  IC 


396  JANUARY  TERM,  1920.        [101  O.  S. 

Opinion,  per  Aveky,  J. 

39  Ohio  St,  336;  opinion  by  Okey,  J.,  pages  338 
and  339. 

But  if  such  an  intention  could  be  gathered  from 
the  act,  it  would  be,  in  our  opinion,  to  that  extent, 
unconstitutional  and  void,  as  an  attempt  on  the 
part  of  the  legislature  to  exercise  judicial  power, 
or  a  conferring  by  the  legislature  of  appellate  juris- 
diction upon  this  court,  unwarranted  and  unauthor- 
ized by  the  constitution. 

In  the  case  of  State,  ex  rel.  Young,  v.  Hinckle, 
supra,  at  page  151,  Shauck,  J.,  said: 

"A  statute  of  this  character  was  considered  in 
Hill  et  al.  v.  Sunderland,  3  Vt.,  507,  and  it  was 
adjudged  to  be  void.  In  the  course  of  the  opinion 
the  question  was  propounded  as  suggestive  of  an 
inevitable  answer:  'When  will  be  the  end  of 
strife  if  not  when  a  judgment  is  rendered  which  is 
final  by  the  laws  then  existing?'  A  judgment  final 
when  rendered  is  representative  of  property  in  its 
highest  form,  for  there  remains  no  condition  or 
contingency  to  affect  the  vested  right  of  the  pre- 
vailing party.  Attention  to  a  few  of  the  many  har- 
monious cases  will  show  that,  for  the  reasons  al- 
ready stated,  the  act,  if  permitted  to  operate  retro- 
spectively, would  affect  rights  which  are  so  de- 
termined and  established  that  it  is  not  within  the 
function  of  legislation  to  disturb  them." 

If  the  charge  of  counsel  for  defendant  in  error 
were  correct,  that  the  act  in  question  was  drawn  for 
the  express  purpose  of  meeting  the  situation  cre- 
ated by  this  case,  the  act  would  fall  within  the  pro- 
hibition stated  by  the  learned  author  of  Cooley's 
Constitutional  Limitations  (7  ed.),  136: 

Digitized  by  VjOOQ  IC 


101  O.  S.]       COWEN  V.  STATE,  EX  REL.  397 

Opinion,  per  Avery,  J. 

"Legislative  action  cannot  be  made  to  retroact 
upon  past  controversies,  and  to  reverse  decisions 
which  the  courts,  in  the  exercise  of  their  undoubted 
authority,  have  made;  for  this  would  not  only  be 
the  exercise  of  judicial  power,  but  it  would  be  its 
exercise  in  the  most  objectionable  and  offensive 
form,  since  the  legislature  would  in  effect  sit  as  a 
court  of  review  to  which  parties  might  appeal  when 
dissatisfied  with  the  rulings  of  the  courts/' 

But  on  the  direct  question  involved  here  the  case 
of  The  Schooner  Aurora  BorecUis  v.  Dobbie,  17 
Ohio,  125,  is  in  point.  That  case  was  an  action  to 
recover  for  work  and  labor  done  upon  a  ship,  in 
which  the  court  of  common  pleas  rendered  judg- 
ment for  the  defendant  on  the  ground  that  the 
statute  under  which  the  action  was  brought  had  no 
extra-territorial  operation.  After  that  judgment, 
and  before  the  matter  came  on  to  be  heard  on  error 
in  this  court,  the  legislature  passed  an  act  declar- 
ing that  the  statute  should  have  such  extra-terri- 
torial operation,  but  this  court  declined  to  make 
that  act  applicable  to  the  case  so  pending  on  error. 
In  the  opinion.  Read,  J.,  said  at  page  127: 

"It  is  the  right  of  the  legislature  to  enact  laws, 
and  the  province  of  the  court  to  construe  them. 
The  legislature  has  no  power  to  enact  a  law,  de- 
claring what  construction  or  decision  the  court  shall 
make  upon  acts  under  which  rights  and  liabilities 
have  already  been  acquired  or  incurred.  The  court 
have  put  a  construction  upon  the  first  acts  alluded 
to,  and  that  construction  is  binding  upon  all  exist- 
ing cases.  The  explanatory  act  operates  prospec- 
tively, and  has,  from  the  time  of  its  passage,  the 
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force  and  effect  of  a  law.  But  as  far  as  it  assumes 
to  encroach  upon  the  province  of  the  court,  and  as- 
sumes to  give  construction  to  existing  acts,  to 
govern  the  decisions  of  the  court,  as  to  cases  pend- 
ing, it  is  judicial;  and  as  the  constitution  confers 
judicial  power  upon  the  courts,  and  withholds  it 
from  the  legislature,  to  that  extent  such  act  will 
be  inoperative.  As  a  law,  such  an  act  will  be  en- 
forced; as  a  construction  of  previous  acts,  under 
which  cases  are  already  pending  in  the  courts,  it 
will  be  held  void." 

So  also  is  the  case  of  McCullough  v.  Virginia, 
43  L.  Ed.,  382  (172  U.  S.,  102) : 

"A  rightful  judgment  against  the  state  gives  a- 
vested  right  which  cannot  be  taken  away  pending 
writ  of  error,  by  a  repeal  of  the  statute  which  au- 
thorized the  state  to  be  sued."     (Headnote  7.) 

Mr.  Justice  Brewer,  in  delivering  the  opinion  of 
the  court,  said  at  page  390  (172  U.  S.,  123) : 

"The  writ  of  error  to  the  Court  of  Appeals  of 
the  State  brought  the  validity  of  that  judgment 
[the  judgment  of  the  circuit  court  of  the  City  of 
Norfolk]  into  review,  and  the  question  presented 
to  that  court  was  whether  at  the  time  it  was  ren- 
dered it  was  rightful  or  not.  If  rightful  the  plaint- 
iff therein  had  a  vested  right  which  no  state  legis- 
lation could  disturb.  It  is  not  within  the  power  of 
a  legislature  to  take  away  rights  which  have  been 
once  vested  by  a  judgment.  Legislation  may  act 
on  subsequent  proceedings,  may  abate  actions 
pending,  but  when  those  actions  have  passed  into 
judgment  the  power  of  the  legislature  to  disturb 
the  rights  created  thereby  ceases.     So,  properly, 
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the  Court  of  Appeals,  in  considering  the  question 
of  the  validity  of  this  judgment,  took  no  notice  of 
the  subsequent  repeal  of  the  act  under  which  the 
judgment  was  obtained." 

Without  extending  this  opinion  to  too  great  a 
length,  we  may,  perhaps,  with  profit,  refer  to  cases 
in  other  states  bearing  on  the  questions  we  have 
here  discussed. 

People  V.  Moore,  1  Idaho,  662 : 

This  case  involved  the  validity  of  the  assessment 
of  taxes  on  certain  shares  of  bank  stock.  The  dis- 
trict court  held  the  assessment  invalid.  The  case 
came  into  the  supreme  court  of  Idaho,  and  after  the 
appeal  had  been  perfected  the  legislature  passed  a 
curative  act  to  validate  such  assessments.  The 
court  declined  to  apply  the  act  to  the  case  so  pending, 

Prickett,  J.,  at  page  670,  said : 

"It  follows  that  the  district  court  did  not  com- 
mit any  error  in  deciding  that  the  taxes  were  in- 
valid. 

"But  it  is  claimed  by  the  appellant  that  the  de- 
fects in  the  assessment  have  been  cured  by  the  late 
act  of  the  legislature,  and  that  this  court  must  be 
governed  in  its  decision  by  the  law  as  it  now  is.  We 
can  not  agree  with  counsel  in  this  respect.  This 
cause  is  pending  in  this  court  upon  what  is  denom- 
inated an  appeal,  which  differs  from  the  writ  of 
error  only  in  the  mode  of  bringing  the  case  up  for 
review,  and  in  the  form  of  proceeding.  The  prin- 
ciples governing  the  decision  are  the  same  as*  upon 
writ  of  error,  and  the  questions  to  be  decided  are: 
Does  the  record  disclose  error?    Was  there  error 
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in  the  judgment  of  the  court  below  at  the  time  it 
was  rendered  ?    *    ♦    *. 

"The  question  now  to  be  decided  is  whether  there 
was  error  in  the  judgment  below  at  the  time  it 
was  rendered.  And  we  are  of  the  opinion  there 
was  not. 

"It  is  the  first  principle  of  legislation  that  all 
laws  are  to  commence  in  futuro,  and  nothing  but 
the  most  unequivocal  expression  can  justify  a  retro- 
spective operation.  There  is  nothing  in  the  act  in 
question  which  shows  an  intention  on  the  part  of 
the  legislature  that  it  should  be  applicable  to  this 
case.  It  is  not  to  be  presumed  that,  by  its  mere  act, 
the  legislature  intended  to  confer  upon  the  appellate 
court  power  to  determine  the  appeal,  not  by  the 
pre-existing  rules  of  law  which  fixed  and  controlled 
the  rights  of  the  parties,  under  which  the  defendant 
elected  whether  he  would  incur  the  costs  of  a  de- 
fense, but  by  a  liaw  empowering  the  court  to  do 
what  could  not  be  done  before.  If  such  intention 
was  manifest  from  the  act,  we  should  be  obliged  to 
decide,  both  upon  principle  and  authority,  that  it 
was  not  within  the  legitimate  power  of  the  legisla- 
ture to  extend  the  act,  by  retrospect,  to  render  the 
judgment  erroneous  which  was  entered  before  its 
passage,  and  thus  deprive  the  defendant  of  a  vested 
right  to  his  judgment,  subject  to  be  reversed  only 
for  error  of  the  district  court/* 

Barnet  v.  Barnet,  15  Serg.  &  R.  (Pa.),  72. 

In  delivering  the  opinion  of  the  court,  Tilgh- 
man,  C.  J.,  said  at  page  73 : 

"Since  the  judgment  in  this  case  in  the  Court  of 
Common  Pleas,  an  act  of  assembly  has  been  passed 
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for  curing  defects  in  the  acknowledgment  of  deeds 
by  married  women.  Had  this  act  been  passed  be- 
fore the  judgment  below,  it  would  have  cured  the 
defect  above  mentioned  in  the  defendant's  acknowl- 
edgment, and  there  would  have  been  error  in  the 
court's  opinion.  It  is  our  unanimous  opinion,  that 
there  is  nothing  unconstitutional  in  this  act  of  as- 
sembly, but  it  is  also  our  unanimous  opinion  that 
it  does  not  extend,  by  retrospect,  to  render  a  judg- 
ment erroneous,  which  was  entered  before  its  pas- 
sage." 

Menges  v.  Dentler,  33  Pa.  St.,  495. 

The  first  five  paragraphs  of  the  headnote  are : 
.  "The  constitution  vests  all  judicial  powers  in  the 
courts  of  justice,  and  forbids  their  exercise  by  the 
legislature. 

"The  'law  of  the  land,'  which  gives  character  to  a 
case,  and  by  which  it  is  to  be  decided,  is  the  law  that 
is  inherent  in  the  case,  and  constitutes  a  part  of  it, 
when  it  arises  as  a  complete  transaction  between 
the  parties. 

"If  this  law  be  changed  or  annulled,  the  case  is 
changed,  and  justice  denied,  and  the  due  course  of 
law  violated.  A  law  that  is  enacted  after  a  case 
has  arisen  can  be  no  part  of  it;  nor  is  any  law  re- 
lating merely  to  the  forms  of  the  remedy. 

"The  bill  of  rights  requires  that  the  law  relating 
to  the  transaction  in  controversy,  at  the  time  when 
it  is  complete,  shall  be  an  inherent  element  of  the 
case,  and  shall  guide  the  decision;  and  that  the 
case  shall  not  be  altered,  in  its  substance,  by  any 
subsequent  law. 
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"Therefore,  an  Act  of  Assembly,  making  valid  a 
sheriff's  sale,  which  had  been  decided  by  this  court 
to  pass  no  title,  is  unconstitutional  and  void." 

Humphrey  v.  Gerard,  83  Conn.,  346. 

Prentice,  J.,  said  at  pages  352  and  353: 
>  "The  presumption  is  that  statutes  are  intended  to 
operate  prospectively.  They  should  never  be  con- 
strued as  having  a  retrospective  effect  unless  their 
terms  show  clearly  and  unmistakably  a  legislative 
intention  that  they  should  so  operate. 

"It  would,  however,  avail  Gerard  not  at  all,  if 
the  intent  of  the  legislature  to  give  to  the  Act  a  re- 
trospective operation  was  indisputably  shown  by  its 
terms.  We  have  no  occasion  to  inquire  whether 
or  not  the  rights  of  the  parties  who  claim  through 
Mrs.  Maltby  were  not  so  fixed  after  her  death,  and 
the  distribution  of  her  estate  by  the  law  as  it  then 
was,  that  any  attempt  to  interpose  legislative  action 
of  the  character  of  the  present  would  be  forbidden 
as  an  interference  with  vested  rights.  Certain  it  is 
that  when  those  rights  had  been  judicially  passed 
upon  and  declared  by  a  judgment  of  the  Superior 
Court,  they  then  became  vested  as  so  declared,  and 
so  vested  that  they  were  removed  beyond  the  reach 
of  legislative  action.  *  *  *  A  judgment  is  a 
contract  which,  after  the  right  of  appeal  has  ex- 
pired, has  ripened  into  an  unchangeable  one,  and  be- 
comes property.  It  has  then  passed  beyond  the  reach 
of  legislation.  ♦  ♦  *  a  final  judgment  when 
rendered  is  the  representative  of  property  in  its 
highest  form  and  cannot  be  disturbed  by  legis- 
lation.'' 


Digitized  by  VjOOQ  IC 


101  O.  S.]       COWEN  V.  STATE,  EX  REL.  403 

Opinion,  per  Avery,  J. 

The  Charles  Baumbach  Co.  v.  Singer,  86  Wis., 
329. 

Winslow,  J.,  at  page  329 : 

"The  respondent  is  a  judgment  creditor  of  the 
firm  of  Schwartz  &  Co.,  and  sued  out  garnishee 
process  against  Singer,  who  is  the  assignee  of  said 
firm  under  a  voluntary  assignment.  It  appeared, 
without  dispute,  that  the  court  commissioner  who 
took  the  bond  of  the  assignee  failed  to  endorse 
thereon  his  approval  thereof.  Upon  this  ground, 
the  trial  court  held  the  assignment  void  and  the 
garnishee  liable. 

"After  the  judgment  in  this  case,  ch.  276,  Laws 
of  1893,  was  passed,  which,  referring  to  such 
bonds,  attempts  to  provide  that  *all  bonds  hereto- 
fore taken  and  filed  *  ♦  ♦  by  said  court  com- 
missioner are  hereby  declared  to  be  sufficiently  ap- 
proved and  valid.'  This  act  cannot  affect  the  judg- 
ment in  this  case." 

Without  saying  more,  we  conclude,  upon  these 
considerations,  that  the  judgment  of  the  court  of 
appeals  in  this  case  must  be  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson  and 
Robinson,  JJ.,  concur. 
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The  State  of  Ohio  v.  Hauser. 

Criminal  law — Evidence — Preponderance  to  establish  insanity — 
Charge  to  jury  —  Correct  and  incorrect  instruction  given  —  No 
presumption  jury  followed  correct  rule,  when, 

1.  In  the  trial  of  a  criminal  case  where  the  defense  of  insanity  is 

made,  a  charge  of  the  court  which  places  upon  the  accused  in 
the  making  of  such  defense  a  greater  burden  than  the  furnish- 
ing of  a  preponderance  of  evidence  is  erroneous.  (Bond  v. 
State,  23  Ohio  St,  349;  Bergin  v.  State,  31  Ohio  St.,  Ill; 
Kelch  V.  State,  55  Ohio  St.,  146;  State  v.  Austin,  71  Ohio  St, 
317,  in  this  respect  approved  and  followed.) 

2.  Where  two  rules  as  to  the  quantum  of  evidence  required  of  the 

accused  are  given  to  the  jury,  the  one  correct  and  the  other 
erroneous,  the  court  will  not  presume  that  the  jury  followed 
the  correct  rule  to  the  exclusion  of  the  incorrect  rule. 
8.  In  a  criminal  prosecution  wherein  the  defense  of  insanity  is  in- 
terposed by  defendant,  a  charge  to  the  jury  that  "proof  in  sup- 
port of  insanity  must  be  affirmatively  established  by  positive 
or  circumstantial  evidence,  which  must  satisfy  you  that  he  was 
not  sane,"  is  erroneous;  and  such  instruction  is  not  qualified 
or  modified  by  a  further  charge  that  "Before  you  can  find 
*  *  ♦  [defendant]  was  insane  *  ♦  *  you  must  be  satisfied 
by  a  preponderance  or  greater  weight  of  the  evidence  *  *  ** 
Such  latter  charge  presents  to  the  jury  an  independent  or 
different  rule  as  to  the  quantum  of  evidence  necessary  to  estab- 
lish such  defense,  and  does  not  cure  the  erroneous  charge  there- 
tofore given. 

(No.  16580  — Decided  December  6,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

The  facts  are  stated  in  the  opinion. 

Mr.  Louis  H.  Capelle,  prosecuting  attorney,  and 
Mr.  Louis  Schneider,  assistant  prosecuting  at- 
torney, for  plaintiff  in  error. 

Mr.  M.  F.  Galvin,  for  defendant  in  error. 
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Robinson,  J.  Albert  Hauser  was  indicted  at  the 
January  term^  1919,  of  the  court  of  common  pleas 
of  Hamilton  county,  Ohio,  for  murder  in  the  first 
degree.  The  trial  resulted  in  a  conviction  of  the  de- 
fendant as  charged.  Motion  for  a  new  trial  was 
overruled  and  judgment  entered,  error  prosecuted 
to  the  court  of  appeals,  and  the  verdict  set  aside  and 
judgment  reversed  for  error  in  giving  to  the  jury 
special  request  to  charge  No.  3.  At  the  trial  the  de- 
fense of  insanity  of  the  accused  at  the  time  of  the 
commission  of  the  crime  was  presented.  Evidence 
was  adduced  tending  to  support  the  theory  of  in- 
sanity, and,  at  the  request  of  the  state,  the  court 
charged  the  jury  before  argument  as  follows: 

"3.  I  charge  you  that  the  law  presumes  every 
man  to  be  sane  until  the  contrary  is  shown  by 
sufficient  evidence,  and  the  law  presumes  further 
that  a  man  possesses  a  sufficient  degree  of  reason  to 
be  responsible  for  his  crimes  until  the  contrary  is 
shown.  Such  proof  in  support  of  insanity  must  be 
affirmatively  established  by  positive  or  circum- 
stantial evidence  which  must  satisfy  you  that  he 
was  not  sane.  Before  you  can  find  Albert  Hauser 
was  insane  at  the  time  he  committed  the  crime  with 
which  he  is  charged,  if  you  find  that  he  did  commit 
such  crime,  you  must  be  satisfied  by  a  preponderance 
or  greater  weight  of  the  evidence,  that  at  the  time 
the  act  was  committed,  Albert  Hauser  was  not  cap- 
able of  judging  whether  the  act  was  right  or  wrong, 
or,  that  he  didn't  know  at  the  time  that  it  was  an 
oflFense  against  the  laws  of  God  and  man  —  that  he 
was  not  a  free  agent  in  forming  the  purpose  to  kill." 
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While  this  charge  No.  3  was  requested  and  given 
under  one  subhead,  and  appears  in  the  record  as  one 
paragraph,  it  in  fact  consisted  of  two  complete 
sentences,  neither  dependent  for  construction  upon 
the  other,  and  gave  two  complete  and  inconsistent 
rules  by  which  the  jurors  were  to  be  governed  in  de- 
termining the  sanity  or  insanity  of  the  accused. 
That  part  of  the  charge  which  reads,  "Such  proof 
in  support  of  insanity  must  be  affirmatively  estab- 
lished by  positive  or  circumstantial  evidence  which 
must  satisfy  you  that  he  was  not  sane,"  clearly  and 
unequivocally  states  the  quantum  of  evidence  which 
the  accused  must  furnish  to  sustain  the  defense.  It 
placed  upon  him  a  burden  beyond  and  greater  than 
a  probability,  the  burden  to  show,  not  that  he  was 
probably  insane,  but  that  he  was  certainly  insane 
—  the  burden  of  furnishing  evidence  which  would 
not  only  incline  the  minds  of  the  jurors  to  the  belief 
that  he  was  insane,  but  would  by  convincing  proof 
satisfy  them  of  his  insanity. 

It  has  long  been  the  settled  law  of  Ohio  in  such 
case  that  no  greater  burden  rests  upon  the  accused 
than  the  furnishing  of  a  preponderance.  Bond  v. 
State,  23  Ohio  St.,  349 ;  Bergin  v.  State,  3 1  Ohio  St.,  . 
Ill ;  Kelch  v.  State,  55  Ohio  St.,  146,  and  State  v. 
Austin,  71  Ohio  St.,  317. 

The  language  of  the  charge,  "Before  you  can  find 
Albert  Hauser  was  insane  at  the  time  he  committed 
the  crime  with  which  he  is  charged  if  you  find  that 
he  did  commit  such  crime,  you  must  be  satisfied  by 
a  preponderance  or  greater  weight  of  the  evidence 
that  at  the  time  the  act  was  committed,  Allert 
Hauser  was  not  capable  of  judging  whether  the  act 
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was  right  or  wrong,  or  that  he  did  not  know  at  the 
time  that  it  was  an  oflfense  against  the  laws  of  God 
and  man;  that  he  was  not  a  free  agent  in  forming 
the  purpose  to  kill,"  was  not  a  qualification  or  a 
modification  of  what  had  preceded,  but  was  another 
independent  and  different  rule  as  to  the  quantum  of 
proof,  and  although  it  was  substantially  correct, 
waiving  the  objection  to  the  use  of  the  word  "satis- 
fied," it  left  the  jury  with  two  inconsistent  rules 
upon  the  same  subject  to  govern  them.  Who  can 
say  which  rule  the  jury  followed?  If  they  followed 
the  rule  as  first  given,  the  error  was  prejudicial  to 
the  accused. 

It  is  contended  by  counsel  for  the  accused  that  the 
court  relied  upon  the  authority  of  a  footnote  to 
Clark  V.  State,  12  Ohio,  483,  for  the  doctrine 
enunciated  in  this  charge,  and  it  is  contended  by 
counsel  for  the  state  that  the  language  of  the  judge 
rendering  the  opinion  in  the  case  of  Kelch  v.  State, 
55  Ohio  St.,  146,  151,  justifies  the  language  of  the 
charge  in  the  instant  case,  but  whether  authority  for 
the  doctrine  of  the  charge  be  found  in  the  language 
of  the  opinion  in  Kelch  v.  State,  or  in  the  footnote 
in  Clark  v.  State,  it  cannot  be  claimed  that  justifica- 
tion therefor  can  be  found  in  the  syllabus  in  Kelch 
v.  State,  decided  in  1896,  nor  in  the  opinion  of  Clark 
v.  State,  decided  in  1843. 

In  1857  or  1858  this  court  adopted  Rule  6,  which 
provides  that  the  points  of  law  decided  by  the  court 
jare  contained  in  the  syllabus.  (94  Ohio  St.,  pre- 
liminary page  ix.) 

By  reason  of  the  fact  that  this  rule  does  not  ob- 
tain in  all  jurisdictions    (notably   in  the   federal 
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court,  where  the  opinion  states  the  law,  and  the 
syllabus  or  headnote  prepared  by  the  reporter,  or 
the  editor,  states  a  synopsis  of  what  he  conceives 
the  court  to  have  decided),  the  practitioner  and  the 
court  are  often  misled  into  following  the  less  ac- 
curate and  less  authoritative  statement  of  a  propo- 
sition. 

If  the  bench  and  bar  in  the  consideration  of  Ohio 
cases  were  to  keep  Rule  6  in  mind,  and  the  com- 
parative authority  of  the  syllabus  and  the  opinion, 
the  administration  of  the  law  in  Ohio  would  more 
nearly  approach  an  exact  science. 

Naturally  the  query,  why  then  an  opinion,  since 
the  court  is  bound  only  by  the  language  of  the 
syllabus.  A  satisfactory  answer  is  difficult.  How- 
ever, in  so  far  as  an  opinion  applies  the  law  to  the 
facts  of  the  case,  and  states  the  process  of  reason- 
ing by  which  the  court  arrived  at  its  judgment  and 
its  declaration  of  the  law  in  the  syllabus,  it  un- 
doubtedly serves  a  useful  purpose.  Beyond  that  it 
may  indicate  rather  the  divergence  of  the  opinion 
of  the  member  rendering  the  same  from  the  judg- 
ment of  the  majority,  and  become  the  cradle  of 
legal  heresy  and  serve  to  befog  and  unsettle  rather 
than  to  clarify  and  establish  the  law. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J,,  Johnson  and  Avery,  JJ.,  concur. 
Jones,  Matthias  and  Wanamaker,  JJ.,  dissent. 
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The  State  of  Ohio  v.  Nieto. 

Criminal  law — Carrying  concealed  weapons — Section  128 19,  Gen' 
eral  Code  —  No  exception  as  to  home,  when — Charge  to  jury 
—  Carrying  of  weapon  in  bunkhouse. 

On  the  trial  of  one  accused  of  the  crime  of  carrying  concealed 
weapons,  as  defined  by  Section  12819,  General  Code,  where  the 
evidence  is  that  the  accused,  at  the  time  he  was  carrying  the 
weapon  concealed  on  his  person,  was  in  a  bunkhouse,  belonging 
to  his  employer,  where  he  and  other  employes  of  the  same  em- 
ployer lived  and  slept  during  their  employment,  a  charge  of  the 
court  that  if  this  bunkhouse  was  the  accused's  place  of  living, 
where  he  slept,  then  it  was  his  home,  and  he  had  a  right,  as  a 
matter  of  law,  to  carry  a  weapon  concealed  on  his  person  while 
in  that  bunkhouse,  and  must  be  acquitted  of  the  charge  in  the 
indictment,  is  erroneous.    The  statute  makes  no  such  exceptions. 

(No.  16624  — Decided  December  6,  1920.) 

« 

Exceptions  by  the  Prosecuting  Attorney  to  the 
Decision  of  the  Court  of  Common  Pleas  of  Stark 
county. 

At  the  January  term,  1920,  of  the  court  of  com- 
mon pleas  of  Stark  county,  Mike  Nieto  was  indicted 
and  tried  for  the  crime  of  carrying  concealed 
weapons,  as  defined  by  Section  12819,  General 
Code,  the  indictment  charging  that  he  did  on  or 
about  the  26th  day  of  December,  1919,  unlawfully 
and  feloniously  "carry  concealed  on  and  about  his 
person  a  certain  dangerous  weapon,  to-wit,  a  re- 
volver."   The  verdict  of  the  jury  was  "Not  guilty." 

There  were  but  three  witnesses  testifying  at  the 
trial,  two  private  police  officers  and  the  accused 
himself.  The  testimony  T)f  the  police  officers  was 
to  the  effect  that,  having  been  called  to  the  plant  of 
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the  United  Alloy  Steel  Company  in  the  north- 
eastern end  of  the  town  of  Alliance,  on  the  morning 
of  the  26th  day  of  December,  1919,  they  went  there 
at  about  6  or  6:30  o'clock,  to  a  bunkhouse  oij  that 
property,  which  was  known  as  Bunkhouse  No.  2, 
and  was  one  of  a  camp  of  some  six  or  seven  bunk- 
houses  between  plants  A  and  B  of  the  United  Alloy 
Steel  Company;  that  they  found  the  accused,  Mike 
Nieto,  a  Mexican  in  the  employ  of  the  United  Alloy 
Steel  Company,  reclining  uncovered,  but  fully 
dressed,  on  a  bunk  within  the  same ;  that  he  had  his 
coat  on  and  was  lying  in  a  half-reclining  position  on 
his  right  side,  propped  up  on  one  arm,  and  was  a 
little  drunk;  and  that  they  searched  through  his 
clothes  on  his  left-hand  side  and  then  turned  him 
over  to  search  on  the  other  side,  whereupon  a  pistol 
containing  four  loaded  cartridges  dropped  out  of 
his  right-hand  trousers  pocket  onto  the  bunk  upon 
which  he  was  lying. 

It  is  apparent  from  the  testimony  why  these 
police  officers  went  there  on  that  morning.  It  was 
because  of  a  complaint  they  had  received  from  the 
cook  of  the  camp,  denied,  however,  by  the  accused, 
that  the  accused  while  drunk  on  the  night  before 
had  threatened  to  kill  the  cook  with  the  pistol  in 
question. 

This  bunkhouse  was  provided  by  the  United 
Alloy  Steel  Company  and  was  occupied  by  some 
twenty  or  thirty  other  men,  who,  with  the  accused, 
were  employes  of  that  company  and  worked  at 
that  plant. 

The  testimony  of  the  accused  was  to  the  effect 
that  the  bunk  upon  which  he  was  lying  was  his 
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bunk,  that  is,  it  had  been  assigned  to  him  by  his 
employer's  foreman;  that  he  had  been  living 
there  in  that  bunkhouse  for  a  couple  of  months 
while  working  there  in  the  employ  of  the  United 
Alloy  Steel  Company;  and  that  he  did  not  have  this 
pistol  in  his  pocket,  but  had  it  under  his  pillow 
instead. 
The  court  in  its  charge  to  the  jury  said,  in  part : 
''Something  has  been  said  about  the  place  at 
which  this  defendant  was  arrested.  I  say  to  you, 
gentlemen,  that  if  at  the  time  of  his  arrest  on  the 
26th  day  of  December,  1919,  this  defendant,  Mike 
Nieto,  lived  at  Bunkhouse  No.  2  where  he  was  ar- 
rested, if  that  was  his  place  of  living,  where  he 
slept,  then  that  was  his  home,  and  being  his  home 
he  had  a  right,  I  say  to  you,  as  a  matter  of  law,  to 
have  a  pistol,  either  loaded  or  empty,  with  him  and 
in  his  possession,  or  concealed  on  his  person.  And 
if  you  find  that  that  was  his  home,  his  place  of 
sleeping  and  staying  then  I  say  to  you  it  is  your 
duty  and  you  shall  return  a  verdict  finding  this  de- 
fendant not  guilty.'' 

To  this  charge  the  prosecuting  attorney  ex- 
cepted, and,  under  the  provisions  of  Sections  13681 
to  13684,  inclusive,  General  Code,  brings  the  case 
here  on  his  bill  of  exceptions,  in  order  that  this 
court  may  render  a  decision  upon  the  point  pre- 
sented therein,  to  determine  the  law  to  govern  in  a 
similar  case. 

Mr.  Walter  S.  Ruff,  prosecuting  attorney,  for 
the  exceptions. 
Mr.  Ahram  W.  Agler,  against  the  exceptions. 
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Avery,  J.  There  is  no  doubt  in  our  minds  that 
the  court  of  common  pleas  erred  in  its  charge  to  the 
jury  in  this  case,  in  the  respect  excepted  to  by  the 
prosecuting  attorney. 

Section  12819,  General  Code,  since  its  amend- 
ment in  1917  (107  O.  L.,  28),  reads  as  follows: 

"Whoever  carries  a  pistol,  bowie  knife,  dirk,  or 
other  dangerous  weapon  concealed  on  or  about  his 
person  shall  be  fined  not  to  exceed  five  hundred 
dollars,  or  imprisoned  in  the  county  jail  or  work- 
house not  less  than  thirty  days  nor  more  than  six 
months,  or  imprisoned  in  the  penitentiary  not  less 
than  one  year  nor  more  than  three  years.  Provided, 
however,  that  this  act  (G.  C.  12819)  shall  not  affect 
the  right  of  sheriffs,  regularly  appointed  police  of- 
ficers of  incorporated  cities  and  villages,  regularly 
elected  constables,  and  special  officers  as  provided  by 
sections  2833,  4373,  10070,  10108  and  12857  of  the 
General  Code  to  go  armed  when  on  duty.  Provided 
further,  that  it  shall  be  lawful  for  deputy  sheriffs 
and  specially  appointed  police  officers,  except  as 
are  appointed  or  called  into  service  by  virtue  of  the 
authority  of  said  sections  2833,  4373,  10070,  10108 
and  12857  of  the  General  Code  to  go  armed  if  they 
first  give  bond  to  the  state  of  Ohio,  to  be  approved 
by  the  clerk  of  the  court  of  common  pleas,  in  the 
sum  of  one  thousand  dollars,  conditioned  to  save 
the  public  harmless  by  reason  of  any  unlawful  use 
of  such  weapons  carried  by  them ;  and  any  person 
injured  by  such  improper  use  may  have  recourse 
on  said  bond.'^ 

This  statute  is  plain  and  unambiguous  in  its 
terms.    It  contains  no  exception  in  favor  of  place. 
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We  are  compelled  to  hold,  therefore,  that  it  makes 
punishable  the  carrying  by  an  individual  of  one  of 
the  enumerated  weapons,  concealed  about  his  per- 
son, even  in  his  own  home.  Similar  statutes  in 
other  states  have  been  uniformly  so  construed  and 
applied.  Dunston  v.  State,  124  Ala.,  89;  Carroll 
V.  State,  28  Ark.,  99;  Brown  v.  State,  114  Ga.,  60; 
Commonwealth  v.  Walker,  7  Ky.  L.  R.  (abstract), 
218,  and  People  v.  Demorio,  123  App.  Div.,  665, 
108  N.  Y.  Supp.,  24. 

Neither  is  the  statute  unconstitutional,  as  in  con- 
flict with  Section  4,  Article  I  of  the  Constitution 
of  Ohio,  when  so  construed.  The  statute  does  not 
operate  as  a  prohibition  against  'carrying  weapons, 
but  as  a  regulation  of  the  manner  of  carrying  them. 
The  gist  of  the  offense  is  the  concealment.  The 
constitution  contains  no  prohibition  against  the  leg- 
islature making  such  police  regulations  as  may  be 
necessary  for  the  welfare  of  the  public  at  large  as 
to  the  manner  in  which  arms  shall  be  borne.  The 
intent  of  Section  4,  Article  I  of  the  Constitution  of 
Ohio,  is  revealed  by  the  language  of  that  section 
itself:  "The  people  have  the  right  to  bear  arms 
for  their  defense  and  security ;  but  standing  armies, 
in  the  time  of  peace,  are  dangerous  to  liberty,  and 
shall  not  be  kept  up;  and  the  military  shall  be  in 
strict  subordination  to  the  civil  power."  And -its 
meaning  becomes  more  apparent  when  considered 
in  the  light  of  the  limitation  imposed  by  the  people 
upon  the  powers  of  the  federal  government  by  the 
2d  Amendment  to  the  Constitution  of  the  United 
States :  "A  well  regulated  Militia,  being  necessary 
to  the  security  of  a  free  State,  the  right  of  the 
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people  to  keep  and  bear  arms^  shall  not  be  in- 
fringed." The  extent  of  such  constitutional  rights 
has  been  judicially  defined  in  a  number  of  cases, 
reference  to  a  few  of  which  will  suffice:  Aymette 
V.  State,  21  Tenn.,  154;  Fife  v.  State,  31  Ark.,  455; 
English  v.  State,  35  Tex.,  473;  City  of  Salina  v. 
Blaksley,  72  Kans.,  230,  3  L,  R.  A.,  N.  S.,  168,  115 
Am.  St.  Rep.,  196.  We  are  thoroughly  in  accord 
with  these  decisions. 

Somewhat  illuminating  in  this  connection,  as  ap- 
plied to  the  particular  facts  in  this  case,  is  the  lan- 
guage of  Spear,  J.,  in  State  v.  Hogan,  63  Ohio  St., 
202,  at  218  and  219:  "The  constitutional  right  to 
bear  arms  is  intended  to  guarantee  to  the  people  in 
support  of  just  government  such  right  and  to  afford 
the  citizen  means  for  defense  of  self  and  property. 
While  this  secures  to  him  a  right  of  which  he  can- 
not be  deprived,  it  enjoins  a  duty  in  execution  of 
which  that  right  is  to  be  exercised.  If  he  employs 
those  arms  which  he  ought  to  wield  for  the  safety 
and  protection  of  his  country,  his  person  and  his 
property,  to  the  annoyance  and  terror  and  danger 
of  its  citizens,  his  acts  find  no  vindication  in  the  bill 
of  rights.  That  guarantee  was  never  intended  as  a 
warrant  for  vicious  persons  to  carry  weapons  with 
which  to  terrorize  others.  Going  armed  with  un- 
usual and  dangerous  weapons  to  the  terror  of  the 
people  is  an  offense  at  common  law.  A  man  may 
carry  a  gun  for  any  lawful  purpose,  for  business 
or  amusement,  but  he  cannot  go  about  with  that  or 
any  other  dangerous  weapon  to  terrify  and  alarm 
a  peaceful  people.'' 

Nor  does  the  rule  expressed  in  the  maxim, 
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"Every  nian*s  house  is  his  castle,"  prevent  the 
statute  from  operating  within  an  individual's  home. 
That  maxim  relates  to  the  rights  of  an  individual  to 
defend  his  house  against  violence,  and  his  person 
against  death  or  great  bodily  harm  within  his 
house,  to  which  expression  was  given  by  this  court 
in  State  v.  Peacock,  40  Ohio  St.,  333 :  "Where  one 
is  assaulted  in  his  home,  or  the  home  itself  is  at- 
tacked, he  may  use  such  means  as  are  necessary 
to  repel  the  assailant  from  the  house,  or  to  prevent 
his  forcible  entry,  or  material  injury  to  his  home, 
even  to  the  taking  of  life." 

"In  this  sense,  and  in  this  sense  alone,  are  we  to 
understand  the  maxim  that  'Every  man's  house  is 
his  castle.'  "  1  Wharton  on  Criminal  Law  (11  ed.), 
Section  633. 

The  original  sources  in  which  we  first  find  this 
maxim  show  that  such  is  its  meaning:  3  Coke  Inst., 
161;  Semayne's  Case,  3  Coke  Rep.  (Pt.  V),  91; 
1  Hawk.  PI.  Cr.,  489,  ch.  28,  Sec.  8. 

Section  12819,  General  Code,  falls  within  a 
proper  exercise  of  the  police  power  of  the  state, 
and  the  maxim  above  mentioned  neither  does  nor 
can  stay  that  police  power  at  the  threshold  of  an 
individual's  dwelling  and  prevent  its  operation  in 
the  control  of  his  conduct  therein  in  the  respect  that 
such  conduct  affects,  or  may  affect,  the  health  and 
safety  of  the  public  at  large.  In  Dunston  v.  State, 
supra,  Sharpe,  J.,  said,  at  page  89:  "One  of  the 
objects  of  the  law  is  the  avoidance  of  bad  influences 
which  the  wearing  of  a  concealed  deadly  weapon 
may  exert  upon  the  wearer  himself,  and  which  in 
that  way,  as  well  as  by  the  weapon's  obscured  con- 
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venience  for  use,  may  tend  to  the  insecurity  of  other 
persons/' 

But  it  is  not  necessary  to  go  so  far  as  this  to 
determine  that  the  court  erred  in  the  case  at  bar, 
for  the  accused  was  not  in  his  own  home  or  on 
his  own  premises.  True  he  slept  on  a  particular 
bunk,  and  lived  in  a  particular  bunkhouse,  but  that 
bunkhouse  was  the  property  of  his  employer,  and 
was  provided  by  that  employer  for  the  use  of  the 
accused  in  common  with  some  twenty  or  thirty 
other  men  quartered  there  during  the  term  of  their 
employment.  .  The  accused  had  no  right  to  exclude 
anyone  from  any  part  of  that  bunkhouse.  It  could 
hardly  be  said,  then,  to  be  his  "castle,**  in  any  sense 
of  the  term,  unless  we  wish  to  suffer  ourselves  to 
be  led  astray  by  the  charm  of  high-sounding  words, 
instead  of  adhering  to  the  principles  of  reason  and 
sound  sense.  In  a  number  of  the  states  the  legis- 
latures have  excepted  from  the  operation  of  such 
statutes  a  carrying  "on  one's  own  premises."  Un- 
der such  a  statute  it  was  held  that  a  laborer,  living 
and  working  on  the  land  of  his  employer,  was  not 
"on  his  own  premises"  so  as  to  be  exempt  from  the 
operation  of  the  statute.  State  v.  Terry,  93  N.  C, 
585. 

It  may  be  that  the  accused  was  justified  in  carry- 
ing a  weapon  under  the  conditions  and  circum- 
stances existing,  and  under  which  he  was  working, 
at  the  steel  plant  at  the  time  of  his  arrest,  but  those 
were  matters  to  be  availed  of  as  a  defense  under 
Section  13693,  General  Code,  which  provides: 
"Upon  the  trial  of  an  indictment  for  carrying  a 
concealed  weapon,  the  jury  shall  acquit  the  defend- 

Digitized  by  VjOOQ  IC 


101  O.  S.]  STATE  V.  NIETO.  417 

Dissenting  Opinion,  per  Wanamaker^  J. 

/ 

ant  if  it  appear  that  he  was  at  the  time  engaged  in 
a  lawful  business,  calling  or  employment,  and  that 
the  circumstances,  in  which  he  was  placed,  justi- 
fied a  prudent  man  in  carrying  such  weapon  for 
the  defense  of  his  person,  property  or  family." 
The  fact  that  the  accused  lived  and  slept  in  the 
bunkhouse  in  question,  and  had  for  the  time  being 
no  other  place  of  abode,  did  not  avoid  the  operation 
of  Section  12819,  General  Code,  or  excuse  its  vio- 
lation. 

The  court  erred  in  its  charge  to  the  jury  and  the 
exceptions  thereto  by  the  prosecuting  attorney  are 
sustained. 

Perhaps  it  may  not  be  unfitting,  now,  to  add  that 
no  claim  was  made  in  the  presentation  of  this  case, 
either  in  brief  or  argument,  that  there  was  no  "car- 
rying" under  the  particular  facts  revealed  by  the 
evidence.  If  that  question  had  been  raised  it  would 
be  sufiicient  to  say  that  one  of  the  meanings  of  the 
^ord  "carry"  is  "to  have  or  bear  upon  or  about  one's 
person  *  *  *  as,  to  carry  a  watch"  (Standard 
Dictionary),  and  that  courts  have  held,  in  applying 
statutes  such  as  ours,  that  locomotion  is  not  essen- 
tial. Owen  v.  State,  31  Ala.,  387;  Thomas  v.  State, 
9  Ala.  App.,  67,  and  Danal  v.  State,  14  Ala.  App., 
97, 

Exceptions  sustained. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson  and 
Robinson,  JJ.,  concur. 

Wanamaker,    J.,    dissenting,     the    question. 
Can  a  right,  acknowledged  and  guaranteed  by  the 
27 
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constitution,  be  withdrawn  from  such  constitutional 
protection,  either  by  legislative  act  that  destroys 
that  right,  or  by  judicial  act  that  so  construes  such 
legislative  act  as  to  destroy  that  right  ? 

The  specific  question  is  the  right  to  the  posses- 
sion of  a  weapon  in  one's  home,  however  humble, 
to  defend  one's  inalienable  right  of  life,  liberty, 
person,  property  and  home.  The  mere  fact  that 
this  question  is  so  vital,  and  involves  the  rights  of 
so  many  of  our  citizens  in  the  above  respects, 
would  seem  to  justify  a  full  statement  of  the 
grounds  upon  which  this  dissent  is  based. 

ORIGIN  OF  HUMAN  RIGHTS.  Human  rights 
were  born  when  humanity  was  born.  Both  were 
divine  creations.  They  antedated  states,  kings,  and 
parliaments.  States,  constitutions  and  statutes  fol- 
lowed centuries  after.  The  latter  were  human 
creations.  Their  primary  and  paramount  purpose 
was  to  conserve  those  human  rights,  not  to  deny  or 
destroy  them. 

CONFIRMED  IN  THE  DECLARATION  OF  INDEPEND- 
ENCE. More  than  a  century  and  a  half  ago  our 
American  forefathers,  as  Englishmen,  were  seri- 
ously suffering  from  a  general  disregard  of  those 
human  rights  at  the  hands  of  the  mother  country. 
In  old  Independence  Hall  they  unanimously  recog- 
nized and  revered  those  human  rights  in  one  of 
the  opening  paragraphs  of  that  immortal  American 
Magna  Charta: 

"We  hold  these  truths  to  be  self-evident,  that  all 
men  are  created  equal,  that  they  are  endowed  by 
their  Creator  with  certain  unalienable  Rights,  that 
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among  these  are  Life,  Liberty,  and  the  pursuit  of 
Happiness." 

PURPOSE  OF  GOVERNMENT.  Then  immediately 
follows  the  American  polestar  of  government,  in 
those  ringing,  words : 

"That  to  secure  these  rights,  Governments  are 
instituted  among  Men." 

If  these  human  rights  were  self-evident  to  our 
forefathers  a  century  and  a  half  ago,  how  comes 
it  that  they  are  doubtful  now,  or  that  either  legis- 
lature or  courts  may  deny  them,  notwithstanding 
these  guarantees  of  the  sovereign  people  have  been 
put  into  our  written  constitutions? 

WRITTEN  CONSTITUTIONS  PECULIAR  TO  AMER- 
ICA. When  the  American  colonist  was  trans- 
formed into  an  American  citizen  he  still  remem- 
bered his  bitter  experience  with  the  mother  country, 
in  the  abuse  of  parliamentary  power,  a  clear  vio- 
lation of  his  rights  as  a  free  man.  That  parlia- 
mentary power  was  sovereign,  absolute,  unlimited. 
Even  the  last  king  who  had  vetoed  it  had  lost  his 
head;  and  no  court  had  ventured  to  nullify  it  by 
judicial  act. 

The  American  idea  was  to  profit  from  experience 
of  parliamentary  abuses,  and  to  place  a  direct  and 
potential  limitation  upon  parliamentary  power,  in- 
deed upon  every  power  in  the  scheme  and  system  of 
government. 

John  Marshall  in  the  celebrated  case  of  Marbury 
V.  Madison,  1  Cranch  (5  U.  S.),  137,  announced 
this  wholesome  doctrine,  that  has  been  religiously 
and  universally  followed,  though  not  always  im- 
partially applied; 
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'Those,  then,  who  controvert  the  principle  that 
the  constitution  is  to  be  considered,  in  court,  as  a 
paramount  law,  are  reduced  to  the  necessity  of 
maintaining  that  courts  must  close  their  eyes  on 
the  constitution,  and  see  only  the  law. 

"This  doctrine  would  subvert  the  very  founda- 
tion of  all  written  constitutions.  *  *  *  it 
would  be  giving  to  the  legislature  a  practical  and 
real  omnipotence,  with  the  same  breath  which  pro- 
fesses to  restrict  their  powers  within  narrow  limits. 
It  is  prescribing  limits,  and  declaring  that  those 
limits  may  be  passed  at  pleasure. 

"That  it  thus  reduces  to  nothing  what  we  have 
deemed  the  greatest  improvement  on  political  insti- 
tutions, a  written  constitution,  would  of  itself  be 
sufficient,  in  America,  where  written  constitutions 
have  been  viewed  with  so  much  reverence,  for  re- 
jecting the  construction." 

The  national  constitution  is  throughout  a  limita- 
tion of  national  power.  Indeed  that  national  con- 
stitution would  never  have  been  adopted,  because 
of  the  absence  of  a  bill  of  rights  in  that  document, 
had  it  not  been  for  the  repeated  and  overwhelming 
promise  that  a  bill  of  rights  would  be  speedily  pro- 
posed and  adopted  by  the  first  congress  that  should 
assemble  under  the  new  constitution;  and  the  first 
ten  amendments  came  as  that  bill  of  rights,  one  of 
which  was  Article  X:  "The  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people." 

STATE  CONSTITUTIONS  LIMITATIONS  ON  POWER 
RATHER  THAN   GRANTS  OF   POWER.      Coolcy   in   his 
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great  work  on  constitutional  limitations,  and  the 
uniform  holdings  of  the  courts  of  last  resort  of  all 
the  states  as  well,  concur  in  the  general  doctrine 
that  the  state  constitutions  are  very  largely  limita- 
tions upon  the  various  branches  of  the  government, 
as  well  as  upon  all  other  agencies.  It  is  agreed  that 
it  is  in  that  view  that  our  state  constitutions  must  be 
construed,  because  that  was  the  primary  idea  in  de- 
parting from  the  English  system  and  in  placing  a 
limitation  upon  the  sovereign  political  powers.  In 
order  that  their  American  government  should  not 
disregard  human  rights,  as  the  English  government 
had  disregarded  them,  the  Americans  determined 
upon  written  constitutions  to  safeguard  and  guar- 
antee those  rights.  Accordingly,  our  Ohio  fathers, 
both  in  18Q2  and  in  1851,  adopted  as  a  part  of  their 
constitution  a  bill  of  rights,  which  they  placed  first 
in  order,  because  those  rights  were  first  in  impor- 
tance. 


Ohio  Constitution  of  1851  —  Article  I. 

BILL  of   rights. 

Section  1.    All  men  are,  by  nature,  free  and  in- 


i( 


dependent,  and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  defending 
life  and  liberty,  acquiring,  possessing,  and  protect- 
ing property,  and  seeking  and  obtaining  happiness 
and  safety. 

'^Section  2.  AH  political  power  is  inherent  in  the 
people.  Government  is  instituted  for  their  equal 
protection  and  benefit f'  etc. 
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"Section  4.  The  people  have  the  right  to  bear 
arms  for  their  defense  and  security;     *     *     */' 

This  is  the  language  of  the  plain  people  of  Ohio, 
put  into  their  own  constitution.  The  people's 
meaning  is  self-evident.  It  will  not  do  to  pervert 
the  natural  and  ordinary  meaning  of  the  people's 
words  by  substituting  therefor  a  judicial  construc- 
tion that  negatives  and  nullifies  these  constitutional 
guarantees.  The  people  clearly  understood  these 
plain  provisions.  It  is  incredible  that  any  court 
should  be  ignorant  of  them,  or  even  doubtful  con- 
cerning them. 

Now  necessarily  one  man's  rights  end,  where 
another  man's  rights  begin;  and,  therefore,  reason- 
able limitations  may  be  placed  so  as  to  not  only 
guarantee  what  is  my  own,  but  likewise  protect 
the  other  fellow  in  what  is  his  own.  This  neces- 
sarily opens  up  a  large  field  of  regulation  in  the 
public  interest,  under  what  is  known  as  the  police 
power  —  the  public  need  —  which  is  its  measure 
for  public  health,  peace,  safety,  or  welfare. 

CRIMES  IN  OHIO.  This  brings  us  to  the  direct 
consideration  of  the  jurisdiction  of  government 
touching  crimes.  12  Cyc,  page  129,  defines  a  crime 
as  follows: 

"A  crime  is  an  act  or  omission  which  is  prohib- 
ited by  law  as  injurious  to  the  public  and  punished 
by  the  state  in  a  proceeding  in  its  own  name  or  in 
the  name  of  the  people  or  the  sovereign." 

On  page  130  the  same  work  says: 

"A  tort  or  private  wrong  is  *an  infringement  or 
privation  of  the  civil  rights  which  belong  to  indi- 
viduals, considered  merely  as  individuals,"^  while  a 
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crime  or  public  wrong  is  a  'breach  and  violation  of 
the  public  rights  and  duties,  due  to  the  whole  com- 
munity, considered  as  a  community,  in  its  social 
aggregate  capacity.'  "  (Citing,  in  notes,  4  Black- 
stone,  page  5.) 

All  the  definitions  by  authors  and  courts  clearly 
and  uniformly  show  that  in  order  to  warrant  such 
prohibition  of  the  act  denounced  as  criminal,  the  act 
forbidden  by  law,  such  act  or  acts  must  have  some 
natural  or  reasonable  relation  to  the  public  peace, 
safety,  or  welfare.  It  must  in  short  be  affected 
with  a  public  interest,  either  to  the  public  injury  or 
the  public  jeopardy. 

Otherwise,  there  is  neither  right  nor  reason  to 
legislate  publicly  against  it. 

It  is  uniformly  admitted  that  we  must  look  to 
the  statutes  to  determine  whether  or  not  any  given 
act  or  acts  constitute  a  crime  under  the  constitution 
and  laws  of  Ohio.  Here  we  have  only  statutory 
crime,  and  it  is  uniformly  held  that  all  such  statutes 
shall  be  strictly  construed.  They  are  not  to  be  en- 
larged by  implication.  Furthermore,  all  such  stat- 
utes are  clearly  limited  by  the  constitution,  and 
especially  by  the  bill  of  rights  thereof.  Not  only  is 
the  legislature  in  its  enactment  of  the  statute  so 
limited  by  the  constitution,  particularly  its  bill  of 
rights,  but  courts,  in  construing  any  such  statute, 
have  likewise  an  equal,  yes,  a  greater,  obligation  to 
be  controlled  by  such  constitutional  limitations. 

The  statute  in  question  here.  Section  12819,  Gen- 
eral Code,  reads: 

''Whoever  carries  a  pistol,  bowie  knife,  dirk,  or 
other  dangerous  weapon  concealed  on  or  about  his 
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person  shall  be  fined  *  ♦  *  or  imprisoned/' 
etc. 

It  will  be  noted  that  this  section  is  classified  by 
the  legislature,  in  Chapter  7  of  the  Crimes  Act, 
under  "Oflfenses  against  public  peace/' 

The  reasonable  inference  from  such  classification 
of  the  prohibited  act  by  the  legislature  is  that  such 
act  must  be  one  which  either  clearly  violates  or 
clearly  menaces  "public  peace/*  The  direct  pointed 
question  then  is  in  every  prosecution  under  this 
statute,  Does  the  act  complained  of  under  the  in- 
dictment, and  under  the  evidence  offered  in  support 
of  it,  constitute  "an  offense  against  public  peace?" 

THE  FACTS  IN  THIS  CASE, 

The  facts  are  few,  and  so  far  as  they  are  essen- 
tial are  admitted.  At  an  early  morning  hour,  of- 
ficers of  the  law  enter  a  railroad  car  that  is  used 
as  a  bunkhouse  by  railroad  employes.  Said  car  as 
such  bunkhouse  is  furnished  by  the  railroad  com- 
pany for  the  benefit  and  use  of  its  employes.  Said 
officers  find  the  defendant  upon  a  bunk,  dressed, 
and  asleep.  They  roll  him  over,  and  out  of  his 
pocket  there  falls  the  weapon  in  question.  He  is 
thereupon  arrested  and  charged  with  "carrying 
concealed  weapons,"^  under  the  section  above 
quoted. 

I  The  court,  in  substance,  charged  upon  the  trial, 
that  if  the  defendant,  while  in  his  own  home,  had 
in  his  possession,  that  is,  on  or  about  his  person,  a 
concealed  weapon,  that  he  would  not  be  guilty  of 
an  offense  under  the  indictment  charging  "carry- 
ing concealed  weapons/*     The  jury  acquitted  the 
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defendant,  and  the  prosecutor  took  his  exceptions, 
which  are  now  before  this  court  for  review. 

In  legal  effect  the  court  charged  that  the  mere 
possession  of  a  deadly  weapon  on  one's  person,  even 
though  concealed,  in  one's  own  home  —  in  this  in- 
stance a  bunkhouse,  where  the  defendant  slept  and 
ate  —  would  not  constitute  an  offense  under  the 
constitution  and  laws  of  Ohio. 

MERE  POSSESSION  NOT  ENOUGH. 

Let  us  examine  two  other  statutes  that  deal  with 
the  possession  of  certain  things  that  the  law  recog- 
nizes as  outlaws: 

1.  Section  12439,  General  Code,  which  prohibits 
the  possession  of  burglar's  tools  with  the  intent  of 
using  such  tools  burglariously  or  feloniously,  reads: 

"Whoever  has  or  keeps  in  possession  tools,  im- 
plements, or  other  things  used  by  burglars  for 
house  breaking,  *  *  *  with  the  intention  of 
using  such  tools  or  implements  burglariously,  shall 
be  imprisoned." 

2.  Of  a  like  character  is  the  statute  prohibiting 
having  in  possession  counterfeit  money.  Section 
13096,  General  Code: 

"Whoever  *  *  *  has  or  keeps  in  possession 
or  conceals,  with  the  intent  to  pass,  utter,  publish 
or  Sell,  such  false,  forged,  counterfeited  or  altered 
stamp,  note,  *  ♦  *  shall  be  fined  *  *  * 
and  imprisoned."  - 

It  will  be  here  noted  that  in  each  case  the  unlaw- 
ful possession  is  coupled  with  a  felonious  intent, 
and  that  both  are  necessary  to  constitute  a  crime 
under  either  statute. 
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THE  ACID  TEST  APPLIED  TO  THE  "CARRYING  OF 
CONCEALED  WEAPONS''  STATUTE  AS  CONSTRUED  BY 
THIS  COURT. 

Now  suppose  the  legislature  in  constructing  this 
Statute  had  made  it  read,  "Whoever  has  or  keeps 
in  his  possession  any  concealed  weapon/'  you  would 
then  have  a  statute  like  the  ones  pertaining  to  bur- 
glar tools  and  to  counterfeit  money,  with  this  ex- 
ception, that  as  to  both  burglar  tools  and  counter- 
feit money  mere  possession  is  not  enough,  but  must 
be  coupled  with  the  specific  criminal  intent  defined 
by  the  statute. 

But  this  supposed  language  of  the  legislature  in 
construction  of  the  statute  is  exactly  what  this 
court  has  construed  the  statute  to  mean  in  the  pres- 
ent case ;  that  is,  the  present  case  presents  no  essen- 
tial facts  except  the  mere  possession  of  a  concealed 
weapon,  which,  when  the  defendant  was  rolled  over 
on  his  bunk  at  six  o'clock  in  the  morning,  fell  out 
of  his  trousers  pocket.  There  are  the  cold-blooded 
facts.  That  there  might  have  been  trouble  in  the 
bunkhouse  before  is  immaterial;  he  was  not  ar- 
rested for  any  disturbance  of  the  peace ;  the  charge 
was  solely  "carrying  concealed  weapons." 

But  the  legislature  evidently  did  not  intend  to  use 
this  language  "has  or  keeps  in  his  possession  a  con- 
cealed weapon,"  or  they  would  have  used  it.  Men 
are  supposed  to  use  natural  and  ordinary  language, 
according  to  its  natural  and  ordinary  meaning. 
They  are  presumed  to  mean  what  they  say,  and  say 
what  they  mean. 

Why  did  they  use  the  word  "carry"  a  concealed 
weapon,  instead  of  "has  or  keeps  in  his  possession" 
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a  concealed  weapon  ?  Simply  because  the  two  terms 
mean  entirely  different  things.  To  carry  a  con- 
cealed weapon  means  to  bear  it,  to  transport  it,  to 
convey  it,  to  be  or  to  move  about  in  a  public  place 
whereby  the  public  peace  or  safety  is  invaded  or 
endangered.  If  the  legislature  had  not  intended 
such  a  distinction  they  would  have  said  "Whoever 
has  or  keeps  in  his  possession;"  no  matter  whether 
it  be  in  a  public  place  or  in  his  private  home.  I 
maintain  that  this  i^  a  sane,  sound  and  sensible  dis- 
tinction between  the  language  used  as  to  concealed 
weapons  and  the  language  used  as  to  burglar  tools 
and  counterfeit  money. 

Had  the  legislature,  however,  used  this  lan- 
guage, "Whoever  has  or  keeps  in  his  possession" 
a  concealed  weapon,  as  constituting  a  crime  under 
the  constitution  and  laws  of  Ohio,  would  such  a 
statute  be  constitutional? 

It  having  clearly  appeared  that  the  constitution 
expressly  and  repeatedly  gave  to  each  citizen  the 
right  of  defending  his  life,  his  person,  his  liberty, 
his  property,  his  family  and  his  home,  shall  it  be 
held  that  he  may  not  provide  the  necessary  ways 
and  means  and  the  necessary  zveapons  for  that  de- 
fense? May  the  constitution  give  him  a  right  and 
the  legislature  then  strip  him,  deprive  him  of  all  the 
ways  and  means  for  the  exercise  of  that  right,  es- 
pecially in  his  own  home?  The  mere  statement  of 
a  contradiction  so  utterly  absurd  is  its  own  best 
answer. 

Why  should  a  right  be  declared  by  the  constitu- 

•  tion,  by  the  sovereign  people,  and  then  subsequently 

denied  by  statute  —  through  a  mere  agency  of  the 
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sovereign  people,  under  limited  delegated  power? 
Why  should  a  right  or  a  power  be  granted  by  the 
constitution,  if  a  political  agency  under  that  consti- 
tution may  guillotine  that  same  right  or  power? 
Had  the  legislature  enacted  such  a  statute,  clearly 
and  conclusively  it  would  have  been  unconstitu- 
tional; self-evidently  so.  Is  it  any  the  less  offen- 
sive to  the  constitution,  is  it  any  the  less  in  viola- 
tion of  that  constitution,  which  this  court  is  sworn 
to  support,  to  so  construe  ''carrying"  concealed 
weapons  as  to  mean  "has  or  keeps  in  his  possession" 
concealed  weapons,  which,  if  in  the  form  of  a  stat- 
ute, would  be  clearly  unconstitutional  ?  I  maintain 
that  there  is  only  one  answer  to  this  proposition, 
and  that  is  a  decisive  "no." 

As  bearing  upon  this  same  question  and  touch- 
ing crimes  generally,  the  sovereign  people  of  Ohio 
wrote  in  their  public  will,  the  G^nstitution,  Sec- 
tion 20  of  the  judicial  Article : 

"The  style  of  all  process  shall  be.  The  State  of 
Ohio*;  all  prosecutions  shall  be  carried  on,  in  the 
name,  and  1/  the  authority,  of  the  state  of  Ohio; 
and  all  indictments  shall  conclude,  'against  the 
peace  and  dignity  of  the  state  of  Ohio/  " 

Why?  Because  you  cannot  have  a  crime  unless 
it  be  a  public  crime,  an  invasion  of  the  public  rights, 
the  public  peace,  and  public  welfare.  And  there 
is  not  a  suggestion  anywhere  in  this  record  that 
there  is  any  such  invasion,  actual  or  threatened. 
How  then  can  the  act  be  against  the  public  peace 
and  dignity  of  the  state  of  Ohio,  which  is  made 
essential  by  constitutional  provision? 
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This  case  is  broader  than  a  bunkhouse.  How- 
ever humble,  there  is  no  place  like  home,  and  that 
home  is  where  one  has  a  lawful  right  to  be,  whether 
as  landlord  or  tenant,  where  he  lives,  and  eats,  and 
sleeps,  and  which  he  has  a  lawful  right  to  protect. 
It  was  so  before  we  had  constitutions,  and  it  is  no 
less  so  since  we  have  constitutions;  and  if  one  has 
a  right  to  protect  that  home  he  has  a  lawful  right 
to  use  any  and  all  means  reasonably  necessary  to 
accomplish  that  protection. 

It  is  alleged  that  under  Section  13693  his  consti- 
tutional rights  are  fully  safeguarded.  This  I  deny. 
That  section  reads: 

*'Upon  the  trial  of  an  indictment  for  carrying 
a  concealed  weapon,  the  jury  shall  acquit  the  de- 
fendant if  it  appear  that  he  was  at  the  time  engaged 
in  a  lawful  business,  calling  or  emplojrment,  and 
that  the  circumstances,  in  which  he  was  placed,  jus- 
tified a  prudent  man  in  carrying  such  weapon  for 
the  defense  of  his  person,  property  or  family." 

This  section  clearly  imposes  the  burden  upon  the 
defendant  of  proving  his  right  under  such  a  prose- 
cution to  the  possession  of  such  concealed  weapon. 
He  must  be  subjected  to  the  humiliation  of  an  in- 
dictment ;  he  must  employ  counsel,  bear  the  expense 
of  a  trial,  and  defend  as  against  an  act  of  the  legis- 
lature as  construed  by  this  court,  though  in  the 
exercise  of  a  right  which  the  constitution  clearly 
and  self-evidently  gives  him.  The  doctrine  must 
sound  strange,  that  before  one  can  justify  the  exer- 
cise of  a  constitutional  right  of  defense  of  person, 
property  or  home,  it  is  incumbent  upon  him  to  prove 
to  the  satisfaction  of  the  court  or  jury  that  the 
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circumstances  were  such  as  to  justify  a  prudent 
man  in  carrying  such  weapon.  It  is  making  a  leg- 
islative act  paramount  to  a  constitutional  provision. 
I  do  not  care  to  spend  any  more  time  on  a  matter" 
suggested  in  the  opinion,  by  drawing  a  silk  line 
between  a  bunkhouse  and  a  palace.  Both  are  pre- 
sumed to  be  equally  under  the  protection  of  the  con- 
stitution. 

Thus  far  in  my  dissent  I  have  dealt  with  the 
legal  doctrine  declared  in  the  charge,  as  an  inde- 
pendent proposition  of  law,  having  a  constitutional 
not  a  statutory  basis,  and  that,  too,  without  refer- 
ence to  the  majority  opinion.  I  desire  now  to  deal 
specifically  with  that  opinion. 

I  desire  to  give  some  special  attention  to  some  of 
the  authorities  cited,  supreme  court  decisions  from 
Alabama,  Georgia,  Arkansas,  Kentucky,  and  one  or 
two  inferior  court  decisions  from  Ne*v  York,  which 
are  given  in  support  of  the  doctrines  upheld  by  this 
court.  The  southern  states  have  very  largely  fur- 
nished the  precedents.  It  is  only  necessary  to  ob- 
serve that  the  race  issue  there  has  extremely  inten- 
sified a  decisive  purpose  to  entirely  disarm  the 
negro,  and  this  policy  is  evident  upon  reading  the 
opinions.  What  may  have  seemed  sufficient  reason 
for  a  holding  concerning  the  carrying  of  concealed 
weapons  in  one's  own  home  in  those  states,  does 
not  oblige  the  supreme  court  of  Ohio  to  make  a  sim- 
ilar holding  in  this  state. 

Our  oaths  are  to  the  eflfect  that  we  shall  perform 
our  duty  according  to  the  best  of  our  understanding 
and  ability,  and  not  according  to  the  understanding 
and  ability  of  some  other  court.    But  none  of  the 
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constitutional  questions  raised  in  this  dissent  were 
raised  in  the  cases  from  Alabama,  Arkansas, 
Georgia  and  Kentucky,  except  the  one  in  Section  4, 
dealing  with  ''beaf  ing  arms."  As  to  the  later  cases 
in  those  states,  it  is  held  that  this  phrase  "bearing 
arms"  is  used  in  a  military  sense,  and  that  such  a 
weapon  as  a  pistol  or  a  revolver  is  not  a  military 
arm,  and  therefore  not  within  the  protection  of  the 
constitutional  provision. 

I  do  not  care  to  enter  into  that  controversy,  be- 
cause it  is  immaterial  to  this  case.  I  do  not  base 
my  dissent  merely  upon  the  constitutional  right  to 
bear  arms,  but  upon  the  earlier  sections  of  the  bill 
of  rights  of  Ohio,  Section  1,  Article  I,  which  ex- 
pressly and  explicitly  enumerates  certain  inalien- 
able rights,  "among  which  are  those  of  enjoying 
and  defending  life  and  liberty,  acquiring,  possess- 
ing, and  protecting  property,  and  seeking  and  ob- 
taining happiness  and  safety." 

And  likewise  upon  Section  2,  Article  I,  where  it 
is  stated: 

"Government  is  instituted  for  their  equal  pro- 
tection  and  benefit." 

But  an  examination  of  these  cases  very  largely 
discloses  the  fact  that  the  constitutional  questions 
were  not  raised  in  them.  In  the  Georgia  case  cited 
in  the  majority  opinion.  Brown  v.  State,  114  Ga., 
60,  the  supreme  court  refused  entirely  to  consider 
the  constitutional  question,  because  it  had  not  been 
raised  in  the  court  below. 

Touching  this  question  of  bearing  arms,  an  ear- 
lier case  from  Kentucky,  in  my  judgment,  weighs 
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more  in  reason  and  constitutional  sense  than  all  the 
others  quoted  in  the  majority  opinion.  Further- 
more, it  is  the  opinion  of  the  court,  and  not  the 
opinion  of  any  judge.  It  is  Bliss  v.  Commonwealth, 
decided  in  1822,  found  in  2  Litt.  (12  Ky.),  90. 
In  that  case  it  was  sought  to  uphold  the  doctrine 
that  the  constitutional  guarantee  of  bearing  arms 
was  subject  to  regulation  by  the  legislature,  and 
that  a  denial  of  the  right  to  bear  arms  "concealed 
on  or  about  one's  person"  was  merely  such  regula- 
tion as  the  constitution  allowed.  Upon  this  prop- 
osition the  court,  at  page  91,  said: 

"That  the  provisions  of  the  act  in  question  do 
not  import  an  entire  destruction  of  the  right  of  the 
citizens  to  bear  arms  in  defense  of  themselves  and 
the  state,  will  not  be  controverted  by  the  court;  for 
though  the  citizens  are  forbid  wearing  weapons 
concealed  in  the  manner  described  in  the  act,  they 
may,  nevertheless,  bear  arms  in  any  other  admis- 
sible form.  But  to  be  in  conflict  with  the  consti- 
tution, it  is  not  essential  that  the  act  should  contain 
a  prohibition  against  bearing  arms  in  every  pos- 
sible form;  it  is  the  right  to  bear  arms  in  defense 
of  the  citizens  and  the  state,  that  is  secured  by  the 
constitution,  and  whatever  restrains  the  full  and 
complete  exercise  of  that  right,  though  not  an  en- 
tire destruction  of  it,  is  forbidden  by  the  explicit 
language  of  the  constitution. 

"If,  therefore,  the  act  in  question  imposes  any 
restraint  on  the  right,  immaterial  what  appella- 
tion may  be  given  to  the  act,  whether  it  be  an  act 
regulating  the  manner  of  bearing  arms  or  any 
other,  the  consequence,  in  reference  to  the  constitu- 
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tion,  is  precisely  the  same,  and  its  collision  with 
that  instrument  equally  obvious. 

"And  can  there  be  entertained  a  reasonable  doubt 
but  the  provisions  of  the  act  import  a  restraint  on 
the  right  of  the  citizens  to  bear  arms  ?  The  court 
apprehends  not.  The  right  existed  at  the  adoption 
of  the  constitution;  it  had  then  no  limits  short  of 
the  moral  power  of  the  citizens  to  exercise  it,  and 
it  in  fact  consisted  in  nothing  else  but  in  the  liberty 
of  the  citizens  to  bear  arms.  Diminish  that  liberty, 
therefore,  and  you  necessarily  restrain  the  right; 
and  such  is  the  diminution  and  restraint,  which  the 
act  in  question  most  indisputably  imports,  by  pro- 
hibiting the  citizens  wearing  weapons  in  a  manner 
which  was  lawful  to  wear  them  when  the  constitu- 
tion was  adopted.  In  truth,  the  right  qi  the  citi- 
zens to  bear  arms,  has  been  as  directly  assailed  by 
the  provisions  of  the  act,  as  though  they  were  for- 
bid carrying  guiiis  on  their  shoulders,  swords  in 
scabbards,  or  when  in  conflict  with  an  enemy,  were 
not  allowed  the  use  of  bayonets;  and  if  the  act  be 
consistent  with  the  constitution,  it  cannot  be  incom- 
patible with  that  instrument  for  the  legislature,  by 
succelssive  enactments,  to  entirely  cut  off  the  exer- 
cise of  the  right  of  the  citizens  to  bear  arms.  For, 
in  principle,  there  is  no  difference  between  a  law 
prohibiting  the  wearing  of  concealed  arms,  and  a 
law  forbidding  the  wearing  such  as  are  exposed; 
and  if  the  former  be  unconstitutional,  the  latter 
must  be  so  likewise/' 

This  sounds  like  the  doctrine  of  the  Thurmans 
and  the  Ranneys  of  Ohio,  the  Cooleys  and  Camp- 
28 
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bells  of  Michigan,  and  of  Chief  Justice  Marshall, 
the  great  constitutional  defender  of  more  than  a 
century  ago,  its  original,  fundamental,  calm,  con- 
sistent reason  justifying  and  sustaining  itself  by  its 
inherent  sense  and  convincing  logic,  not  by  the 
citation  of  the  dictum  of  some  other  court. 

The  Kentucky  court  reasoned  rightly  that  what 
the  constitution  has  given  absolutely  and  unlimit- 
edly  the  legislature  may  not  take  away,  in  whole 
or  in  part. 

The  language  of  the  opinion  makes  too  much  of 
the  facts  touching  the  reason  for  the  officers  coming 
to  the  bunkhouse  in  the  early  morning.  The  opin- 
ion says: 

.  "It  is  apparent  from  the  testimony  why  these 
police  officers  went  there  on  that  morning.  It  was 
because  of  a  complaint  they  had  received  from  the 
cook  of  the  camp,  denied,  however,  by  the  accused, 
that  the  accused  while  drunk  on  the  evening  before 
had  threatened  to  kill  the  cook  with  the  pistol  in 
question." 

This  seems  like  a  studied  effort  to  divert  legal 
attention  from  the  only  question  in  this  case.  The 
defendant  was  not  charged  with  disturbing  the 
peace  the  evening  before ;  he  was  not  charged  with 
pointing  firearms,  or  making  an  assault,  the  eve- 
ning before.  He  was  charged  with  carrying  con- 
cealed weapons  the  following  morning,  under  the 
circumstances  heretofore  related.  The  issue  can- 
not thus  be  diverted. 

Again,  the  opinion  is  more  significant  for  what 
it  does  not  say,  than  for  what  it  does  say.  It  no- 
.where  deals  with  the  fundamental  proposition  that 
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any  criminal  act,  statutory  or  otherwise,  must  bear 
some  reasonable  relation  to  the  public  peace,  public 
safety,  public  health,  public  morals,  public  welfare. 
If  these  are  in  no  wise  invaded  by  the  alleged  crim- 
inal act,  either  actually  or  by  menace,  no  crime  is 
committed. 

Mark  the  language  of  the  indictment  in  its  essen- 
tial parts: 

"Unlawfully  and  feloniously  carried  on  or  about 
his  person,  a  certain  dangerous  weapon,  to-wit,  a 
revolver,  contrary  to  the  peace  and  dignity  of  th^ 
State  of  Ohio." 

The  indictment  itself  suggests  the  idea  that  it  is 
the  peace  of  the  state  that  must  be  violated,  and  yet 
the  opinion  entirely  ignores  this  element  of  every 
criminal  act. 

Again,  the  opinion  of  the  court  entirely  ignores 
Sections  1  and  2,  Article  I  of  the  Bill  of  Rights, 
before  quoted.  It  does  quote  at  some  length  an 
opinion  from  the  supreme  court  of  Alabama, 
Dunston  v.  State,  in  which  no  constitutional  ques- 
tion was  raised,  and  in  which  the  language  quoted 
from  the  supreme  court  does  recognize  the  public 
relation  necessary  to  the  criminal  act  by  the  quali- 
fication made  in  these  words,  "may  tend  to  the  in- 
security of  other  persons." 

Of  course,  opinions  can  be  found  in  support  of 
almost  any  doctrine  if  you  will  look  long  enough 
and  far  enough.  Opinions  never  were  wanting  to 
support  witchcraft  and  slavery. 

Again,  the  opinion  nowhere  undertakes  to  draw 
a  distinction  between  the  statute  involved  in  this 
case  and  the  statutes  relating  to  having  in  posses- 
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sion  burglar  tools  and  counterfeit  money  with  fel- 
onious intent,  in  both  of  which  the  criminal  intent 
is  necessary  to  constitute  the  crime.  Here  the  only 
criminal  act  was  the  mere  possession  in  one's 
pocket,  in  one's  home,  of  a  concealed  weapon. 

I  hold  that  the  laws  of  the  state  of  Ohio  should 
be  so  applied  and  so  interpreted  as  to  favor  the  law- 
abiding  rather  than  the  law-violating  people.  If 
this  decision  shall  stand  as  the  law  of  Ohio,  a  very 
large  percentage  of  the  good  people  of  Ohio  to-day 
are  criminals,  because  they  are  daily  committing 
criminal  acts  by  having  these  weapons  in  their  own 
homes  for  tjieir  own  defense.  The  only  safe  course 
for  them  to  pursue,  instead  of  having  the  weapon 
concealed  on  or  about  their  person,  or  under  their 
pillow  at  night,  is  to  hang  the  revolver  on  the  wall 
and  to  put  below  it  a  large  placard  with  these  words 
inscribed: 

"The  Ohio  supreme  court  having  decided  that  it 
is  a  crime  to  carry  a  concealed  weapon  on  one's  per- 
son in  one's  home,  even  in  one's  bed  or  bunk,  this 
weapon  is  hung  upon  the  wall  that  you  may  see  it, 
and  before  you  commit  any  burglary  or  assault, 
please,  Mr.  Burglar,  hand  me  my  gun." 
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Hon.  Hugh    L.    Nichols,    Chief   Justice. 

Hon.  Thomas  A.  Jones, 
Hon.  Edward  S.  Matthias, 
Hon.  James  G.  Johnson,  • 
Hon.  Benson  W.  Hough, 
Hon.  R.  M.  Wanamaker, 
Hon.  James  E.  Robinson, 


Judges.' 


The  City  of  aenia  v.  Schmidt. 

ConstUuHonal  law -^  Presumption  of  validity  of  legislation — Classifi' 
cation  of  persons,  things,  etc,  —  Legislative  powers  and  limita^ 
tions — Temporary  and  permanent  street  obstructions — Class^ 
ijication  in  municipal  ordinance  valid,  when — Equal  protection 
of  iaws^  Legislation  valid  although  scope  limited. 

1.  A  legislative  act  is  presumed  in  law  to  be  within  the  constitutional 

power  of  the  body  making  it,  whether  that  body  be  a  municipal 
or  a  state  legislative  body. 

2.  That  presumption  of  validity  of  such  legislative  enactment  cannot 

be  overcome  unless  it  appear  that  there  is  a  clear  conflict  between 
the  legislation  in  question  and  some  particular  provision  or  pro- 
visions of  the  constitution. 
8.  Legislation,  in  order  to  be  definite  and  certain,  must  either  ex- 
pressly, or  by  clear  implication,  classify  the  persons,  things,  con- 
ditions and  the  like,  upon  which  the  law  shall  operate. 

4.  Qassification  is  an  inherent  right  and  power  in  legislation,  limited 

only  by  the  constitution  and  the  judicial  constructions  there- 
under. 

5.  A  classification  must  not  be  arbitrary,  artificial,  or  evasive,  but 

there  must  be  a  real  and  substantial  distinction  in  the  nature  of 
the  class  or  classes  upon  which  the  law  operates. 

6.  In  respect  to  such  distinctions,  the  legislative  body  has  a  wide  dis- 

cretion, and  the  legislation  involving  classification  will  not  there- 
fore be  held  invalid  unless  the  classification  attempted  is  clearly 
and  obviously  unreasonable  to  the  point  of  discriminating  against 
members  of  the  same  class,  so  as  to  deny  them  the  equal  protec* 
tion  of  the  laws. 


♦  See  page  (iii)  —  Reporter. 
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7.  A  classification  of  street  obstructions  into  temporary  and  perma- 

nent, and  providing  that  the  ordinance  shall  operate  only  upon 
temporary  obstructions,  is  a  real  and  reasonable  classification, 
and  does  not  violate  any  provision  of  state  or  federal  constitu- 
tion. 

8.  The  guarantee  of  "equal  protection  of  the  laws"  under  our  con- 

stitutions is  fully  complied  with  when  the  law  operates  equally 
upon  each  member  of  a  constitutional  class. 

9.  A  legislative  body  may  direct  its  legislation  against  any  evil  as  it 

actually  exists,  without  covering  the  whole  field  of  possible 
abuses,  and  it  may  do  so  none  the  less  that  the  forbidden  act  does 
not  differ  in  kind  from  those  that  are  not  forbidden.  (Yee  Bow 
V.  City  of  Cleveland  ei  al,  99  Ohio  St.,  269,  approved  and  foU 
lowed.) 

(No.  16532— Decided  December  21, 1920.) 

Error  to  the  Court  of  Appeals  of  Greene  county. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  A.  Finney,  city  solicitor,  and  Mr.  M.  J. 
Hartley,  for  plaintiff  in  error. 

Mr.  M areas  Shoup;  Mr.  M.  A.  Broadstone;  Mr. 
F.  L.  Johnson  and  Messrs.  McGrew  &  Laybourne, 
for  defendant  in  error. 

Wanamaker,  J.  But  one  question  is  presented 
by  the  record  in  this  case  and  that  is  the  constitu- 
tionality of  an  ordinance  of  the  city  of  Xenia,  the 
essential  parts  of  which  are  as  follows: 

"It  shall  be  unlawful  for  any  person  or  persons, 
corporation  or  corporations,  or  any  agent  or  em- 
ployee thereof,  to  place  or  deposit,  or  cause  to  be 
placed  or  deposited  upon  any  street,  alley,  sidewalk, 
public  highway  or  public  grounds  of  this  city,  any 
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wood,  coal,  box,  barrel,  crate,  cask,  keg,  casting, 
lumber,  goods,  wares,  furniture,  merchandise,  or 
any  other  material  or  obstruction  whatsoever,  un- 
less for  such  reasonable  time  as  may  be  actually 
necessary  for  receiving  or  discharging  the  same 
from  some  store,  building  or  other  place,  and  in 
such  event  the  same  shall  be  so  placed  as  not  to  block 
the  street,  alley,  sidewalk,  public  highway  or  pub- 
lic grounds  upon  which  the  same  is  so  placed,  or  to 
interfere  with  the  free  passage  of  water  in  the  gut- 
ters of  such  street,  alley  or  public  highway.  Pro- 
vided: That  the  provisions  of  this  section  shall  not 
apply  to  nor  affect  any  permanent  steps  or  ap- 
proaches to  buildings  already  abutting  on  any  street, 
nor  any  balcony,  bay-window,  or  column  of  any 
building  already  abutting  on  any  street." 

A  test  case  of  the  constitutionality  of  the  ordi- 
nance was  made  by  way  of  affidavit  in  the  police 
court  of  the  city  of  Xenia. 

Upon  trial  in  that  court  defendant  in  error,  H.  E. 
Schmidt,  was  found  guilty  of  a  violation  of  the  ordi- 
nance. The  defendant  in  error  in  every  available 
way  protested  against  the  constitutionality  of  said 
ordinance  and  fully  saved  his  rights  for  a  review 
of  his  conviction  in  the  court  of  common  pleas. 

In  the  latter  court  the  judgment  of  the  police 
court  of  the  city  of  Xenia  was  reversed  upon  the 
sole  ground  that  the  ordinance  in  question  was  un- 
constitutional. 

The  city  of  Xenia  prosecuted  error  in  the  court  of 
appeals,  to  reverse  the  judgment  of  the  court  of 
common  pleas  and  affirm  the  judgment  of  the  police 
court.    The  court  of  appeals  affirmed  the  judgment 
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below,  and  the  city  of  Xenia  prosecutes  error  to 
this  court. 

The  judgments  of  the  court  of  common  pleas  and 
the  court  of  appeals  are  both  founded  upon  the  fol- 
lowing part  of  the  ordinance  above  quoted,  as  a  con- 
stitutional infirmity  that  is  fatal  to  the  validity  of 
the  ordinance: 

"Provided:  That  the  provisions  of  this  section 
shall  not  apply  to  nor  affect  any  permanent  steps  or 
approaches  to  buildings  already  abutting  on  any 
street,  nor  any  balcony,  bay-window,  or  column  of 
any  building  already  abutting  on  any  street." 

Whether  or  not  the  ordinance  in  question  is  wise 
or  unwise  is  clearly  without  our  jurisdiction,  and 
clearly  within  the  jurisdiction  of  the  municipal  leg- 
islative body  of  the  city  of  Xenia.  Whether  or  not 
the  ordinance  is  constitutional  or  unconstitutional 
is  clearly  within  our  jurisdiction,  and  this  constitu- 
tional question  is  the  only  one  considered  in  this 
cause,  wholly  apart  from  the  identity  of  the  parties, 
and  solely  as  a  question  of  an  exercise  of  municipal 
power  under  the  Constitution  of  Ohio. 

In  the  early  days  of  the  American  state  and  na- 
tion it  was  an  open  question  whether  or  not  the  con- 
stitutionality of  a  legislative  act  was  or  was  not 
wholly  within  the  jurisdiction  of  the  legislative 
body.  It  was  so  under  the  common  law  of  England, 
from  which  we  had  inherited  the  principles  of  our 
American  jurisprudence.  The  English  parliament 
was  supreme — exempt  not  only  from  judicial  super- 
vision, but  had  been  exempt  from  the  royal  veto  for 
a  century.  The  sovereignty  of  England,  the  mother 
country,  had  been  in  its  legislature.    In  some  states, 
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at  an  early  date,  the  power  of  judicial  review  of 
constitutional  questions  had  been  vigorously  as- 
serted; in  other  states  it  had  been  vigorously  denied. 
Finally,  in  1803,  there  was  decided  in  the  United 
States  supreme  court  the  case  of  Marbury  v.  Mad- 
ison, 1  Cranch,  135,  in  which  the  syllabus  holds: 
"An  act  of  Congress  repugnant  to  the  constitution 
is  not  law." 

But  who  shall  decide  whether  it  is  in  conflict? 
That  question  is  answered  in  the  opinion  by 
Marshall,  C.  J.,  which  has  become  the  foundation  of 
the  unique  and  distinctive  American  doctrine  of 
constitutional  law,  and  may  be  fairly  designated  as 
the  new  "Marshall  Law."  The  doctrine  and  reason- 
ing supporting  it  are  briefly  as  follows : 

"The  powers  of  the  legislature  are  defined  and 
limited;  and  that  those  limits  may  not  be  mistaken, 
or  forgotten,  the  constitution  is  written.  To  what 
purpose  are  powers  limited,  and  to  what  purpose  is 
that  limitation  committed  to  writing,  if  these  limits 
may,  at  any  time,  be  passed  by  those  intended  to  be 
restrained?  The  distinction  between  a  government 
with  limited  and  unlimited  powers  is  abolished,  if 
those  limits  do  not  confine  the  persons  on  whom  they 
are  imposed,  and  if  acts  prohibited  and  acts  allowed, 
are  of  equal  obligation.  It  is  a  proposition  too  plain 
to  be  contested,  that  the  constitution  controls  any 
legislative  act  repugnant  to  it;  or,  that  the  legis- 
lature may  alter  the  constitution  by  an  ordinary 
act.     *     *     * 

"Certainly  all  those  who  have  framed  written 
constitutions  contemplate  them  as  forming  the 
fundamental  and  paramount  law  of  the  nation,  and, 
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consequently,  the  theory  of  every  such  government 
must  be,  that  an  act  of  the  legislature,  repugnant  to 
the  constitution,  is  void.     *     *     * 

"Those,  then,  who  controvert  the  principle  that 
the  constitution  is  to  be  considered,  in  court,  as  a 
paramount  law,  are  reduced  to  the  necessity  of 
maintaining  that  courts  must  close  their  eyes  on  the 
constitution,  and  see  only  the  law. 

"This  doctrine  would  subvert  the  very  foundation 
of  all  written  constitutions.  It  would  declare  that 
an  act  which,  according  to  the  principles  and  theory 
of  our  government,  is  entirely  void,  is  yet,  in  prac- 
tice, completely  obligatory.  It  would  declare  that  if 
the  legislature  shall  do  what  is  expressly  forbidden, 
such  act,  notwithstanding  the  express  prohibition, 
is  in  reality  effectual.  It  would  be  giving  to  the 
legislature  a  practical  and  real  omnipotence,  with 
the  same  breath  which  professes  to  restrict  their 
powers  within  narrow  limits.  It*  is  prescribing 
limits,  and  declaring  that  those  limits  may  be  passed 
at  pleasure. 

'That  it  thus  reduces  to  nothing  what  we  have 
deemed  the  greatest  improvement  on  political  insti- 
tutions, a  written  constitution,  would  of  itself  be 
sufficient,  in  America,  where  written  constitutions 
have  been  viewed  with  so  much  reverence,  for  re- 
jecting the  construction.^' 

This  doctrine,  if  not  wholly  approved  in  all  juris- 
dictions, has  been  so  long  acquiesced  in  that  it  has 
now  become  a  settled  part  of  our  jurisprudence. 
The  nature  of  this  conflict  or  extent  of  the  conflict 
is  not  discussed  in  the  Marbury  case,  but  was 
shortly  afterwards  fully  considered  in  the  case  of 
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Fletcher  v.  Peck,  6  Cranch,  87,  decided  in  1810. 
The  opinion  by  Marshall,  C  J.,  contains  the  follow- 
ing language  : 

"The  question,  whether  a  law  be  void  for  its  re- 
pugnancy to  the  constitution,  is,  at  all  times,  a  ques- 
tion of  much  delicacy,  which  ought  seldom,  if  ev^r, 
to  be  decided  in  the  affirmative,  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render  such  a 
judgment,  would  be  unworthy  of  its  station,  could 
it  be  unmindful  of  the  solemn  obligations  which  that 
station  imposes.  But  it  is  not  on  slight  implication 
and  vague  conjecture  that  the  legislature  is  to  be 
pronounced  to  have  transcended  its  powers,  and  its 
acts  to  be  considered  as  void.  The  opposition  be- 
tween the  constitution  and  the  law  should  be  such 
that  the  judge  feels  a  clear  and  strong  conviction  of 
their  incompatibility  with  each  other." 

In  Admrs.  of  Byrne  v.  Admrs,  of  Stewart, 
3  Desaus.  Eq.,  466,  decided  in  1812,  Chancellor 
Waties  had  reviewed  the  decisions  to  date,  stale 
and  federal,  and  closes  an  elaborate  opinion  with 
the  following  language  at  p^ge  477: 

"The  validity  of  a  law  ought  not,  then,  to  be 
questioned,  unless  it  is  so  obviously  repugnant  to  the 
constitution,  that  when  pointed  out  by  the  Judges, 
all  men  of  sense  and  reflection  in  the  community 
may  perceive  the  repugnancy.  By  such  a  cautious 
exercise  of  this  judicial  check,  no  jealousy  of  it  will 
be  excited,  the  public  confidence  in  it  will  be  pro- 
moted, and  its  salutary  eflFects  be  justly  and  fully 
appreciated.'* 

This  doctrine  is  supported  by  Cooley  in  his  work 
on  Constitutional  Limitations    (7  ed.),  252.     In 
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Ogden  v.  Saunders,  12  Wheat.,  213  (1827),  Justice 
Washington,  after  remarking  that  the  question  was 
a  doubtful  one,  said  at  page  270 : 

"If  I  could  rest  my  opinion  in  favor  of  the  con- 
stitutionality of  the  law  *  *  *  on  no  other 
ground  than  this  doubt  so  felt  and  acknowledged, 
that  alone  would,  in  my  estimation,  be  a  satisfactory 
vindication  of  it.  It  is  but  a  decent  respect  due  to 
the  wisdom,  the  integrity,  and  the  patriotism  of  the 
legislative  body  by  which  any  law  is  passed,  to  pre- 
sume in  favor  of  its  validity,  until  its  violation  of 
the  constitution  is  proved  beyond  all  reasonable 
doubt.  This  has  always  been  the  language  of  this 
court,  when  that  subject  has  called  for  its  decision; 
and  I  know  that  it  expresses  the  honest  sentiments 
of  each  and  every  member  of  this  bench." 

In  a  later  decision,  in  the  Sinking-Fund  Cases, 
99  U.  S.,  700  (1878),  Chief  Justice  Waite,  speak- 
ing for  the  court,  said  at  page  718: 

"This  declaration  [that  an  act  of  congress  is  un- 
constitutional] should  never  be  made  except  in  a 
clear  case.  Every  possible  presumption  is  in  favor 
of  the  validity  of  a  statute,  and  this  continues  until 
the  contrary  is  shown  beyond  a  rational  doubt.  One 
branch  of  the  government  cannot  encroach  on  the 
domain  of  another  without  danger.  The  safety  of 
our  institutions  depends  in  no  small  degree  on  a 
strict  observance  of  this  salutary  rule." 

The  great  Chief  Justice  Shaw,  in  Wellington  et 
al,  Petitioners,  16  Pick.,  87  (1834),  speaking  for 
the  Massachusetts  supreme  court,  said,  at  page  95, 
that  it  was  proper  "to  repeat  what  has  been  so  often 
suggested  by  courts  of  justice,  that  when  called 
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upon  to  pronounce  the  invalidity  of  an  act  of  legis- 
lation *  *  *  [they  will]  never  declare  a 
statute  void,  unless  the  nullity  and  invalidity  of  the 
act  are  placed,  in  their  judgment,  beyond  reasonable 
doubt." 

To  the  same  effect  are  the  able  decisions  of  Justice 
Bigelow  in  Commonwealth  v.  The  People's  Five 
Cents  Sav.  Bk.,  5  Allen  (87  Mass.),  428;  Justice 
Savage,  in  Ex  Parte  M'Colhmiy  1  Cow.,  550,  564; 
Justice  Harris,  in  The  People,  ex  rel.  Burrows,  v. 
Supervisors  of  Orange  County,  17  N.  Y.,  235,  and 
many  others. 

Probably  no  case  in  Ohio  has  attracted  more  at- 
tention upon  this  question  as  to  the  measure  of  con- 
flict and  the  clearness  and  certainty  with  which  it 
must  appear  before  the  invalidity  may  be  declared 
by  the  court  than  Cincinnati,  Wilmington  &  Zanes- 
ville  Rd.  Co.  v.  Clinton  County  Commissioners,  1 
Ohio  St.,  77,  in  which  Justice  Ranney,  speaking  for 
the  court,  said  at  page  82 : 

"But  while  the  right  and  duty  of  interference  in 
a  proper  case,  are  thus  undeniably  clear,  the  prin- 
ciples by  which  a  court  should  be  guided,  in  such  an 
inquiry,  are  equally  clear,  both  upon  principle  and 
authority  *  *  *  and  it  is  only  when  manifest 
assumption  of  authority,  and  clear  incompatibility 
between  the  constitution  and  the  law  appear,  that 
the  judicial  power  can  refuse  to  execute  it.  Such 
interference  can  never  be  permitted  in  a  doubtful 
case.  And  this  results  from  the  very  nature  of  the 
question  involved  in  the  inquiry.     *     *     * 

"The  adjudged  cases  speak  a  uniform  language 
upon  this  subject.     *     *     ♦ 
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"Ah  unbroken  chain  of  decisions  to  the  same 
effect,  is  to  be  found  in  the  State  courts/' 

Is  there  here  that  "cJear,"  'irreconcilable"  con- 
flict, that  conflict  beyond  all  reasonable  doubt,  be- 
tween the  ordinance  in  question  and  the  Constitu 
tion  of  Ohio  or  of  the  United  States  ?  If  so,  it  must 
appear  by  reason  of  the  attempted  classification  or 
exemption  made  by  the  ordinance. 

The  "question,  bared  to  the  bone,  is.  Does  the 
proviso  clearly  conflict  with  any  provision  of  our 
state  constitution  ?  The  court  of  common  pleas  and 
the  court  of  appeals  have  both  found  that  it  does 
so  conflict.  The  court  of  common  pleas  in  its 
opinion  uses  the  following  language : 

"The  court  thinks  that  that  ordinance  is  invalid 
because  of  the  fact  that  the  municipal  authorities 
had  attempted  to  differentiate  as  between  obstruc- 
tions of  the  streets  and  sidewalks,  leaving  certain 
ones  and  excluding  others.*' 

And  further: 

"But  when  it  comes  to  enact  legislation — funda- 
mental law  of  the  city — they  cannot  differentiate  as 
between  individuals  in  that  city  and  say  'certain 
ones  shall  not  obstruct  that  street  in  a  certain  way, 
and  certain  others  may  in  a  certain  way.'  That  is 
exactly  what  the  municipal  authorities  had  at- 
tempted to  do  in  this  section." 

The  court  of  appeals,  in  its  opinion,  says: 

"The  exemptions  from  the  provisions  of  the  ordi- 
nance in  question  consist  of  permanent  obstruc- 
tions, while  the  ordinance  attempts  to  include  within 
its  provisions  temporary  obstructions.  We  are 
unable  to  see  any  good  reason  for  including  tera- 
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porary  obstructions  and  at  the  same  time  excluding 
many  obstructions  of  a  permanent  nature." 

Clearly  the  passage  of  the  ordinance  involves  the 
police  power,  which  power  in  the  affairs  of  govern- 
ment has  dimensions  equal  to  the  public  needs  and 
embraces  for  the  most  part  practically  all  of  the 
sovereign  powers  of  government.  All  other 
powers,  such  as  taxation,  eminent  domain,  and  the 
like,  are  after  all  only  incidental  and  subsidiary  to 
the  police  power. 

It  is  not  claimed  that  municipal  legislation  touch- 
ing the  streets  and  sidewalks  of  a  city  is  not  within 
the  proper  exercise  of  the  police  power.  It  is 
claimed,  however,  that  its  exercise  in  this  case  is  so 
unequal,  arbitrary  and  discriminating  as  to  be  a 
violation  of  the  constitutional  rights  of  the  defend- 
ant in  error,  especially  his  right  to  the  equal  pro- 
tection of  the  laws. 

It  is  claimed  that  the  classification  or  exemption  - 
made  in  the  proviso  denies  to  the  defendant  in  error 
the  equal  protection  of  the  law.    Let  us  examine  this 
classification  with  a  view  of  a  clear  definition  of  it : 

First.  Street  obstructions  in  the  city  of  Xenia 
are  divided  into  two  classes:  1.  Temporary.  2. 
Permanent.  The  body  of  the  ordinance  clearly  ap- 
plies only  to  temporary  obstructions  placed  or  de- 
posited upon  the  street,  "unless  for  such  reasonable 
time  as  may  be  actually  necessary  for  receiving  or 
discharging  the  same  from  some  store,  building  or 
other  place,"  etc. 

Second.  There  is  a  further  classification:  1. 
Future  obstructions.  2.  "Obstructions  already 
abutting  on  any  street,"  etc. 
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You  cannot  have  intelligent  legislation  without 
intelligent  definition,  and  definition  necessarily  pre- 
supposes classification.  In  definition  we  have  two 
propositions  involved:  first,  the  genus  of  the  thing 
defined,  and,  second,  the  differentia,  or  the  things  by 
which  the  particular  thing  defined  is  distinguished 
from  other  things  of  its  class  or  group. 

In  the  nature  of  things,  it  would  be  impossible  by 
any  single  ordinance  or  statute  to  include  all  of  the 
things  and  persons  under  all  circumstances  that  it 
was  sought  to  regulate,  hence  legislative  bpdies  have 
been  given  wide  latitude  in  the  exercise  of  their  dis- 
cretion in  making  classification  of  things  or  persons 
upon  which  any  given  ordinance  or  statute  shall 
operate. 

The  subject  of  classification  in  the  exercise  of 
legislative  power  has  been  before  this  court  in  a 
number  of  cases.  In  a  consideration  of  the 
plumber's  act,  in  State  v.  Gardner,  58  Ohio  St., 
599,  the  act  was  held  unconstitutional  because  of  an 
unreasonable  classification  between  individuals  en- 
gaged in  the  business  of  plumbing  and  firms  and 
corporations  engaged  in  the  business  of  plumbing. 
The  individual  as  such  was  required  to  secure  a  li- 
cense, but  that  could  be  avoided  if  he  became  a  mem- 
ber of  a  firm  or  a  corporation,  and  this  court  wisely 
held  that  that  was  not  the  equal  protection  of  the 
laws.  In  the  third  paragraph  of  the  syllabus  of  that 
case  the  court  laid  down  this  fundamental  doctrine: 

"But  it  is  essential  to  the  validity  of  an  act  under- 
taking to  regulate  the  business,  that  it  shall,  in  its 
requirements,  operate  equally.'* 
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The  legislative  right  to  classification  is  further 
discussed  in  the  case  of  Gentsch  v.  State,  ex  rel. 
McGorray,  71  Ohio  St,  15  L  The  first  paragraph 
of  the  syllabus  reads: 

^^Classification  is  often  proper  and  sometimes 
necessary  in  legj|lation,  in  order  to  define  the 
objects  on  which  a  general  law  is  to  take  effect  and 
in  order  to  definitely  apply  and  effectuate  the  pur- 
poses of  the  legislation;  but  when  classification  is 
unnecessary,  arbitrary,  fictitious  or  otherwise 
faultily  made  and  is  used  to  evade  the  constitutional 
limitations  under  the  form  of  general  legislation, 
stfch  legisla^tion  in  relation  to  a  class  may  be  both 
special  and  unconstitutional/' 

In  a  later  case,  The  Steele,  Hopkins  &  Meredith 
Co.  V.  Miller,  92  Ohio  St.,  115,  the  same  doctrine  is 
discussed  in  the  second  proposition  of  the  syllabus: 

"A  statute  is  general  and  uniform,  within  the  re- 
quirements of  the  constitution,  if  it  operates  equally 
upon  every  person  and  locality  within  the  circum- 
stances covered  by  the  act,  and  when  a  classification 
has  a  reasonable  basis  it  is  not  invalid  merely  be- 
cause not  made  with  exactness  or  because  in  practice 
it  may  result  in  some  inequality." 

This  question  has  been  before  the  supreme  court 
of  the  United  States  more  often  probably  than  be- 
fore any  state  court,  by  reason  of  the  14th  ^^mend- 
ment,  which  directly  and  expressly  guarantees  "the 
equal  protection  of  the  laws.*'  A  case  most  often 
cited  on  this  doctrine  is  that  of  the  Central  Lumber 
Co.  V.  South  Dakota,  226  U.  S.,   157.     Justice 
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Holmes  in  that  case  lays  down  the  following  doc- 
trine, at  page  160: 

**If  the  legislature  shares  the  now  prevailing  be- 
lief as  to  what  is  public  policy  and  finds  that  a  par- 
ticular instrument  of  trade  war  is  being  used 
against  that  policy  in  certain  cases,  it  may  direct  its 
law  against  what  it  deems  th^evil  as  it  actually 
exists  without  covering  the  whole  field  of  possible 
abuses,  and  it  may  do  so  none  the  less  that  the  for- 
bidden act  does  not  differ  in  kind  from  those  that 
are  allowed.'* 

This  doctrine  would  seem  to  squarely  authorize 
the  city  of  Xenia  to  deal  against  the  evil  of  tam- 
porary  obstructions  by  a  single  ordinance,  and  leave 
the  subject  of  permanent  obstructions  to  future 
legislation,  without  impairing  the  ordinance  relative 
to  either. 

To  the  same  effect.  Justice  Holmes  continues : 

"If  a  class  is  deemed  to  present  a  conspicuous  ex- 
ample of  what  the  legislature  seeks  to  prevent,  the 
Fourteenth  Amendment  allows  it  to  be  dealt  with 
although  otherwise  and  merely  logically  not  dis- 
tinguishable from  others  not  embraced  in  the  law." 

In  Middleton  v.  Texas  Power  &  Light  Co.,  249 
U.  S.,  152,  Mr.  Justice  Pitney  says,  at  page  157: 

"There  is  a  strong  presumption  that  a  legislature 
understands  and  correctly  appreciates  the  needs  of 
its  own  people,  that  its  laws  are  directed  to  prob- 
lems made  manifest  by  experience,  and  that  its  dis- 
criminations are  based  upon  adequate  grounds. 
The  equal  protection  clause  does  not  require  that 
state  laws  shall  cover  the  entire  field  of  proper  legis- 
lation in  a  single  enactment.    If  one  entertained  the 
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view  that  the  act  might  as  well  have  been  extended 
to  other  classes  of  employment,  this  would  not 
amount  to  a  constitutional  objection." 

In  a  recent  Ohio  case,  Hall,  Supt.  of  Banks,  v- 
Geiger-Jones  Co.,  242  U.  S.,  539,  Mr.  Justice  Mc- 
Kenna,  in  discussing  the  Blue  Sky  Law  of  Ohio, 
which  was  claimed  to  be  unconstitutional  upon  the 
ground  of  its  discriminations  amounting  to  a  denial 
of  the  equal  protection  of  the  laws,  said  at  page  556: 

"We  cannot  give  separate  attention  to  the  as- 
serted discriminations.  It  is  enough  to  say  that 
they  are  within  the  power  of  classification  which  a 
State  has.  A  State  'may  direct  its  law  against  what 
it  deems  the  evil  as  it  actually  exists  without  cover- 
ing the  whole  .field  of  possible  abuses,  and  it  may 
do  so  none  the  less  that  the  forbidden  act  does  not 
differ  in  kind  from  those  that  are  allowed.'  *' 

He  then  cites  and  approves  the  doctrine  an- 
nounced in  Central  Lumber  Co.  v.  South  Dakota, 
supra. 

This  court  had  before  it  in  a  recent  case,  Yee  Bow 
V.  City  of  Cleveland,  99  Ohio  St.,  269,  this  identical 
question  as  to  classification  and  exemption,  and  this 
court  unanimously  concurred  in  the  following  para- 
graph of  the  syllabus : 

"When  a  city  has  the  right,  under  its  police 
power,  to  impose  regulations  upon  a  business,  the 
validity  of  an  ordinance  cannot  be  attacked  merely 
because  its  scope  was  not  extended  to  cover  the  en- 
tire field  of  possible  abuses  which  such  ordinance 
seeks  to  prevent." 

The  test,  derived  from  the  doctrines  announced 
in  both  federal  and  state  courts  relative  to  classifica- 
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tion,  is  this:  Is  there  a  real  and  substantial  distinc- 
tion in  the  classification  attempted,  or  is  it  merely 
artificial,  arbitrary  or  fictitious,  made  for  the 
purpose  of  avoiding  constitutional  requirements? 
The  classification  into  things  temporary  and  per- 
manent is  of  such  long  standing,  and  so  general  in 
its  application  to  all  kinds  of  conditions  and 
structures  that  to  ask  the  question  is  to  affirmatively 
answer  it.  Legislation  for  years  has  recognized 
this  distinction  in  many  departments  of  activity — 
the  itinerant  or  temporary  vendor  as  distinguished 
from  the  resident  merchant;  the  itinerant  doctor  as 
distinguished  from  the  resident  physician,  etc. 
These  classifications,  so  far  as  they  relate  to  such 
substantial  distinctions,  have  always  been  upheld 
as  within  the  constitutional  provisions.  Such  has 
not  only  been  the  understanding  and  application  in 
the  courts  of  law,  but  likewise  in  the  court  of  the 
common  people  in  their  daily  transactions. 

The  very  context  of  the  body  of  this  ordinance 
clearly  shows  that  it  could  have  no  possible  relation 
or  eflfect  upon  permanent  obstructions,  and  the  pro- 
viso would  therefore  be  only  so  much  verbal  sur- 
plusage. The  ordinance,  in  effect,  gives  a  tem- 
porary license  *'to  place  or  deposit  *  *  *  upon 
any  street,  alley,  sidewalk,  *  *  ♦.  any  wood, 
coal,  box,  barrel,  crate,  *  *  *  for  such  rea- 
sonable time  as  may  be  actually  necessary  for  re- 
ceiving or  discharging  the  same  from  some  store, 
building  or  other  place.^' 

So  that  we  have  here  the  nature  of  the  deposit, 
which  is  free  and  unattached  from  the  public  street, 
and  the  temporary  use  of  the  street  for  such  pur- 
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pose  within  the  rule  of  reason,  and  that  such  deposit 
is  solely  for  the  purpose  of  transfer;  instead  of  hav- 
ing any  reference  to  a  permanent  attachment,  the 
context  shows  that  the  ordinance  is  entirely  of  the 
contrary  nature. 

The  city  of  Xenia  by  this  ordinance  does  not  in 
any  wise  deal  with  its  permanent  obstructions  in  its 
streets  and  public  ways.  They  acquire  no  right; 
they  are  still  outlaws  and  nuisances  that  may  be  re- 
moved in  the  usual  way  and  by  the  usual  remedies. 
This  ordinance  gives  no  permanent  obstructor  any 
right  that  he  did  not  have  theretofore.  Indeed  the 
authorities  are  numerous  and  uniform  to  the  effect 
that  a  municipality  could  not,  either  directly  or  in- 
directly, grant  any  perpetual  right  in  its  streets  to 
any  abutting  owner,  or  others,  for  any  permanent 
obstruction  whatever.  This  ordinance  simply 
makes  penal  the  acts  of  temporary  obstructors  who 
do  not  follow  the  rule  of  reason  laid  down  in  the 
ordinance. 

We  hold  that  the  ordinance  does  not  violate  any 
provision  of  state  or  national  constitution  regard- 
ing the  equal  protection  of  the  laws. 

Judgment  reversed,  and  judgment  for  plaintiff 
in  error. 

Jones,  Matthias  and  Robinson,  JJ.,  concur. 
Johnson  and  Hough,  JJ.,  took  no  part  in  the 
consideration  or  decision  of  the  case. 
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The  Industrial  Commission  of  Ohio  v.  Glenn. 

Workmen's  compensation — Appeal  to  common  pleas  court  —  Limi- 
tation of  time  —  Section  1465-go,  General  Code — Award  denied 
claimant  —  Application  for  rehearing  filed  after  thirty  days  — 
Appeal  does  not  lie  after  rehearing  denied,  when — Rules  of 
industrial  commission  —  Section  I46S'44,  General  Code. 

(No.  16500— Decided  December  14,  1920.) 

Error  to  the  Court  of  Appeals  of  Columbiana 
county. 

Mr.  John  G.  Prices  attorney  general ;  Mr.  R.  R. 
Zurmehly,  special  counsel;  Mr.  Walter  W.  Beck, 
prosecuting  attorney,  and  Mr.  Jesse  C.  Hartley, 
assistant  prosecuting  attorney,  for  plaintiff  in 
error. 

Mr.  P.  M.  Smith  and  Mr.  W.  B.  Moore,  for  de- 
fendant in  error. 

By  the  Court.  The  application  of  Charles 
Glenn  for  compensation  for  an  injury  claimed  to 
have  been  the  result  of  a  fall  from  a  ladder,  while 
in  the  course  of  his  employment,  was  filed  with  the 
Industrial  Commission.  Upon  consideration  the 
commission  rejected  the  claim  on  the  ground  that 
the  disability  which  was  the  basis  thereof  was  not 
caused  by  an  injury  sustained  in  the  course  of  his 
employment.  This  finding  was  made  and  the  claim 
rejected  by  the  commission  on  November  12,  1915. 
From  such  action  an  appeal  was  filed  by  the  claim- 
ant on  October  9,  1917,  in  the  court  of  common 
pleas  of  Columbiana  county,  the  county  wherein  it 
is  claimed  the  injury  was  inflicted. 
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It  is  the  contention  of  the  commission,  in  the 
courts  below,  that  the  action  was  barred  by  reason 
of  the  lapse  of  time,  the  claimant  having  failed  to 
appeal  from  the  final  action  of  the  commission 
within  thirty  days  after  notice  thereof.  The  find- 
ing and  judgment  of  the  court  of  common  pleas 
were  adverse  to  that  contention  and  the  same  were 
affirmed  by  the  court  of  appeals. 

After  this  matter  was  at  issue  before  the  indus- 
trial commission,  the  statute  and  rules  of  the  com- 
mission were  amended.  Since  such  amendments  in 
no  wise  affect  the  question  of  law  presented  in  this 
case,  and  for  convenience  only,  we  will  refer  to  the 
statute  and  rules  as  now  in  force. 

The  provisions  of  Section  1465-90,  General  Code, 
are  as  follows:  "In  case  the  final  action  of  such 
commission  denies  the  right  of  the  claimant  to 
participate  at  all  or  to  continue  to  participate  in 
such  fund  on  the  ground  that  *  *  *  the  acci- 
dent did  not  arise  in  the  course  of  employment 

*  *  *  the  claimant,  within  thirty  (30)  days  after 
the  notice  of  the  final  action  of  such  commission, 
may,  by  filing  his  appeal  in  the  common  pleas  court 
of  the  county  wherein,  the  injury   was   inflicted 

*  *  *,  be  entitled  to  a  trial  in  the  ordinary  way, 
and  be  entitled  to  a  jury  if  he  demands  it.'' 

The  commission  pursuant  to  the  provisions  of 
Section  1465-44,  General  Code,  authorizing  it  to 
adopt  rules  to  govern  its  procedure,  has  made  pro- 
vision for  the  filing  of  applications  for  rehearing 
of  claims  denied  by  the  commission ;  such  rule  pro- 
vides that  within  thirty  days  after  being  notified  of 
the  final  action  of  the  commission  adverse  to  the 
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claimant,  the  claimant  may  file  an  application  for  a 
rehearing,  and  thereupon  the  claim  will  be  again 
assigned  for  hearing,  and  the  claimant  notified  as 
in  the  case  of  original  hearings.  Such  rule  further 
provides  in  substance  that  when  more  than  thirty 
days  have  elapsed  between  the  date  of  the  original 
hearing  and  the  date  of  filing  the  application  for  a 
rehearing  the  commission  will  fix  the  time  and 
place  for  hearing  the  application  for  rehearing,  and 
if  it  then  appears  that  substantial  justice  has  not 
been  done  a  rehearing  will  be  granted;  but  if  upon 
hearing  such  application  the  commission  is  of  the 
opinion  that  substantial  justice  was  done  at  the 
origpbal  hearing  the  claim  for  rehearing  will  be 
denied. 

In  this  case  an  application  for  a  rehearing  was 
not  filed  until  August  7,  1917,  and  such  application 
was  denied  September  25,  1917.  The  appeal  in 
this  case  was  filed  within  thirty  days  thereafter, 
but  not  within  thirty  days  after  the  claim  was  dis- 
allowed. In  fact,  as  these  dates  disclose,  no  appli- 
cation for  a  rehearing  was  filed  until  nearly  two 
years  subsequent  to  the  rejection  of  the  applicant's 
claim  by  the  Industrial  Commission. 

These  rules  of  the  commission  do  not  take 
away  any  right  conferred  upon  the  claimant  by 
law;  rather  they  extend  the  time  for  consideration 
of  the  applicant's  claim  and  give  further  oppor- 
tunity to  present  proofs  before  a  final  order  is  made. 
This,  however,  upon  the  condition  that  such  appli- 
cation for  rehearing  is  filed  within  thirty  days.  If 
that  be  done,  then,  under  the  rules  of  the  com- 
mission, its  final  order  is  deferred  until  the  con- 
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elusion  of  the'further  hearing.  But  when  the  final 
order  is  made,  if  thereby  the  applicant's  claim  be 
rejected  on  either  of  the  grounds  specified  in  Sec- 
tion 1465-90,  General  Code,  the  applicant  within 
thirty  days  after  being  notified  of  such  final  action 
may  appeal  to  the  common  pleas  court,  as  pre- 
scribed in  said  section.  Clearly  if  the  appeal  be  not 
taken  within  such  thirty  days  the  court  of  com- 
mon pleas  does  not  acquire  jurisdiction  to  hear  and 
determine  the  action. 

The  further  rule  wherein  it  is  provided  that  the 
commission  will  consider  an  application  for  a  re- 
hearing, even  though  filed  subsequent  to  said  thirty 
days,  evidences  a  desire  and  purpose  upon  the  part 
of  the  Industrial  Commission  to  give  most  careful 
consideration  to  every  claim,  and  it  cannot  be  held 
that  the  adoption  of  such  rule  by  the  commission 
serves  to  repeal  the  limitation  prescribed  by  the 
legislature. 

The  view  taken  by  counsel  for  the  applicant 
would  permit  an  appeal,  no  matter  how  many  years 
subsequent  to  the  rejection  of  such  claim  by  the 
Industrial  Commission,  provided  that  an  applica- 
tion for  a  rehearing  was  filed  and  the  same  denied 
by  the  Industrial  Commission  within  thirty  days 
prior  to  the  filing  of  such  appeal.  The  claimant 
cannot  by  the  mere  act  of  filing  such  application  for 
rehearing,  which  is  denied,  re-vest  himself  with  a 
right  which  he  has  lost  under  the  express  terms 
of  the  very  statute  upon  which  he  must  rely 
for  any  relief  whatever.  The  argument  of 
counsel  for  applicant,  that  the  thirty-day  period  for 
appeal  does  not  begin  to  run  iintil  the  final  order, 
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that  the  final  order  is  the  last  order  •  that  there  is 
no  limitation  of  time  far  filing  an  application  for 
rehearing,  and  that  action  by  the  commission  re- 
fusing to  grant  such  rehearing  is  their  last  order, 
travels  in  a  circle,  and  if  adopted  would  completely 
wipe  out  any  and  all  limitations  upon  time  for 
appeal.   - 

It  can  readily  be  seen,  as  urged  upon  the  hear- 
ing, that  if  the  rule  of  the  commission  could  have 
the  effect  of  indefinitely  extending  the  time  for 
filing  an  appeal,  it  would  become  necessary  for  the 
commission  to  amend  its  rules  so  that  there  could 
be  no  application  for  a  rehearing  filed  subsequent 
to  thirty  days,  thus  working  an  injury  instead  of 
conferring  a  benefit  upon  those  in  whose  interest 
the  workmen's  compensation  act  was  passed. 

In  our  opinion  the  Industrial  Commission,  by  the 
adoption  of  such  rules,  attempted  to  afford  the 
widest  latitude  possible  for  a  fair  and  full  investiga- 
tion of  every  claim,  and  that  is  commendable,  but 
^  it  has  not  the  power  to  extend  the  time  for  appeal 
expressly  fixed  by  statute;  nor  has  this  court  such 
power.  The  limitation  has  been  fixed  by  a  legis- 
lative provision  which  is  clear  and  explicit,  and  if 
the  time  for  appeal  so  prescribed  is  too  short  the 
legislature  should  so  amend  the  law  as  to  afford 
a  proper  period  for  such  purpose.  That  limitation 
as  fixed  by  the  statute  in  force  is  thirty  days.  The 
application  in  this  case  was  filed  nearly  two  years 
after  the  order  of  the  commission  disallowing  the 
claim.  The  common  pleas  court  did  not  have  juris- 
diction to  entertain  the  appeal. 
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This  view  requires  the  reversal  of  the  judgment 
of  the  court  of  appeals;  and  proceeding  to  render 
the  judgment  which  the  court  of  appeals  should 
have  rendered  the  judgment  of  the  common 
pleas  court  is  reversed  and  on  the  undisputed  facts 
judgment  is  rendered  for  the  plaintiff  in  error. 

Judgment  reversed,  and  judgment  for  plaintiff  in 
error. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson  and 
Robinson,  JJ.,  concur. 

Hough,  J.,  not  participating. 


The  State,  ex  rel.  The  European  Accident 
Insurance  Co.,  v.  Tomlinson,  Superin- 
tendent OF  Insurance. 

Insurance — Foreign  corporations — Deposits  with  superintendent  of 
insurance  —  Section  9510  (2),  General  Code  —  License  to  con^ 
tract  casualty  and  handing  ifisurance-^  Reinsurance  of  indem- 
nity contracts  prohibited,  when  —  Section  665,  General  Code  — 
Revocation  or  cancellation  of  license  —  Section  617,  General 
Code  —  Reinsurance  contracts  executed  in  foreign  state, 

1.  Without  depositing  the  sum  of  $50,000  in  bonds  with  the  Superin- 
tendent of  Insurance,  as  required  by  Section  9510  (2),  General 
Code,  an  alien  insurance  company  made  a  contract  in  a  foreign 
-  state  with  a  foreign  insurance  company  which  had  authority  to 
make  liability  insurance,  whereby  such  alien  company  engaged 
to  reinsure  a  portion  of  the  liability  risks  of  such  foreign  com- 
pany incurred  in  this  state.  Such  contract  of  reinsurance  was 
not  authorized  by  any  law  of  this  state,  but  was  prohibited  by 
Section  665,  General  Code,  which  forbids  such  contracts  unless 
the  law  requiring  such  deposit  has  been  complied  with. 
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2.  If  such  alien  insurance  company  has  been  licensed  by  the  Super- 

intendent of  Insurance  to  do  general  casualty  and  bonding  busi- 
ness, and  it  is  discovered  that  it  has  made  such  contracts  for 
liability  reinsurance,  the  license  so  issued  becomes  subject  to 
cancellation  by  the  state. 

3.  Section  617,  General  Code,  imposes  continuing  powers  upon  the^ 

Superintendent  of  Insurance,  requiring  him  to  see  that  the  in- 
surance laws  are  enforced  And  if  he  discovers  that  a  licensee 
is  contracting  reinsurance  without  having  made  the  deposit  re- 
quired by  Section  9510  (2),  General  Code,  the  superintendent, 
under  authority  of  the  former  section,  has  power  to  revoke  the 
license. 

(No.  16619— Decided  December  21,  1920.) 

In  Mandamus. 

The  relator  is  a  British  corporation  authorized 
to  make  all  kinds  of  insurance  and  has  its  head 
office  in  the  city  of  New  York.  This  corporation 
since  December  28,  1911,  had  fully  complied  with 
and  been  duly  licensed  by  the  Superintendent  of 
Insurance  of  Ohio  to  transact  certain  insurance 
business  in  this  state  and  maintained  therein  the 
deposits  required  by  law  to  be  made  with  the  Super- 
intendent of  Insurance  for  the  security  of  its  policy- 
holders. It  had  likewise  complied  with  the  law  of 
the  state  of  New  York,  wherein  its  head  office  was 
located,  in  that  respect.  It  was  therefore  duly 
licensed  by  the  Superintendent  of  Insurance  to 
transact  business  continuously  until  the  year  1920 
when  it  desired  a  renewal  of  its  license. 

In  January,  1920,  it  again  filed  with  the  Superin- 
tendent of  Insurance  a  statement  of  its  condition 
as  required  by  law,  and  otherwise  fully  complied 
with  all  the  requirements  of  law  necessary  for  the 
issuance  of  a  license  to  transact  certain  classes  of 
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insurance  business  in  this  state.  It  did  not  then 
nor  thereafter  deposit  with  the  Superintendent  of 
Insurance  the  sum  of  $50,000  in  bonds  required  of 
insurance  companies  of  another  state  or  country 
which  are  admitted  to  transact  the  business  of  in- 
demnifying employers  and  others  under  Section 
9510,  General  Code.  The  license  obtained  by  the 
relator  from  the  Superintendent  of  Insurance  on 
March  1,  1920,  gave  authority  to  the  relator  to 
transact  general  casualty  insurance  and  bonding 
business  in  the  state  but  not  to  transact  liabilty  in- 
surance. By  stipulation  it  appears  that  certain 
other  foreign  insurance  companies  admitted  to  do 
liability  business  in  this  state,  including  the  Hart- 
ford Accident  &  Indemnity  Company  of  Con- 
necticut, have  entered  into  insurance  treaties  or 
contracts  with  relator,  whereby  the  relator  rein- 
sured certain  portions  of  the  liabilities  of  those 
companies  that  might  arise  from  policies  issued  in 
Ohio  to  residents  of  Ohio.  None  of  these  insur- 
ance companies  are  mutual  companies  and  the  con- 
tracts of  reinsurance  were  made  in  the  state  of 
New  York.  Upon  disclosure  of  the  facts  relating 
to  the  reinsurance  contracts,  the  Superintendent  of 
Insurance  of  Ohio,  on  April  23,  1920,  revoked  the 
license  of  the  relator  to  transact  casualty  insur- 
ance and  bonding  business  in  Ohio  for  the  sole 
reason  that  the  relator  had  made  and  was  making 
reinsurance  contracts  in  the  state  of  New  York, 
whereby  said  relator  reinsured  portions  of  the  lia- 
bilities of  such  foreign  companies  which  had  been 
admitted  to  do  liability  business  in  Ohio  by  in- 
demnifying employers  and  others  against  loss  or 
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damage  to  persons  for  injury  or  death  resulting  by 
accident  to  employes  and  others,  but  not  inchiding 
workmen's  compensation  insurance. 

The  foregoing  facts  are  set  forth  in  the  petition 
of  the  relator  for  a  writ  of  mandamus,  command- 
ing the  Superintendent  of  Insurance  to  issue  a 
license  to  it  authorizing  it  to  make  the  insurance  so 
authorized  in  said  license  which  was  revoked  by  the 
Superintendent  of  Insurance.  The  defendant  chal- 
lenged the  Sufficiency  of  the  petition  by  a  general 
demurrer. 

Messrs.  Vorys,  Safer,  Seymour  &  Pease,  for 
relator. 

Mr.  John  G.  Price,  attorney  general,  and  Mr.  B. 
IV.  Gearheart,  for  respondent. 

Jones,  J.  Section  9510  (2),  General  Code,  au- 
thorizes insurance  companies  to  do  various  kinds  of 
insurance  business  as  provided  in  that  section; 
among  others  it  is  provided  that  they  may  "make 
insurance  to  indemnify  employers  against  loss  or 
damage  for  personal  injury  or  death  resulting  from 
accidents  to  employes  or  persons  other  than  em- 
ployes and  to  indemnify  persons  and  corporations 
other  than  employers  against  loss  or  damage  for 
personal  injury  or  death  resulting  from  accidents 
to  other  persons  or  corporations.  But  a  company 
of  another  state,  territory,  district  or  country  ad- 
mitted to  transact  the  business  of  indemnifying 
employers  and  others,  in  addition  to  any  other 
deposit  required  by  other  laws  of  the  state,  shall 
deposit  with  the  superintendent  of  insurance  for 
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the  benefit  and  security  of  all  its  policy  holders, 
fifty  thousand  dollars  in  bonds/'  etc. 

It  is  claimed  by  the  Superintendent  of  Insurance 
that  under  the  provisions  of  that  section  the  making 
of  reinsurance  contracts  in  the  state  of  New  York 
was,  in  effect,  a  doing  of  liability  insurance  busi- 
ness in  this  state;  and  that  such  business  of  reinsur 
ance,  under  the  circumstances  related  in  the  fore- 
going statement,  was  not  permitted  ^nless  the  de- 
posit of  $50,000  was  made  with  the  Superintendent 
of  Insurance  for  the  benefit  of  policy-holders;  and 
that  the  license  of  March  1,  1920,  authorized  the 
relator  to  transact  only  general  casualty  insurance 
and  bonding  business  in  Ohio  and  did  not  permit  it, 
either  directly  or  indirectly,  to  reinsure  liability 
risks  without  first  making  the  deposit  referred  to. 

Section  9567,  General  Code,  provides  that  in- 
surance companies,  other  than  life,  organized  under 
or  incorporated  by  a  foreign  government  shall  file 
statements' of  their  condition  and  affairs  in  the  office 
of  the  Superintendent  of  Insurance,  and  that  if 
such  statements  are  satisfactory,  and  the  deposits 
required  are  maintained,  the  superintendent  may 
issue  renewal  certificates  of  authority  to  do  busi- 
ness in  this  state.  Under  another  section  of  the 
Code  all  certificates  of  authority  and  licenses  of 
companies  authorized  or  admitted  to  do  business 
relating  to  insurance  other  than  life  shall  expire 
on  the  first  day  of  March  after  they  are  issued. 

Counsel  for  relator  seek  immunity  from  the  re- 
quirement to  make  the  additional  deposit  of  $50,- 
000,  under  Section  9510,  General  Code,  basing  their 
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claim  upon  the  fact  that  the  relator  has  not  made  a 
contract  of  insurance  but  of  reinsurance;  that  by 
reason  thereof  it  is  not  doing  a  liability  insurance 
business  in  this  state,  but  is  simply  doing  the  busi- 
ness of  reinsuring  liability  business  outside  of  the 
state  with  a  foreign  company  admitted  to  make 
liability  insurance  in  Ohio;  and  it  is  insisted  that 
the  Ohio  insurance  laws  nowhere  prevent  reinsur- 
ance contracts  of  this  character.  We  do  not  con- 
cur in  this  view.  Without  referring  to  other  pro- 
visions of  the  insurance  code  it  is  evident  to  us 
that  the  policy  of  this  state  controlling  contracts 
of  insurance^nd  reinsurance  made  by  domestic  and 
other  companies  in  other  classes  of  insurance  ap- 
plies to  the  business  of  making  insurance  or  re- 
insuring liability  risks.  In  some  classes  of  insur- 
ance this  policy  has  been  expressed  in  definite 
terms.  But  Section  665,  General  Code,  although 
not  so  specific  as  other  statutes  relating  to  reinsur- 
ance, forbids  engagement  in  the  insurance  busi- 
ness directly  or  indirectly,  unless  the  business  is 
"expressly  authorized  by  the  laws  of  this  state." 
It  may  be  conceded  that  the  relator  had  the  com- 
mon-law ,  right  of  making  reinsurance  contracts. 
However,  that  contention  is  not  available  here,  if 
this  right  of  reinsurance  is  denied  or  if  relator  must 
first  be  authorized  by  the  state  law  in  accordance 
with  the  provisions  of  that  section.  Section  665, 
General  Code,  provides  that: 

"No  company,  corporation,  or  association, 
whether  organized  in  this  state  or  elsewhere,  shall 
engage  either  directly  or  indirectly  in  this  state  in 
the  business  of  insurance,  or  enter  into  any  con- 
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tracts  substantially  amounting  to  insurance,  or  in 
any  manner  aid  therein,  or  engage  in  the  business 
of  guaranteeing  against  liability,  loss  or  damage, 
unless  it  is  expressly  authorized  by  the  laws  of  this 
state,  and  the  laws  regulating  it  and  applicable 
thereto,  have  been  complied  with." 

This  section  of  the  insurance  code  is  sufficiently 
comprehensive  to  cover  this  case.  It  provides  that 
no  company,  whether  organized  in  this  state  or 
elsewhere  shall  enter  into  any  contract  substantially 
amounting  to  insurance  or  in  any  manner  aid  there- 
in or  engage  in  the  business  of  guaranteeing  against 
liability,  unless  such  company  is  expressly  author- 
ized by  the  laws  of  this  state,  and  unless  such  laws 
regulating  it  have  been  complied  with. 

The  contract  of  the  relator  made  with  the  Hart- 
ford and  other  companies  in  New  York  state  was 
made  in  aid  of  those  companies  and  was  in  effect 
engaging  in  the  business  of  guaranteeing  such  com- 
panies against  a  portion  of  their  liabilities  and  risks 
that  might  be  incurred  under  their  policies  written 
in  this  state.  This  indirect  method  of  insurance, 
cannot  be  done  under  the  sanction  of  that  section 
without  compliance  with  the  laws  regulating  liabil- 
ity insurance,  one  of  which  was  the  compliance  with 
'  Section  9510,  General  Code,  which  required  a  de- 
posit to  be  made  with  the  Superintendent  of  Insur- 
ance for  the  benefit  of  the  policy-holders  in  the 
state.  Since  the  making  of  contracts  for  reinsur- 
ance is  conceded,  the  fact  that  such  contracts 
were  made  in  a  foreign  state  by  an  alien  company 
with  other  companies  actually  admitted  to  make 
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liability  insurance  in  Ohio  does  not  remove  the 
ban  of  the  statute,  for  the  quoted  section  applies  to 
all  companies  whether  organized  in  this  state  or 
elsewhere. 

We  do  not  have  the  situation  arising  in  the  re- 
ported case  of  Allgeyer  v.  Louisiana,  165  U.  S.,  578- 
If  it  be  conceded  that  the  state  might  not  interfere 
with  an  insurance  contract  made  in  a  foreign  state 
by  a  foreign  company,  non  constat  that  the  state 
may  not  impose  conditions  under  which  such  for- 
eign or  alien  company  may  be  permitted  to  do  in- 
surance business  in  Ohio.  We  have  not  the  ques- 
tion of  contract  before  us.  In  that  respect  nothing 
is  claimed.  The  state  simply  says,  in  effect,  "you 
must  comply  with  our  laws,  if  you  seek  a  license  to 
do  insurance  business  here."  While  the  relator, 
flaunting  its  violation  of  law,  answers,  "you  must 
license  my  casualty  and  bonding  business,  if  I  do 
violate  your  law  in  other  fields  of  insurance."  We 
have  for  consideration  the  question  of  license  only. 
There  is  no  inherent  right  for  license  existing  in 
favor  of  the  relator.  That  is  granted  by  favor  of 
the  state  and  only  upon  conditions  which  the  state 
imposes. 

This  distinction  is  made  in  Doyle  v.  Continental 
Ins.  Co.,  94  U.  S.,  535.  There  the  state  of  Wis- 
consin imposed  a  condition  that  no  foreign  insur- 
ance company  could  transfer  a  state  suit  to  a  fed- 
eral court  without  subjecting  its  license  to  revoca- 
tion.   Mr.  Justice  Hunt,  in  deciding  the  case,  said: 

"It  is  said  that  we  thus  indirectly  sanction  what 
we  condemn  when  presented  directly;  to-wit,  that 
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we  enable  the  state  of  Wisconsin  to  enforce  an 
agreement  to  abstain  from  the  Federal  courts.  This 
is  an  'inexact  statement/  The  effect  of  our  de- 
cision in  this  respect  is  that  the  State  may  com- 
pel the  foreign  company  to  abstain  from  the  Fed- 
eral courts,  or  to  cease  to  do  business  in  the  state. 
It  gives  the  company  the  option.  This  is  justifiable, 
because  the  complainant  has  no  constitutional  right 
to  do  business  in  that  State;  that  State  has  author- 
ity at  any  time  to  declare  that  it  shall  not  transact 
business  there." 

We,  therefore,  hold  that  the  relator's  contract  of 
reinsurance,  although  made  in  the  state  of  New 
York,  under  the  circumstances  detailed,  was  in 
violation  of  the  provisions  of  Section  665,  General 
Code. 

The  Superintendent  of  Insurance  had  issued  a 
license  to  the  relator  to  make  casualty  insurance 
and  to  do  a  bonding  business  only.  Did  he  have 
the  power  to  revoke  the  license  so  issued  for  those 
purposes  upon  discovering  that  the  relator  was 
violating  Section  665,  General  Code?  Since  we 
have  decided  that  it  was  a  violation  of  law,  the 
sole  question  remains  whether  or  not  the  Super- 
intendent of  Insurance  had  the  power  of  revoca- 
tion. 

Section  617,  General  Code,  provides  that  "The 
superintendent  of  insurance  shall  see  that  the  laws 
relating  to  insurance  are  duly  executed  and  en- 
forced." The  further  provisions  of  that  section 
require  the  Superintendent  of  Insurance  to  insti- 
tute criminal  proceedings  for  its  violation.     The 
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State  might  also  have  exercised  the  power  of  ouster 
by  proceedings  in  quo  warranto.  (  State,  ex  rel.,  v. 
W.  U.  M.  Life  Ins.  Co.,  47  Ohio  St.,  167;  State, 
ex  rel,,\,  Ins.  Co.,  49  Ohio  St.,  440.)  But  these 
remedies  are  not  exclusive.  The  more  effectual 
way  to  execute  and  enforce  the  insurance  laws  un- 
der the  provisions  of  that  section  was  to  revoke 
the  license  of  the  offending  company  as  the  Super- 
intendent did.  The  law  gives  him  continuing 
powers  of  supervision  and  requires  him  to  see  that 
the  insurance  laws  are  enforced.  And  while  no 
specific  power  of  revocation  has  been  lodged  in 
him,  we  are  constrained  to  the  view  that  this  clause 
of  the  section  gave  him  full  authority  to  revoke 
the  license  of  March  1,  1920,  in  order  to  secure 
compliance  with  the  insurance  laws.  The  just  right 
of  the  relator  can  be  safeguarded  by  proceedings 
in  mandamus,  and  if  it  be  found  that  the  superin- 
tendent has  revoked  the  license  without  legal  cause, 
such  proceedings  afford  it  an  adequate  hearing 
where  all  questions  can  be  judicially  determined. 
The  relator  seeks  a  writ  of  mandamus  com- 
manding the  Superintendent  of  Insurance  to  issue 
a  license  to  relator  authorizing  it  to  make  the  in- 
surance so  authorized  in  said  license.  Had  the 
relator  disclaimed  the  right  to  make  liability  re- 
insurance contracts,  with  which  it  is  charged,  and 
disavowed  the  further  purpose  of  making  such 
contracts,  thereby  confining  its  activities  to  casualty 
and  bonding  business,  this  court  might  be  willing 
to  grant  the  writ  prayed  for;  but  when  it  seeks 
that  remedy  without  such  disavowal,  and  while 
still  violating  the  provisions  of  the  state  law  re- 
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lating  to  insurance,  the  relator  cannot  establish  a 
clear  right  for  this  writ.  Demurrer  sustained  and 
writ  denied. 

Writ  denied. 

Nichols,  C  J.,  Matthias,  Johnson,  Hough, 
Wanamaker  and  Robinson,  JJ.,  concur. 


Allard  v.  Board  op  Education  of  Madison 
Township  Rural  School  District. 

Schools — Bond  issue  for  site  and  schoolhouse  —  Submission  of 
question  to  electors '^  SecHon  762$,  General  Code  ^Purchase 
of  transportation  equipment  not  authorised -- Proposition  suh^ 
mitted  included  authorised  and  unauthorised  purposes — /»- 
junction  against  issuing  bonds, 

(No.  16690  — Decided  December  21,  1920.) 

Error  to  the  Court  of  Appeals  of  Scioto  county, 

Messrs.  Blair  &  Blair  and  Mr.  Harry  Bail,  for 
plaintiff  in  error. 

Mr.  George  IV.  Sheppard,  prosecuting  attorney; 
Mr.  Russell  Knepper;  Messrs.  Millar  &  Mickleth- 
wait  and  Messrs.  Miller  &  Searl,  for  defendant  in 
error. 

By  the  Court.  On  February  26,  1919,  pursu- 
ant to  a  resolution  theretofore  passed  by  the  Board 
of  Education  of  the  Madison  Township  Rural 
School  District,  Scioto  county,  an  election  was  held 
whereat  there  was  submitted  to  the  electors  of  said 
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district  the  question  of  issuing  and  selling  bonds 
for  the  following  specified  purposes,  and  in  the 
amounts  stated:  to  build  a  centralized  grade  and 
high  school  building  $35,000;  to  purchase  a  site  for 
such  building  $750;  to  purchase  motor  trucks  and 
school  wagons  $4000.  Such  proceedings  were  pur- 
suant to  the  provisions  of  Section  7625,  General 
Code,  the  board  of  education  having  found,  and 
stated  in  its  resolution,  that  the  funds  at  its  dis- 
posal, or  that  could  be  raised  under  the  provisions 
of  Sections  7629  and  7630,  General  Code,  were  not 
sufficient  to  accomplish  its  announced  purpose.  A 
majority  of  the  electors  voted  in  favor  of  the  prop- 
osition submitted,  and  the  board  of  education  pro- 
ceeded to  advertise  the  bonds  for  sale.  Action  was 
brought  to  restrain  the  same.  The  common  pleas 
court  granted  the  injunction  and  perpetually  en- 
joined the  issuance  and  sale  of  any  and  all  of  said 
bonds.  The  court  of  appeals,  upon  appeal,  ordered 
that  the  injunction  be  modified,  permitting  the  issu- 
ance and  sale  of  the  bonds  excepting  those  for  the 
purchase  of  motor  trucks  and  wagons,  and  as  to 
those  the  injunction  was  continued  undisturbed. 
The  plaintiflF  below  prosecuted  error  to  this  court. 

The  board  of  education  had  authority  to  submit 
to  the  electors  the  question  of  issuing  bonds  of  the 
district  only  for  some  one  or  more  of  the  purposes 
Stated  in  Section  7625,  General  Code.  By  the  pro- 
visions of  that  section  authority  is  conferred  to 
submit  to  the  electors  of  the  district  the  question  of 
issuing  bonds  for  an  amount  estimated  to  be  neces- 
sary to  purchase  a  site  or  to  erect  a  schoolhouse 
or  to  complete  one  partially  built  or  to  enlarge, 
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repair  or  furnish  a  schoolhouse  or  purchase  real 
estate  for  playground  purposes  or  to  do  any  or  all 
of  such  things  if  the  board  finds  that  the  funds 
at  its  disposal  or  that  can  be  raised  under  the  pro- 
visions of  Sections  7629  and  7630,  General  Code/ 
are  not  sufficient  to  accomplish  the  purpose  and  that 
a  bond  issue  is  necessary  therefor.  The  history  of 
Section  7625,  General  Code,  shows  that  various 
stated  purposes  have  been  added  from  time  to  time, 
the  last  having  been  added  in  1911,  but  the  legis- 
lature has  not  seen  fit  to  authorize  the  issuance  of 
bonds  for  the  purpose  of  purchasing  motor  trucks 
or  wagons. 

While  the  requirement  is  made  by  various  pro- 
visions of  the  law  that  boards  of  education  shall 
provide  adequate  school  privileges  for  the  youth  of 
school  age,  and  in  pursuance  of  that  policy  boards 
of  education  are  required  to  provide  means  of 
transportation  for  pupils  under  certain  circum- 
stances, yet  no  authority  has  been  expressly  con- 
ferred to  submit  the  question  of  issuance  of  bonds 
for  such  purpose  under  Section  7625,  General  Code, 
or  other  provision  of  the  statute,  and  none  can  be 
implied. 

In  this  instance  but  one  proposition  was  submit- 
ted and  it  included  with  purposes  for  which  the 
issuance  of  bonds  is  authorized  a  purpose  for  which 
there  is  no  legal  authority  for  the  issuance  of  bonds, 
and  with  no  opportunity  afforded  the  electors  to 
vote  separately  on  the  question  of  issuing  bonds  for 
the  various  purposes  stated.  While  that  would  be 
unnecessary  if  all  were  expressly  authorized  by 
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law,  the  fact  that  all  were  here  included  iir  one 
proposition,  and  the  electors  of  the  district  were 
therefore  required  to  and  did  vote  for  or  against 
the  proposal  as  an  entirety,  makes  it  impossible  to 
ascertain  whether  the  issuance  of  bonds  for  the 
purposes  stated  other  than  that  for  purchasing 
motor  trucks  and  wagons  has  the  approval  of  a 
majority  of  the  electors  of  the  district. 

The  court  of  common  pleas  was  right  therefore 
in  granting  the  injunction.  The  judgment  of  the 
court  of  appeals  is  reversed,  arjd  judgment  rendered 
for  plaintiff  in  error,  as  prayed  in  the  petition. 

Judgment  reversed,  and  judgment  for  plaintiff 
in  error. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson, 
Hough,  Wanamaker  and  Robinson,  JJ.,  concur. 
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DoNAHEY,  Auditor  of  State,  v.  The  State,  ex 
REL.  Marshall. 

Public  utilities  commission  —  Salaries  of  commissioners  —  Section 
2250-2,  General  Code  (108  O,  L.,  pt.  2, 1154)  —  Change  during  ex- 
isting term  —  Section  20,  Article  II,  Constitution, 

(No.  16723 --Decided  December  21,  1920.) 

Error  to  the  Court  of  Appeals  of  Franklin 
county. 

Mr.  John  G.  Price,  attorney  general,  and  Mr. 
B.  W.  Gearheart,  for  plaintiff  in  error. 

Mr.  Frank  Davis,  Jr.,  and  Mr.  P.  R.  Taylor,  for 
defendant  in  error. 

By  THE  Court.  The  relator,  defendant  in  error, 
commenced  a  proceeding  in  mandamus  in  the  court 
of  appeals  of  Franklin  county  to  require  the  auditor 
of  state  to  pay  him  as  a  member  of  the  public 
utilities  commission  the  increased  compensation 
provided  by  Section  2250-2,  General  Code,  passed 
January  22,  1920. 

The  petition  avers  that  the  relator  was  appointed 
to  the  office  March  21,  1917,  for  the  term  of  six 
years,  at  which  time  his  duties  were  limited  to  those 
specified  by  provisions  of  the  General  Code  in  force 
at  that  time,  but  that  since  then  new  duties  have 
been  imposed  upon  relator  as  a  member  of  the  com- 
mission, which  are  not  in  any  way  germane  or  inci- 
dent to  those  required  of  him  at  the  time  of  his 
appointment.  The  petition  sets  out  a  number  of 
these  duties  in  detail. 
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The  petition  further  alleges  that  no  part  of  the 
salary  of  the  relator  was  at  the  time  of  his  appoint- 
ment, or  is  now,  payable  out  of  the  general  revenue 
funds  of  the  state,  nor  from  any  funds  raised  by 
taxation  by  the  state,  but  by  provisions  of  Section 
606,  General  Code,  was  and  is  payable  out  of  cer- 
tain sums  assessed  against  the  railroads  and  public 
utilities  within  the  state  and  paid  by  such  railroads 
and  utilities  for  this  and  similar  purposes  only. 

To  this  petition  the  plaintiff  in  error  demurred. 
The  demurrer  was  overruled,  and,  as  the  auditor 
did  not  desire  to  plead  further,  judgment  was  en- 
tered in  favor  of  the  relator.  This  proceeding  is 
brought  to  reverse  the  judgment  below.  The  de- 
murrer of  the  defendant  below  was  predicated  on 
the  provisions  of  Section  20,  Article  II  of  the 
Constitution,  viz. :  "The  general  assembly,  in  cases 
not  provided  for  in  this  constitution,  shall  fix  the 
term  of  office  and  the  compensation  of  all  officers; 
but  no  change  therein  shall  affect  the  salary  of  any 
officer  during  his  existing  term,  unless  the  office 
be  abolished." 

The  relator  contends  that  this  constitutional 
provision  has  no  application  here  for  two  reasons: 
first,  because  the  constitution  refers  only  to  salaries 
payable  out  of  public  funds  raised  by  taxation,  and 
not  to  special  assessments  which  are  in  the  nature 
of  fees  and  costs;  second,  that  new  duties  have  been 
imposed  upon  the  relator  as  a  member  of  the  com- 
mission, entirely  foreign  to  those  required  of  him 
when  he  became  a  member. 

The  amended  section  under  which  the  relator 
claims    increased   compensation,    Section   2250-2, 
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General  Code  (108  O.  L.,  pt.  2,  1154),  provides 
that  "Each  of  the  members  of  the  public  utilities 
commission  of  Ohio  shall  receive  an  annual  salary 
of  six  thousand  dollars,  payable  in  the  same  manner 
as  the  salaries  of  other  state  officers  are  paid."  It 
is  of  course  conceded  that  this  amended  section  is  a 
valid  constitutional  enactment,  but  it  is  contended 
it  can  not  apply  to  members  of  the  commission 
during  their  existing  terms.  It  is  provided  in 
Section  606,  General  Code,  that  the  assessments 
referred  to  shall  be  made  upon  the  railroads 
and  public  utilities  in  the  manner  specified,  and 
that,  on  or  before  the  first  day  of  August  next 
following,  the  commission  shall  certify  to  the 
auditor  of  state  the  amount  of  such  assessment 
appropriated  by  it  to  each  railroad  and  public  util- 
ity, who  shall  certify  such  amount  to  the  treasurer 
of  state,  who  shall  collect  and  pay  the  same  into  the 
state  treasury  to  the  credit  of  a  special  fund  for 
the  maintenance  of  the  department  of  such  public 
utilities  commission. 

By  the  terms  of  the  salary  act  above  quoted,  each 
of  the  members  of  the  commission  is  entitled  to 
receive  an  annual  salary  of  six  thousand  dollars, 
payable  in  the  same  manner  as  the  salaries  of  other 
state  officers  are  paid. 

It  is  conceded  that  the  members  of  the  commis- 
sion are  officers  and  that  this  section  fixes  their 
salary  as  such  officers.  The  provisions  of  Section 
20,  Article  II  of  the  Constitution,  are  comprehen- 
sive. Those  provisions  prohibiting  a  change  aflfect- 
ing  "the  salary  of  any  officer  during  his  existing 
term,"  are  not  limited  to  officers  whose  salaries  are 

Digitized  by  VjOOQ  IC 


476  JANUARY  TERM,  1920.         [101  O.  S. 

Opinion  Per  Curiam, 

paid  out  of  the  general  revenues,  but  include  all' 
officers.  The  fact  that  the  fund  to  be  used  for 
the  maintenance  of  the  department  of  public  utilities 
commission  is  created  by  assessments  does  not 
change  the  fact  that  the  money  therein  is  public 
money.  Moreover,  if  the  fund  so  created  should 
not  be  sufficient  to  pay  the  salaries  and  expenses, 
it  would  not  alter  the  right  of  the  members  to  re- 
ceive the  salary  fixed  by  the  statute.  In  such  case  it 
would  be  paid  out  of  the  general  revenues  the  "same 
as  other  officers  are  paid."  The  legislature  itself 
specifically  makes  this  clear  by  the  provisions  of 
the  general  appropriation  act,  108  Ohio  Laws,  pt. 
1>  page  733  et  s.eq,,  in  which  provision  is  made  for 
payment  of  any  balance.  Nor  do  we  find  it  possible 
to  concur  with  the  defendant  in  error  in  the  con- 
tention that  his  case  is  relieved  from  the  application 
of  the  constitutional  provision  by  the  fact  that  new 
duties  not  germane  to  those  formerly  required  of 
him  have  been  imposed  by  the  legislature.  It  is  a 
familiar  rule  that  when  a  public  officer  takes  office 
he  undertakes  to  perform  all  of  its  duties,  although 
some  of  them  may  be  called  into  activity  for  the 
first  time  by  legislation  passed  after  he  enters  upon 
his  term.  As  said  by  Bradbury,  J.,  in  Strawn  v. 
Commissioners  of  Columbiana  County,  47  Ohio 
St.,  404,  at  page  408:  "The  fact  that  a  duty  is  im- 
posed upon  a  public  officer  will  not  be  enough  to 
charge  the  public  with  an  obligation  to  pay  for  its 
performance,  for  the  legislature  may  deem  the 
duties  imposed  to  be  fully  compensated  by  the  priv- 
ileges and  other  emoluments  belonging  to  the  of- 
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fice/'  That  case  is  commented  on  with  approval  by 
Judge  Spear  in  Jones,  Auditor,  v.  Commissioners  of 
Lucas  County,  57  Ohio  St.,  189,  209,  which  is  like- 
wise approved  in  Clark  v.  Board  of  County  Com- 
missioners  of  Lucas  County,  58  Ohio  St.,  107,  109. 
To  the  same  effect  is  State,  ex  rel.  Enos,  v.  Stone, 
92  Ohio  St.,  63. 

In  Twiggs  v.  Wing  field,  147  Ga.,  790,  it  is  said: 
"A  public  officer  takes  his  office  cum  onere,  and  so 
long  as  he  retains  it  he  undertakes  to  perform  its 
duties  for  the  compensation  fixed,  whether  such 
duties  be  increased  or  diminished."  See  also  State, 
ex  rel  Noble,  v.  Mitcheh  220  N.  Y.,  86;  State,  ex 
rel.  Bryant,  v.  Donahey,  Auditor,  96  Ohio  St.,  247, 
and  Board  of  County  Commissioners  of  Creek 
County  v.  Bruce,  51  Okla.,  541,  152  Pac.  Rep.,  125. 

No  provision  of  our  statutes  has  been  called  to 
our  attention  which  in  our  judgment  imposes  new 
duties  upon  the  relator  not  within  the  scope  of  the 
purposes  and  contemplation  of  the  legislature  in 
the  creation  of  the  department  of  which  the  relator 
is  a  member.  The  commission  has  not  been  in- 
vested with  a  new  office.  The  functions  of  the  office 
and  the  object  of  every  new  duty  are  simply  to 
better  effectuate  the  original  end  desired.  It  must 
be  remembered  that  Section  2250-2,  General  Code, 
makes  no  reference  to  any  new  duties  or  to  any 
extra  service.  It  is  general  and  simply  fixes  the 
annual  salary  of  the  public  utilities  commission 
members  at  $6,000  payable  in  same  manner  as 
salaries  of  the  state  officers  are  fixed. 
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For  the  reasons  given  we  think  the  demurrer 
to  the  petition  should  have  been  sustained,  and, 
therefore,  the  judgment  will  be  reversed. 

Judgment  reversed. 

Jones,  Matthias,  Johnson,  Hough  and  Wana- 
MAKER,  JJ.,  concur. 
Robinson,  J.,  not  participating. 


The  State  of  Ohio  v.  Hollenbacher. 

Statutory  construction— Revision  of  subject-matter — Repeals  by 
implication  —  Affirmative  statutes  reconciled^  when  —  Ejfect 
of  enactment  of  General  Code  —  Codification  considered  orig* 
inal  enactment  —  Criminal  law — Insanity  of  defendant  before 
sentence  —  Section  13608,  General  Code — Jury  to  determine 
sanity,  when  —  Lima  State  Hospital  Act  inapplicable,  when. 

1.  A  statute  which  revises  the  whole  subject-matter  of  a  former  en- 

actment, and  which  is  evidently  intended  as  a  substitute  for  it, 
operates  to  repeal  the  former,  although  it  contains  no  express 
words  to  that  effect.  But  repeals  by  implication  are  not  favored, 
and  where  two  affirmative  statutes  exist,  one  will  not  be  con- 
strued to  repeal  the  other  by  implication,  if  they  can  be  fairly 
reconciled.  The  fact  that  a  later  act  is  different  from  a  former 
one  is  not  sufficient  to  effect  a  repeal.  It  must  further  appear 
that  the  later  act  is  contrary  to,  or  inconsistent  with,  the  former. 

2.  The  enactment  by  the  legislature  of  the  General  Code  in  the  act 

to  revise  and  consolidate  the  general  statutes  of  Ohio,  passed 
February  14,  1910,  gave  to  the  statutes  included  therein  the 
authority  of  an  original  enactment. 

3.  Section  7240,  Revised  Statutes,  was  not  repealed  by  implication  by 

the  Lima  State  Hospital  Act,  98  Ohio  Laws,  page  236.  Its  pro- 
visions were  substantially  re-enacted  in  the  General  Code,  9nd 
the  requirements  of  Section  13608,  General  Code,  formerly  Sec- 
tion 7240,  Revised  Statutes,  are  mandatory. 

(No.  16621  — Decided  December  21.  1920.) 
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Statement  of  the  Case. 

'  Error  to  the  Court  of  Appeals  of  Allen  county. 

The  defendant  in  error  was  indicted  for  murder 
in  the  first  degree  by  the  grand  jury  of  Allen 
county,  Ohio,  in  1919.  In  November  of  that  year 
the  cause  was  tried  and  the  defendant  was  found 
guilty  of  murder  in  the  first  degree,  with  a  recom- 
mendation of  mercy  by  the  jury.  Within  three 
days  a  motion  for  a  new  trial  was  duly  filed. 

On  the'  17th  of  the  same  month,  and  before 
sentence  was  pronounced,  counsel  for  the  defendant 
filed  a  suggestion  that  the  defendant  "is  not  now 
sane."  The  suggestion  was  accompanied  by  the 
certificate  of  a  reputable  physician  to  the  same  ef- 
fect. Counsel  for  the  state  filed  a  motion  to  strike 
the  suggestion  as  to  insanity,  and  the  aflSdavit  and 
certificate  accompanying  it,  from  the  files,  for  the 
reason  that  the  jury  had  convicted  the  defendant, 
and  that  the  court  of  common  pleas  had  no  juris- 
diction to  determine  the  defendant's  then  insanity. 
Thereafter,  the  court  of  common  pleas  found  that 
the  defendant  was  not  entitled  to  have  the  question 
of  his  sanity  presented  to  the  jury,  and  on  the  same 
day,  to-wit,  November  22,  1919,  the  motion  of  the 
defendant  for  a  new  trial  was  overruled  and  the 
defendant  was  sentenced  to  the  penitentiary  for 
life. 

On  proceedings  in  error  in  the  court  of  appeals, 
that  court  reversed  the  judgment  of  the  court  of 
common  pleas.  In  its  entry  of  reversal  is  included 
the  following:  "The  court  do  find  error  committed 
by  said  Court  of  Common  Pleas  of  said  county  in 
its  refusal  to  order  the  impaneling  of  a  jury  pur- 

Digitized  bf  VjOOQIC 


480  JANUARY  TERM,  1920.         [101  O.  S. 

Opinion,  per  Johnson,  J. 

suant  to  Section  13608,  G.  C,  to  try  the  issue  of 
sanity  of  the  defendant  below  at  the  time  of  such 
impaneling.  *  *  *  It  is  ordered  that  this  cause 
be  remanded  to  said  Court  of  Common  Pleas  with 
direction  to  proceed  pursuant  to  said  Section  13608 
of  General  Code  and  related  sections.  If  defendant 
below  be  found  insane  to  commit  him  to  the  Lima 
State  Hospital.  If  defendant  below  is  found  sane 
then  said  trial  court  shall  hear  and  determine  the 
motion  for  new  trial  filed  November  15,  1919;  and 
for  all  further  proceedings  according  to  law.^'  On 
the  trial  in  the  common  pleas  court  counsel  for  de- 
.fendant  interposed  the  defense  of  insanity  at  the 
time  deceased  was  killed.  This  proceeding  is 
brought  to  reverse  the  judgment  of  the  court  of  ap- 
peals. 

Mr.  John  L.  Cable,  prosecuting  attorney,  and  Mr. 
E.  T.  Lippencott,  assistant  prosecuting  attorney, 
for  plaintiff  in  error. 

Mr.  S.  A.  Armstrong,  for  defendant  in  error. 

Johnson,  J.  The  judgment  of  reversal  entered 
by  the  court  of  appeals  was  predicated  on  the 
grotmd  that  under  the  provisions  of  Section  13608, 
General  Code,  it  was  the  duty  of  the  court  of  com- 
mon pleas,  on  the  filing  of  the  suggestion  of  counsel 
for  the  defendant  that  he  "is  not  now  sane,"  with 
the  accompanying  affidavit  and  certificate  to  the 
same  effect,  to  order  a  jury  to  be  impaneled  to  try 
whether  or  not  the  accused  is  insane  "at  the  time  of 
such  impaneling/'  Pertinent  parts  of  Section 
13608  are  as  follows:  "When  the  attorney  of 
a  person  indicted  for  an  offense  suggests  to  the 
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court  in  which  such  indictment  is  pending,  and  be^ 
fore  sentence,  that  such  person  is  not  then  sane, 
and  a  certificate  of  a  reputable  physician  to  that 
effect  is  presented  to  the  court,  such  court  shall 
order  a  jury  to  be  impaneled  to  try  whether  or  not 
the  accused  is  sane  at  the  time  of  such  impaneling/' 
Subsequent  provisions  of  the  same  and  following 
sections  provide  for  the  procedure, 

In  State  v.  Rosetot,  69  Ohio  St.,  91,  it  was  held 
that  the  provisions  of  Section  13608,  General  Code, 
which  was  then  Section  7240,  Revised  Statutes,  are 
mandatory,  and  that  the  mode  therein  prescribed 
for  a  trial  of  the  present  sanity  of  a  person  under 
indictment,  is  peremptory  and  exclusive.  The  sec- 
ond proposition  of  the  syllabus  is:  "When,  there- 
fore, at  any  time  before  sentence,  the  insanity  of  a 
defendant  under  indictment  is  suggested  and 
brought  to  the  attention  of  the  court  in  which  such 
indictment  is  pending  in  the  manner  provided  in 
said  Section  7240,  it  is  the  imperative  duty  of  the 
court  to  order  a  jury  to  be  impaneled  to  try  such 
question,  and  such  jury  when  so  impaneled,  shall 
be  specially  sworn  to  try  the  question  whether  the 
defendant  is  or  is  not  then  sane." 

It  will  be  observed  that  the  sole  question  to  be 
determined  in  the  proceeding  provided  for  in  the 
section  referred  to  is  the  sanity  of  the  defendant  at 
the  time  of  inquiry.  The  jury  is  specially  sworn  to 
try  that  question.  The  investigation  is  not  con- 
cerned with  the  indictment,  or  the  guilt  or  inno- 
cence of  the  defendant  of  the  crime  charged;  and 
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has  nothing  to  do  with  the  sanity  of  the  defendant 
at  the  time  of  the  commission  of  the  alleged  crime, 
except  as  it  might  throw  light  on  the  sanity  of  the 
defendant  at  the  time  of  the  impaneling  of  the 
special  jury.  It  is  manifest  that  the  statute  was 
passed  in  obedience  to  an  enlightened  sentiment 
that  proceedings  under  indictment  of  one  accused 
of  crime  should  not  be  carried  on  while  he  is  insane. 
Counsel  for  the  state  concede  that  the  judgment 
of  the  court  of  appeals  would  have  been  correct  if 
rendered  at  the  time  of  the  decision  of  State  v. 
Roselot,  but  they  contend  that  Section  13608,  Gen- 
eral Code,  has  been  repealed  by  implication  by  the 
Lima  State  Hospital  Act,  98  Ohio  Laws,  page  236, 
which  was  passed  April  2,  1906.  It  is  contended 
that  this  act  contains  complete  and  comprehensive 
provisions  for  the  care  of  the  criminal  insane,  and 
that  its  provisions  touching  the  subject  covered  in 
Section  7240,  Revised  Statutes,  now  Section  13608, 
General  Code,  are  inconsistent  therewith;  that  as 
the  Lima  State  Hospital  Act  was  passed  subsequent 
to  Section  7240,  Revised  Statutes,  the  latter  is  re- 
pealed by  implication.  The  Lima  State  Hospital 
Act  is  entitled  "An  act  to  provide  for  the  erection, 
organization  and  management  of  the  Lima  State 
Hospital  for  Insane."  It  provides  for  the  appoint- 
ment of  officers  to  control  the  hospital  and  for  their 
duties;  and  the  act  contains  general  provisions  with 
reference  to  the  management  of  the  hospital  and 
for  the  receipt,  custody  and  care  of  inmates.  The 
second  section  provides  that  it  shall  be  used  for  the 
custody,  care  and  special  treatment  of  insane  per- 
sons of  seven  different  classes,  among  them  persons 
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adjudged  to  be  insane  Who  have  previously  been 
convicted  of  crime. 

The  rule  is  familiar,  and  everywhere  recognized, 
that  a  subsequent  statute  revising  the  whole  sub- 
ject-matter of  the  former  act,  and  evidently  in- 
tended as  a  substitute'  for  it,  although  it  contains  no 
express  words  to  that  effect,  operates  to  repeal  the 
former.  But  it  is  equally  well  settled  that  repeals 
by  implication  are  not  favored,  and,  where  two 
affirmative  statutes  exist,  one  is  not  to  be  construed 
to  repeal  the  other  by  implication  unless  they  can 
be  reconciled  by  no  mode  of  interpretation.  The 
fact  that  a  later  act  is  different  from  a  former  one 
is  not  sufficient  to  effect  a  repeal.  It  must  further 
appear  that  the  later  act  is  contrary  to  or  inconsist- 
ent with  the  former.  The  question  is  one  of  legis- 
lative intent.  It  must  clearly  appear  that  the  legis- 
lature intended  not  only  to  enact  a  new  law  but  to 
enact  it  in  place  of  the  old  one. 

As  already  pointed  out  the  purpose  of  the  Lima 
State  Hospital  Act  was  to  provide  for  the  erection 
and  management  of  the  hospital. 

Section  2  of  the  hospital  act  having  provided  that 
the  hospital  shall  be  used  for  the  custody,  care  and 
special  treatment  of  insane  persons  of  certain  speci- 
fied classes,  subsequent  sections  of  the  act  provide 
machinery  for  dealing  with  each  class.  Section  12 
enacts  that  when  a  grand  jury  on  investigation  of 
a  person  accused  of  crime  finds  such  person  to  be 
insane,  it  shall  proceed  as  provided  in  Sections  7240 
and  7241,  Revised  Statutes.  Section  13  provides 
that  if  any  person  under  indictment  appears  to  be 
insane,  proceedings  shall  be  had  as  provided  for 
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persons  not  indicted  because  of  insanity.  In  case 
such  person  is  found  to  be  insane  he  shall  be  com- 
mitted to  the  Lima  State  Hospital  until  restored  to 
reason,  when  the  superintendent  thereof  shall  pro- 
ceed as  provided  in  Section  7243  of  the  Revised 
Statutes. 

It  must  be  noted  that  by  the  provisions  of  Section 
12  of  the  hospital  act,  above  referred  to,  the  exist- 
ence of  Section  7240,  Revised  Statutes,  which  is 
now  Section  13608,  General  Code  (being  the  section 
which  the  state  contends  is  repealed  by  implica- 
tion), is  specifically  ratified,  and  its  provisions  in- 
voked. 

This  of  itself  would  seem  to  be  sufficient  to  dem- 
onstrate that  the  legislature  ndt  only  did  not  intend 
to  repeal  the  section  referred  to,  but  that  it  desired 
to  embrace  the  provisions  of  that  section  within 
the  terms  of  the  hospital  act  itself. 

The  provisions  of  the  Lima  State  Hospital  Act 
and  of  Section  7240  et  seq.,  Revised  Statutes,  were 
subsequently  carried  into  the  General  Code,  which 
was  adopted  by  the  legislature  in  1910. 

Section  12  of  the  Lima  State  Hospital  Act  above 
referred  to  is  now  Section  13577,  General  Code, 
and  prescribes  the  procedure  where  a  grand  jury 
finds  that  a  person  who  has  been  accused  of  crime 
is  insane.  It  directs  that  the  court  shall  order  a 
jury  to  be  impaneled  to  try  whether  or  not  the  ac- 
cused is  sane,  "and  such  court  and  jury  shall  pro- 
ceed in  a  like  manner  as  provided  by  law  when  the 
question  of  the  sanity  of  a  person  indicted  for  an 
offense  is  raised  at  any  time  before  sentence/^ 
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When  the  legislature  passed  the  statute  which 
adopted  the  General  Code  it  re-enacted  the  provi- 
sions of  Section  7240  e^^eg..  Revised  Statutes,  under 
the  numbers  above  given,  and  re-enacted  the  pro- 
visions of  the  Lima  State  Hospital  Act.  There- 
fore, all  of  these  statutory  provisions  stand  equal, 
so  far  as  the  legislative  authority  is  concerned. 
There  is  no  priority  as  to  time.  Neither  can  be  said 
to  be  in  legal  effect  subsequent  to  the  other,  or  to 
have  received  the  later  sanction  of  the  legislature. 

The  action  of  the  codifying  commission  in  the 
revision  and  consolidation  of  the  statute  laws  of  the 
state  was  in  obedience  to  the  requirements  of  the 
statute  which  created  the  commission. 

In  referring  to  the  general  subject,  Judge  Spear 
in  State  v.  Toney,  81  Ohio  St.,  130,  says  at  page 
139:  "Their  codification  was  submitted  to,  consid- 
ered by,  and  adopted  by  the  law  making  body  of 
the  state,  the  general  assembly.  It  should  not  re- 
ceive any  less  respect  because  the  change  may  have 
been  recommended  by  three  commissioners  learned 
in  the  law  instead  of  being  proposed  in  the  first 
instance  by  some  single  member  of  the  general  as- 
sembly, and  after  all  is  said,  the  enactment  receives 
its  vigor  and  force  as  law  by  reason  of  its  enact- 
ment by  the  general  assembly,  no  matter  from  what 
source  the  inspiration  came.'* 

As  we  view  it,  therefore,  there  is  in  this  case  no 
question  of  repeal  by  implication,  because  the  ele- 
ment which  must  be  present  before  repeal  by  impli- 
cation can  arise,  namely,  the  subsequent  enactment 
of  the  statute  under  which  the  repeal  by  implica- 
tion arises,  is  not  present  here.    Of  course  all  of 
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the  provisions,  as  now  found  in  the  General  Code, 
must  be  construed  together  and  harmonized  where 
that  is  possible,  and  the  intention  of  the  legislature 
be  given  effect.  And  as  an  aid  in  arriving  at  the 
legislative  intent  the  original  statutes  may  well  be 
examined  and  considered. 

Section  2003,  which  was  Section  15  of  the  hos- 
pital act,  provides  that  in  case  any  judge  of  a  pro- 
bate court  in  holding  an  inquest  of  lunacy  finds  a 
person  to  be  insane,  who  was  formerly  convicted  of 
arson,  assault,  rape,  robbery,  burglary,  homicide, 
or  attempt  to  commit  such  acts,  he  shall  commit 
such  person  to  the  Lima  State  Hospital.  And  the 
following  is  a  part  of  Section  13610,  General  Code: 
"If  the  jury  find  him  to  be  not  sane,  that  fact  shall 
he  certified  by  the  clerk  to  the  probate  court,  and 
the  accused,  until  restored  to  reason,  shall  be  dealt 
with  by  such  court  as  upon  inquest  had.  If  he  is 
discharged,  the  bond  given  for  his  support  and 
safe-keeping  shall  contain  a  condition,"  etc. 

Construing  these  two  sections  together  the  im- 
plied suggestion  that  a  bond  might  be  given,  which 
is  found  in  Section  13610,  General  Code,  must  yield 
to  the  express  requirement  found  in  Section  2003, 
General  Code,  above  quoted. 

We  think  it  clear  the  judgment  and  order  of  the 
court  of  appeals  is  correct,  and  it  is  therefore  af- 
firmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Wanamaker 
and  Robinson,  JJ.,  concur. 
Hough,  J.,  not  participating. 
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The  State  of  Ohio  v.  Davies. 

Evidence — Affirmative  and  negative  testimony  —  Weight  and  value 
—  Charge    to    jury  —  Criminal    law  —  Emhesslement    of    bank 
funds  — Section  710-172 y  General  Code  (io8  O,  L.,  pt,  /,  123) 
—  Testimony  of  accomplice, 

(No.  16805 —  Decided  December  21,  1920.) 

Error  to  the  Court  of  Appeals  of  Lorain  county. 

Mr.  G.  B.  Findley,  prosecuting  attorney,  and  Mr. 
Walter  D.  Meals,  for  plaintiff  in  error. 

Mr.  F.  M.  Stevens  and  Mr.  W.  H.  Boyd,  for 
defendant  in  error. 

By  the  Court.  Walter  Davies,  a  cashier  of  a 
Lorain  bank,  was  indicted  and  convicted  for  em- 
bezzling the  bank's  funds  in  violation  of  Section 
172  of  the  Banking  Act  (Section  710-172,  General 
Code;  108  O.  L.,  pt.  1,  123).  One  Treble  was  the 
assistant  cashier.  Treble,  a  confessed  accomplice, 
had  taken  the  stand  and  testified  to  facts  which 
tended  to  prove  that  if  Davies  was  not  a  principal 
he  was  an  abettor  of  the  crime  charged.  Many 
of  these  facts  directly  testified  to  by  Treble  were 
denied  by  the  defendant.  Treble  testified  that  in 
the  stock  transactions  which  led  to  the  embezzle- 
ment he  had  bought  certain  stocks  for  the  joint  ac- 
count of  himself  and  Davies,  with  the  latter's 
knowledge.  This  and  other  facts  were  denied  by 
the  defendant.  It  thereupon  became  manifestly 
important  as  to  whom  the  jury  would  give  credi- 
bility. The  court  in  its  general  charge  gave  the 
following : 
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"It  is  the  duty  of  the  Court  to  instruct  you  con- 
cerning negative  testimony  as  distinguished  from 
affirmative  testimony.  Negative  testimony  is  testi- 
mony that  things  were  not  done,  or  that  a  state- 
ment was  not' made,  while  affirmative  testimony  is 
testimony  that  a  thing  was  done,  or  that  a  state- 
ment was  made.  It  is  a  rule  of  the  law  of  evidence 
that  the  affirmative  is  to  he  preferred  to  the  neg- 
ative, and  where  under  all  the  circumstances  it  ap- 
pears to  have  been  the  duty  of  one  to  speak,  and 
he  does  not  speak,  then  his  silence  or  failure  to 
speak  may  be  considered  together  with  all  the  other 
evidence  and  all  the  other  circumstances  proven 
in  the  case  in  arriving  at  your  verdict.  But  on  the 
other  hand^  if,  from  all  of  the  facts  and  circum- 
stances in  the  case,  you  should  be  of  the  opinion 
that  a  witness  or  party  was  under  no  obligation  or 
duty  to  speak,  and  if  he  did  not  speak,  his  failure  to 
speak  in  such  case  should  not  be  taken  into  accotmt 
by  you  in  the  consideration  of  the  evidence." 

The  court  of  appeals  reversed  the  conviction  for 
the  reason  that  the  trial  court  committed  substantial 
error  in  giving  the  foregoing  in  its  general  charge, 
and  remanded  the  case  for  a  new  trial ;  whereupon 
error  was  prosecuted  to  this  court. 

From  an  examination  of  the  record  we  are  un- 
able to  apply  the  language  in  that  charge  in  respect 
to  a  party's  duty  to  speak  or  failure  to  speak  as 
occasion  required.  The  remaining  portion  of  "the 
quoted  charge,  when  applied  to  the  contradictory 
evidence  of  Davies  and  Treble,  respectively,  was 
wholly  erroneous  and  prejudicial.    The  court,  in 
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instructing  the  jury  as  to  the  quality  of  positive 
and  negative  testimony  said :  "Negative  testimony 
is  testimony  that  things  were  not  done,  or  that  a 
statement  was  not  made,  while  affirmative  testi- 
mony is  testimony  that  a  thing  was  done,  or  that  a 
statement  was  made.  It  is  a  rule  of  the  law  of 
evidence  that  the  affirmative  is  to  be  preferred  to 
the  negative,"  etc.  This  was  equivalent  to  saying, 
as  applied  here,  that  Treble's  affirmative  evidence, 
that  a  thing  was  done  or  a  statement  was  made, 
was  preferred  to  Davies'  testimony  that  such  things 
were  not  done  or  that  such  statements  were  not 
made.  The  jury  could  have  applied  the  charge  in 
that  connection. 

The  judgment  of  the  court  of  appeals  is  there- 
fore affirmed. 

Judgment  affirmed. 

NiCHoxs,   C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker  and  Robinson,  JJ.,  concur. 
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The  State,  ex  rel.  Metcalfe,  v.  Donahey, 
Auditor  of  State. 

Courts  of  Appeals — Salaries  of  judges — Section  2^51,  General 
Code  iio8  O,  L.,  pt.  2,  1301)  — Change  during  existing  term  — 
Section  20,  Article  11,  Constitution  —  Section  14,  Article  JV, 
Constitution, 

(No.  16832  — Decided  December  21,  1920.) 

In  Mandamus. 

Mr.  Oscar  W.  Newman;  Mr.  Frank  F.  Dinsmore 
and  Mr.  Smith  W.  Bennett,  for  relator. 

Mr.  John  G.  Price,  attorney  general,  and  Mr.  B. 
W.  Gearheart,  for  respondent. 

By  the  Court.  This  is  a  proceeding  in  manda- 
mus. The  cause  was  heard  on  demurrer  to  the 
petition,  from  which  it  is  shown  that  the  relator  is 
a  judge  of  the  court  of  appeals  of  the  Seventh 
Appellate  District,  having  been  elected  in  Novem- 
ber, 1914,  for  the  term  of  six  years;  that  at  the  time 
he  entered  on  his  duties  the  annual  salary  of  such 
judge  was  six  thousand  dollars;  that  on  February 
4,  1920,  Section  2251,  General  Code,  was  amended 
and  the  annual  salary  of  a  judge  of  a  court  of 
appeals  was  fixed  at  eight  thousand  dollars;  and 
that  said  section  as  so  amended  went  into  effect  on 
the  25th  of  May,  1920.  Relator  claims  that  since 
that  date  he  is  entitled  to  the  increased  salary.  In 
support  of  his  demurrer  the  respondent  rests  upon 
Section  20,  Article  II  of  the  Constitution,  viz.: 
"The  general  assembly,  in  cases  not  provided  for 
in  this  constitution,  shall  fix  the  term  of  office  and 
the  compensation  of  all  officers;  but  no  change 
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therein  shall  affect  the  salary  of  any  officer  during 
his  existing  term,  unless  the  office  be  abolished." 

It  is  of' course  conceded  that  the  amended  Section 
2251  is  a  valid  enactment,  but  it  is  contended  that 
by  reason  of  the  constitutional  provision  just 
quoted  it  can  apply  only  to  judges  whose  terms 
begin  after  it  is  in  effect. 

It  is  insisted  by  the  relator  that  the  provisions  of 
Section  20,  Article  II,  have  no  application  to  an 
office  created  by  the  constitution;  and  that  the  au- 
thority to  fix  the  salary  of  judges  of  the  courts  of 
appeals  is  found  in  the  general  grant  of  legislative 
power  and  not  in  Section  20,  Article  II. 

It  is  undoubtedly  true  that  the  authority  of  the 
legislature  to  fix  the  terms  of  office  and  compensa- 
tion of  officers  (where  those  matters  are  not  pro- 
vided for  in  other  provisions  of  the  constitution) 
is  found  in  the  general  grant  of  legislative  power 
contained  in  Section  1,  Article  II  of  the  Constitu- 
tion. As  said  in  State,  ex  rcL,  v.  Howe,  25  Ohio 
St.,  588,  at  page  598:  "This  section  (Section  20, 
Article  II)  simply  imposes  upon  that  body  the  duty 
of  exercising  the  power  so  granted,  and  forbids  any 
change  in  the  salary  of  an  officer  during  his  exist- 
ing term  so  fixed,  unless  the  office  be  abolished." 

The  provisions  of  Section  2(7,  Article  II,  are  clear 
and  comprehensive,  and  the  exercise  of  the  power 
granted  must  be  in  compliance  with  its  require- 
ments. There  is  nothing  to  indicate  that  the  pro- 
vision ''no  change  therein  shall  affect  the  salary 
of  any  officer  during  his  existing  term"  shall  not 
apply  to  offices  created  by  the  constitution.  The 
language  is  "The  general  assembly,  in  cases  not 
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provided  for  in  this  constitution,  shall  fix  the  term 
of  office  and  the  compensation  of  all  officers."  It 
is  obvious  that  the  word  "cases'*  is  used  here  in  the 
sense  of  "instances'*  and  the  language  expressly 
comprehends  all  officers;  that  is,  where  the  consti- 
tution does  not  fix  the  term  or  the  salary  the  gen- 
eral assembly  shall  do  so.  But  it  is  insisted  that 
Section  14,  Article  IV,  the  judicial  article,  by  pro- 
viding that  the  compensation  of  the  judges  of  the 
supreme  court  and  common  pleas  court  shall  not 
be  diminished  or  increased  during  their  term  of 
office,  permits  the  salary  of  other  judges  to  be 
increased  or  diminished,  and  attention  is  directed 
to  the  case  of  Fulton  v.  Smith,  99  Ohio  St.,  230,  in 
support  of  that  view.  That  case  concerned  the 
validity  of  votes  cast  for  an  incumbent  of  the  office 
of  probate  judge,,  for  an  elective  office  other  than  a 
judicial  one.  The  constitutional  inhibition  against 
such  votes  expressly  applied  to  judges  of  the 
supreme  court  and  the  court  of  common  pleas.  It 
was  held  that  under  rules  which  are  familiar  and 
sanctioned  by  experience  it  must  be  presumed  that 
when  the  makers  of  the  constitution  took  up  and 
considered  the  subject  and  specified  the  two  courts 
as  to  which  the  prohibition  should  apply,  they  in- 
tended that  as  to  the  judges  of  other  courts  no  such 
prohibition  should  be  made.  At  the  time  of  the 
adoption  of  Section  14,  Article  IV,  the  constitu- 
tion provided  for  probate  courts,  but  at  that  time 
the  constitution  did  not  provide  for  courts  of  ap- 
peals. The  constitutional  convention,  therefore, 
could  not  have  had  the  courts  of  appeals  in  mind. 
There  is  no  express  mention,  and  there  is  no  ground 
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for  implication  of  intention,  for  there  was  no  such 
court  The  maxim  "expressio  unius  est  exclimo 
alteriu^'  is  one  that  may  be  properly  invoked  to  aid 
in  arriving  at  the  intention  of  the  makers  of  an 
instrument,  but  may  not  be  invoked  to  defeat  that 
intention.    State  v.  Cleveland,  83  Ohio  St.,  61. 

The  question  is.  What  was  the  intention  of  the 
constitution-makers  at  the  time  Section  14,  Article 
IV,  was  adopted?  We  can  conceive  of  no  process 
of  reasoning  by  which  it  could  be  said  that  the 
constitution-makers  intended  by  Section  14,  Article 
IV,  to  give  assent  to  the  increase  of  salaries,  during 
the  term,  of  incumbents  of  judicial  positions  not 
then  in  existence.  And  in  this  connection  it  must 
be  remembered  that  in  case  of  Fulton  v.  Smith, 
supra,  the  construction  of  Section  14,  Article  IV  of 
the  Constitution,  was  the  sole  question  involved. 
There  is  no  other  provision  of  the  constitution  re- 
lating to  the  validity  of  votes  which  may  be  cast 
for  judicial  officers  for  any  elective  office  other 
than  a  judicial  office.  But  in  this  case  there  is  an 
express  provision  in  Section  20,  Article  II,  which 
directly  prohibits  the  application  of  a  statute  which 
increases  the  salary  of  any  officer  during  his  term 
of  office.  We  are  admonished  that  the  court  shall 
not  by  implication  extend  a  provision  of  the  .con- 
stitution so  as  to  disregard  an  express  provision. 

The  demurrer  must  be  sustained  and  the  writ 
refused. 

Writ  refused. 

Jones,  Matthias,  Johnson,  Hough,  Wana- 
MAKER  and  Robinson^  JJ.,  concur. 


Digitized  by  VjOOQ  IC 


494  JANUARY  TERM,  1920.         [101  O.  S. 

Opinion,  per  Matthias,  J. 

Meckley,  Auditor,  et  al.  v.  Kunzie,  Treasurer. 

Schools — Officers  of  newly-created  .  district — Appointment  by 
county  board  —  Injunction  against  creation  of  district  —  EleC' 
tion  of  members  before  injunction  dissolved  —  Title  and  tenure 
of  appointed  members  —  Section  4736,  Generat  Code, 

1.  The  election  of  members  of  a  board  of  education  of  a  school  dis- 

trict during  the  existence  of  an  injunction  restraining  the  cre- 
ation and  organization  of  such  school  district  is  invalid. 

2.  The  appointment  of  members  of  a  board  of  education  by  the 

county  board  of  education  pursuant  to  the  authority  conferred 
by  Section  4736,  General  Code,  becomes  effective  upon  the  disso- 
lution of  such  injunction,  and  they  will  serve  until  their  succes- 
sors are  elected  as  provided  by  that  section. 

(No.  16702  — Decided  December  21,  1920.) 

Error  to  the  Court  of  Appeals  of  Morrow 
county. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Barry  and  Mr.  Benjamin  Olds,  for 
plaintiffs  in  error. 

Mr.S.  B.  Mateer;  Mr.  P.  H.  Wieland,  prose- 
cuting attorney,  and  Mr.  Russell  Knepper,  for  de- 
fendant in  error. 

Matthias,  J.  The  defendant  in  error,  J.  R. 
Kunzie,  brought  action  in  the  court  of  appeals  of 
Morrow  county  wherein  he  sought  a  writ  of  man- 
damus requiring  plaintiff  in  error  E.  D.  Meckley, 
as  auditor  of  Morrow  county,  to  issue  a  warrant 
payable  to  him,  as  treasurer  of  the  Chester  Town- 
ship Rural  School  District,  for  the  funds  claimed 
to  be  payable  from  the  county  treasurer  to  the 
board  of  education  of  such  school  district. 

Separate  answers  were  filed  by  the  county  au- 
ditor and  by  O.  H.  Dailey,  who  had  been  made  a 
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party  defendant  by  order  of  the  court.  From  these 
pleadings  it  appears  that  J.  R.  Kunzie  claims  to  be 
entitled  to  the  funds  in  question  as  the  treasurer- 
clerk  of  the  Chester  Township  Rural  School  Dis- 
trict, under  and  by  virtue  of  being  selected  by  the 
board  of  education  of  that  district,  which  had  been 
created  and  appointed  by  the  county  board  of  edu- 
cation in  April,  1919,  pursuant  to  authority  vested 
in  the  county  board  of  education  by  the  provisions 
of  Section  4736,  General  Code,  and  that  O.  H. 
Dailey  makes  claim  to  the  same  fund  by  reason 
of  having  been  selected  as  treasurer-clerk  by  the 
board  of  education  elected  at  the  November  elec- 
tion, 1919.  The  issue  was  made  and  the  case  was 
tried  as  though  it  were  an  action  in  quo  warranto, 
upon  the  theory  apparently  that  it  should  be  de- 
termined in  such  action  whether  Kunzie  or  Dailey 
was  the  custodian  of  such  fund  as  the  treasurer  of 
the  board  of  education  of  said  rural  school  district 
and  the  decision  of  that  question  required  a  de- 
termination as  to  which  of  said  boards  of  education 
was  the  lawful  board  of  education  of  said  rur^l 
school  district. 

The  Chester  Township  Rural  School  District 
was  created  in  April,  1919,  by  the  county  board 
of  education  of  Morrow  county,  and  pursuant 
to  the  authority  vested  in  the  county  board 
by  the  provisions  of  Section  4736,  General  Code, 
it  appointed  a  board  of  education  of  the  newly- 
created  district,  and  such  board  of  education  se- 
lected the  defendant  in  error  as  its  treasurer-clerk. 
At  this  point,  in  an  action  brought  in  the  common 
pleas  court  for  such  purpose,  an  injunction  was 
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issued,  restraining  the  county  board  of  education 
from  proceeding  to  carry  out  its  purpose  to  consti- 
tute and  continue  said  Chester  Township  Rural 
School  District.  That  injunction  was  dissolved  by 
the  court  of  appeals  in  December,  1919. 

It  is  clear  that  at  the  time  of  the  election  in  No- 
vember, 1919,  the  proceeding  to  create  the  Chester 
Township  Rural  School  District  from  territory 
which  theretofore  composed  the  Chester  Village 
School  District  and  the  Chester  Township  School 
District  was  restrained  by  perpetual  injunction 
theretofore  issued  by  the  common  pleas  court.  That 
court  had  found  the  action  of  the  county  board  to 
be  invalid,  and  as  long  as  that  judgment  and  decree 
remained  unmodified  there  was  no  legally  created 
Chester  Township  Rural  School  District  in  which 
to  hold  an  election  and  for  which  a  board  of  educa- 
tion could  exercise  any  power  or  authority  what- 
ever. It  cannot  be  contended  that  if  such  case  had 
proceeded  no  further  there  would  be  any  right  or 
authority  to  do  anything  looking  toward  a  continu- 
ance of  the  organization  of  the  district  which  the 
county  board  had  attempted  to  create.  The  at- 
tempt, therefore,  to  elect  a  board  of  education  of 
such  district  not  then  having  a  legal  existence  was 
a  nullity.  There  can  be  no  proper  sanction  of  an 
absolute  disregard  of. an  existing  judgment  and 
order  of  a  court.  So  long  as  that  decree  was  ef- 
fective the  conditions  as  to  the  new  district  were 
held  in  statu  quo,  and  to  all  intents  and  purposes 
there  was  no  new  district.  That  was  the  situation 
at  the  time  of  the  election,  and  there  could  be  no 
valid  election  in  a  district,  which,  under  the  terms 
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of  the  decree  of  the  court  then  in  force,  had  no 
valid  existence.  Upon  the  dissolution  of  the  in- 
junction by  the  court  of  appeals  the  proceeding  rel- 
ative to  the  creation  and  maintenance  of  the 
Chester  Township  Rural  School  District  was  rein- 
stated and  authorized  to  continue,  and  the  members 
of  the  board  of  education  of  such  district,  so  ap- 
pointed, would  necessarily  continue  in  office  until 
the  election  of  their  successors,  pursuant  to  the 
provisions  of  Section  4736,  General  Code  (108  O. 
L.,  pt.  1,  707).  The  defendant  in  error,  admit- 
tedly the  duly  selected  and  qualified  treasurer-clerk 
of  said  board,  was,  therefore,  entitled,  as  such  of- 
ficer, to  receive  the  fund  in  question.  The  court  of 
appeals  so  found.  There  was  no  error  in  the  pro- 
ceeding and  the  judgment  of  that  court  is  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Johnson,  Hough,  Wan- 
AMAKER  and  Robinson,  JJ.,  concur. 
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The  State,  ex  rel.  Turner,  Attorney  General, 
V.  Derrer  et  al. 

Workmen's  compensation — Section  1465-61,  General  Code — Five 
zvorkmen  or  operatives  regularly  employed  —  Question  of  fact 
—  Partnership, 

(No.  16570 -:  Decided  December  21,  1920.) 

Error  to  the  Court  of  Appeals  of  Franklin 
county. 

Mr.  John  G.  Price,  attorney  general;  Mr.  R.  R. 
Zurmehly;  Mr,  Hugo  N.  Schlesinger,  prosecuting 
attorney,  and  Mr.  J&hn  H,  Summers,  assistant 
prosecuting  attorney,  for  plaintiff  in  error. 

Mr.  J.  F.  Rogers  and  Mr.  L.  M.  Sandles,  for 
defendants  in  error. 

By  the  Court.  This  was  a  proceeding  brought 
by  the  state>  on  relation  of  the  attorney  general,  on 
behalf  of  Frank  Bartlett,  under  and  by  virtue  of 
Section  27  of  the  Workmen's  Compensation  Law, 
Section  1465-74,  General  Code,  on  request  of  the 
Industrial  Commission. 

It  is  averred  in  the  petition  that  the  defendants 
in  error  were  partners  doing  business  in  the  name 
of  Derrer  Brothers  in  Franklin  county,  Ohio,  and 
in  September,  1914,  and  for  some  time  prior,  were 
engaged  in  the  operation  and  maintenance  of  a 
dairy  farm,  and  employed  regularly  under  contract 
of  hire  five  or  more  workmen,  or  operatives,  in  said 
farm  and  business,  and  were  not  subscribers  to  the 
State  insurance  fund,  nor  had  they  elected  to  pay 
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compensation  direct  to  injured  employes  under 
Section  22  of  the  Workmen's  Compensation  Act, 
Section  1465-69,  General  Code;  that  Bartlett  on  the 
17th  of  September,  1914,  and  for  some  time  prior, 
was  employed  regularly  as  a  workman  on  said 
farm  in  the  operation  of  same  and  under  an  ex- 
press contract  of  hire. 

The  petition  further  contains  allegations  as  to  an 
injury  to  Bartlett  while  engaged  in  certain  work 
specifically  described  in  the  petition,  in  the  oper- 
ation of  feeding  a  power-driven  ensilage  cutter; 
that  subsequently  Bartlett  filed  his  claim  for  com- 
pensation with  the  Industrial  Commission  and  an 
allowance  was  made  to  him;  that  regular  steps  in 
accordance  with  the  statute  were  taken  to  notify 
the  defendants  of  such  proceedings;  and  that  de- 
fendants had  refused  to  pay  such  compensation. 
The  petition  prayed  judgment  for  the  amount  of 
the  allowance. 

The  answer  of  the  defendants  was  a  general 
denial. 

On  the  trial,  by  consent  of  the  parties,  the  cause 
was  submitted  to  the  court  without  the  intervention 
of  a  jury.  The  court  found  upon  the  issues  joined 
in  favor  of  the  defendants  and  entered  judgment 
accordingly.  This  judgment  was  affirmed  by  the 
court  of  appeals  on  error.  This  proceeding  is 
brought  to  reverse  the  judgments  below. 

By  the  pleadings  a  direct  issue  was  made  as  to 
whether  or  not  the  defendants  in  error  were  part- 
ners, as  claimed  by  the  plaintiff  below;  and  whether 
the  defendants  in  error  were  at  the  time  Bartlett 
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was  in  their  employment  employing  five  or  more 
workmen  or  operatives  regularly  in  the  same  busi- 
ness, within  the  meaning  of  Section  1465-61,  Gen- 
eral Code. 

It  was  the  duty  of  the  court  of  appeals  to  weigh 
the  evidence  touching  these  issues,  and  the  affirm- 
ance of  the  judgment  of  the  common  pleas  by  the 
court  of  appeals  shows  that  it  did  not  find  that  the 
judgment  was  against  the  weight  of  the  evidence. 
In  conformity  to  its  well-established  rule,  this  court 
will  not  weigh  the  evidence  under  the  circum- 
stances presented  here,  and  the  judgments  of  the 
courts  b^Iow  must  be  affirmed. 

Judgments  affirmed. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson, 
Wanamaker  and  Robinson,  J  J.,  concur. 
Hough,  J.,  not  participating. 
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SWETLAND  ET  AL.  V.  MiLES, 

Statutory  construction —  Evidence  —  Competency  of  witnesses'^ 
Privileged  communications — Exceptions — Attorney  and  client 
—  Contest  of  will  —  Conversation  between  testator  and  attorney 
inadmissible,  when— Sections  1149$,  11494  (^nd  J 1495,  General 
Code. 

1.  Where  there  is  no  real  room  for  doubt  as  to  the  meaning  of  a 

statute,  there  is  no  right  to  construe  such  statute. 

2.  Section  11494,  General  Code,  clearly  and  conclusively  disqualifies 

an  attorney  from  testifying  "concerning  a  communication  made 
to  him  by  his  client  in  that  relation^  or  his  advice  to  his  client" 

8.  This  language  is  all  comprehensive  and  unlimited  as  to  such  com- 
munications, and  the  statute  provides  the  only  two  exceptions  to 
the  rule:  1.  "By  express  consent  of  the  client."  2.  "If  the  client 
^  *  ^  voluntarily  testifies."  An  action  to  contest  the  validity 
of  the  will  of  a  client  does  not  nullify  or  constitute  an  exception 
to  this  statutory  rule. 

4.  Sections  11493, 11494  and  11495,  General  Code,  relate  to  the  same 
subject-matter — the  competency  and  incompetency  of  persons  as 
witnesses,  and  the  competency  and  incompetency  of  certain  tes- 
timony. The  legislature  is  presumed  to  have  had  the  whole  sub- 
ject before  it  in  drafting  these  three  statutes,^  as  shown  by  the 
express  reference  to  these  several  statutes  in  Section  11495.  Sec- 
tion 11495  expressly  excludes  "proceedings  involvmg  the  validity 
of  a  deed,  will,  or  codicil."  The  judicial  branch  of  the  govern- 
ment is  not  warranted  in  adding  said  clause  to  Section  11494,  as 
the  legislature  did  to  Section  11495. 

(No.  16537— Decided  December  21, 1920.) 

Error  to  the  Court  of  Appeals  of  Knox  county. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  H.  Workman  and  Mr.  Patrick  A.  Berry, 
for  plaintiffs  in  error. 

Mr.  Robert  L.  Carr;  Mr.  L.  C.  Stillwell  and  Mr. 
Oscar  W.  Newman,  for  defendant  in  error. 
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Wanamaker,  J.  This  case  involves  the  ques- 
tion of  the  validity  of  the  will  of  the  late  Phoebe 
Thompson,  of  Mt.  Vernon,  Ohio.  The  petition  was 
filed  in  the  court  of  common  pleas  of  Knox  county, 
alleging  that  a  certain  paper  writing,  purporting  to 
be  her  will,  was  in  fact  not  her  will. 

Upon  trial  had  in  the  court  of  common  pleas  the 
jury  found  against  the  will.  Error  was  prosecuted 
in  the  court  of  appeals,  which  affirmed  the  judg- 
ment below. 

Upon  the  record,  there  is  but  one  question  merit- 
ing review.  Was  the  testimony  of  one  C.  V.  Trott, 
an  attorney  at  law,  who  was  consulted  in  that  rela- 
tion by  the  testatrix  in  reference  to  the  paper  writ- 
ing, competent  ?  Those  supporting  the  will  offered 
said  Trott  as  a  witness,  and  sought  to  introduce  the 
communications  of  Phoebe  Thompson  made  to  him, 
and  his  communications  to  Phoebe  Thompson ;  but 
particularly  the  former. 

Upon  objection  the  court  excluded  the  communi- 
cations as  being  disqualified  by  Section  11494,  Gen- 
eral Code  of  Ohio.  Said  section  of  the  code,  so  far 
as  pertinent  here,  reads : 

"The  following  persons  shall  not  testify  in 
certain  respects:  1.  An  attorney,  concerning  a 
communication  made  to  him  by  his  client  in  that  re- 
lation, or  his  advice  to  his  client ;  *  *  *  g^j 
the  attorney  ♦  *  *  may  testify  by  express 
consent  of  the  client  *  *  *;  and  if  the  client 
*  *  *  voluntarily  testifies,  the  attorney  *  ♦  ♦ 
may  be  compelled  to  testify  on  the  same  subject." 

Is  there  any  room  for  doubt  as  to  the  scope  or 
meaning  of  this  statute?    If  there  is  no  room  for 
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doubt  as  to  its  scope  and  meaning,  there  is  no  right 
to  construe,  for  the  judicial  right  to  construe  is 
wholly  based  upon  the  presence  of  doubt  as  to  the 
meaning  of  the  statute. 

There  is  abundant  reason  for  this  rule.  Every 
bar  association,  state  and  national,  has  for  years 
bemoaned  the  growing  uncertainty  and  confusion  in 
our  laws,  much  of  which  the  courts  themselves  are 
responsible  for,  by  undertaking  to  make  cloudy  leg- 
islative acts  that  are  clear ;  by  undertaking  to  place 
limitations  upon  legislation  that  is  absolute  and  un- 
limited, rendering  doubtful  the  general  and  all-com- 
prehensive provisions  of  the  statute  by  reference  to 
some  suggested  reason  for  the  law.  AH  these  rules 
of  construction  or  interpretation  are  helpful  and 
illuminating  where  there  is  doubt  as  to  the  meaning 
of  the  statute,  but  they  serve  no  duty  where  there  is 
no  doubt. 

Let  us  examine  the  statute.  First,  it  will  be  ob- 
served that  in  the  opening  line  it  is  provided,  "The 
following  persons  shall  not  testify  in  certain 
respects."  The  auxilliary  "shall"  is  mandatory  and 
absolute  within  the  "certain  respects"  enumerated 
in  the  statute.  These  "certain  respects"  involved  in 
this  case  are  "an  attorney,  concerning  a  communi- 
cation made  to  him  by  his  client  in  that  relation." 
It  is  admitted  on  both  sides  that  the  testimony  di- 
rectly involved  the  communication,  and  it  is  ad- 
mitted further  that  the  communication  was  in  the 
relation  of  attorney  and  client ;  so  tTiat  the  testimony 
involved  comes  squarely  within  the  plain  language 
of  this  part  of  the  statute.  In  short,  the  legislature, 
wisely  or  unwisely,  has  absolutely  so  far  closed  the 
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door  of  all  courts  to  the  receipt  of  these  communica- 
tions, no  matter  how  much  light  they  might  throw 
upon  the  controversy,  no  matter  how  much  logical 
connection  they  may  have  with  the  issue  of  facts 
to  be  proven  or  disproven. 

After  closing  this  door,  the  legislature  under- 
takes to  specify  two  "certain  respects"  in  which  the 
communication  may  be  offered:     1.    "By  express 
consent  of  the  client/--    2,    "If  the  client    *     *     *, 
voluntarily  testifies." 

It  is  conceded  by  both  sides  to  this  controversy 
that  neither  one  of  these  respects  qualified  the  com- 
munication. Nothing  orally  or  in  writing  is  offered 
to  show  any  express  consent  of  the  client.  Neither 
could  such  express  consent  be  given  at  the  time  of 
the  trial.  She  was  dead,  and  of  course  she  could 
not  "voluntarily  testify."  So  the  exception  to  the 
general  disqualification  of  the  communication  is  im- 
possible in  this  case. 

Now  it  is  urged  that  this  court  should  read  into 
the  statute  another  exception,  to-wit,  "that  if  the 
client  be  dead,  her  personal  representative  or  heirs 
should  waive  the  right  for  her." 

This  squarely  involves  so-called  judge-made 
amendments  to  legislative  acts  that  are  otherwise 
clear  and  unmistakable  as  to  meaning.  In  reason 
there  is  much  force  in  the  logic  of  plaintiff  in  error . 
as  to  the  relevancy  of  this  testimony;  but  the 
statute,  which  is  clear  and  explicit,  expressly  says 
that  the  attorney  shall  not  testify. 

The  argument  addressed  to  this  court  might  be 
addressed  to  the  legislature  with  persuasive  power, 
and  lead  to  what  I  believe  would  be  a  wholesome 
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amendment;  but  it  is  not  for  this  court  to  make  such 
an  amendment.  This  is  solely  in  the  power  of  the 
general  assembly. 

We  are  not  especially  concerned  about  the  de- 
cisions in  other  courts,  some  of  which  are  contrary 
to  this  holding.  Each  must  be  based  upon  the  set- 
tled practice  in  that  state,  or  the  statute  regulating 
such  evidence  in  that  particular  state.  We  have 
only  to  do  with  our  own  statute,  which  is  clear  and 
comprehensive  as  to  such  "communications,"  dis- 
qualifying them  without  limitation  as  to  time  or 
character  of  action.  We  cannot  disregard  that  dis- 
qualification. 

But  if  there  were  any  doubt  about  Section  1 1494, 
Section  1 1495  absolutely  clarifies  any  such  doubt  as 
to  the  legislative  purpose.  These  two  statutes  both 
deal  with  disqualification  of  certain  witnesses.  In 
short,  they  are  co-related  in  dealing  with  the  same 
general  subject-matter.  Each  is  made  an  exception 
to  the  general  rule  announced  in  Section  11493, 
General  Code,  which  reads :  "All  persons  are  com- 
petent witnesses  except  those  of  unsound  mind,  and 
children  under  ten  years  of  age,"  etc.  These  several 
sections  of  the  statutes,  11493,  11494  and  11495, 
dealing  with  the  competency  and  incompetency  of 
witnesses,  show  that  the  legislature  had  before  it 
this  identical  subject-matter  and  attempted  at  least 
to  deal  intelligently  and  consistently  with  it,  so  as 
to  legislate  upon  the  subject  in  a  plain,  practical 
way,  both  for  the  benefit  of  the  public  and  the  pro- 
fession. 

Now  in  Section  11495,  where  the  legislature 
undertook  to  disqualify  from  testifying  certain  per- 
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sons  in  certain  relations,  it  undertook  to  define  eight 
different  paragraphs  of  exceptions  to  the  disqualifi- 
cation, and  then  closed  the  section  with  this  general 
exception  to  the  operation  of  Section  1 1495 : 

"Nothing  in  the  section  shall  apply  to  actions  for 
causing  death,  or  actions  or  proceedings  involving 
the  validity  of  a  deed,  will,  or  codicil;  and  when  a 
case  is  plainly  within  the  reason  and  spirit  of  the 
next  three  preceding  sections,  though  not  within  the 
strict  letter,  their  principles  shall  be  applied." 

It  is  surely  pertinent  to  observe  that  when  the 
legislature  had  before  it  Section  1 1495,  and  pro- 
vided that  the  disqualification  should  not  relate  to 
"actions  or  proceedings  involving  the  validity  of  a 
deed,  will,  or  codicil ;"  that  if  it  had  intended  that 
doctrine  which  is  invoked  in  this  case  to  apply  to 
Section  11494  it  would  also  have  written  it  into 
Section  11494. 

The  claim  of  the  plaintiff  in  error,  boiled  down, 
means  this,  that  this  court  should  now  write  into 
Section  1 1494  the  language  at  the  close  of  Section 
11495.  This  would  be  a  most  glaring  instance  of 
the  supreme  court  invading  the  powers  of  the  gen- 
eral assembly  of  Ohio. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Hough  and  Robinson,  JJ.,  concur. 
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Shaw  v.  The  State  of  Ohio. 

CoHsHiutional  law — State  Medical  Act  —  Section  1269  et  seq,,  Gen^ 
eral  Code  —  Practitioners  in  limited  branches  —  Examinations. 

(No.  16335  — Decided  January  13,  1920.) 

Error  to  the  Court  of  Appeals  of  Summit  county. 

Messrs.  Holloway  &  Chamberlin,  for  plaintiff  in 
error. 

Mr.  C.  G.  Roetzel,  prosecuting  attorney,  and  Mr. 
W.  A.  Spencer,  assistant  prosecuting  attorney,  for 
defendant  in  error. 

By  the  Court.  After  the  present  case  was  de- 
cided, and  before  the  opinion  was  prepared,  the  case 
of  Nesmith  v.  State,  ante,  158,  was  argued  and  sub- 
mitted. 

In  all  essential  respects  the  same  questions  were 
raised,  but  more  fully  argued  by  counsel  for  the 
plaintiff  in  error  in  the  Nesmith  case  than  in  the 
present  case.  The  court  therefore  delayed  the  opin- 
ion in  the  Shaw  case  until  after  the  Nesmith  case, 
supra,  had  been  fully  considered  and  decided,  and 
the  opinion  prepared. 

We  hold  that  there  was  no  error  in  the  ruling  of 
the  courts  below,  and  that  substantial  justice  has 
been  done. 

The  judgment  of  the  court  of  appeals  is  therefore 

^^^^^^  Judgment  affirmed. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson, 
Wanamaker  and  Merrell,  JJ.,  concur. 
Robinson,  J.,  not  participating. 
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The  State,  ex  reu  Inter-Insurance  Agency 

Co.,  V.  Tomlinson,  Superintendent  of 

Insurance. 

Insurance — Mutual  protective  or  stock  companies-^ Kinds  of  bust' 
ness  authorised  ^-'Automobile  insurance  —  Section  pdof-^.  Gen- 
eral Code  (J07  O.  L,,  647) — Fire  insurance  authorised,  when. 

(No.  16441  — Decided  January  la,  1920.) 

In  Mandamus. 

Messrs.  Bennett,  Westfall  &  Bennett  and  Mr. 
Geo.  E.  Nichols,  for  relator. 

Mr.  John  G.  Price,  attorney  general,  and  Mr.  B. 
W.  Gearheart,  for  respondent. 

This  cause  being  heard  by  the  court  upon  the  de- 
murrer of  the  defendant  to  the  petition  of  the  re- 
lator, the  court  being  fully  advised,  finds  said  de- 
murrer not  well  taken,  and  overrules  the  same. 

The  court  further  finds  that  the  relator,  under 
and  by  virtue  of  the  provisions  of  sub-section  4, 
Section  9607-2,  General  Code  (107  O.  L.,  647), 
is  authorized  to  enter  into  contracts  of  insurance 
or  reinsurance  in  the  state  of  Ohio,  with  respect 
to  automobile  property,  against  the  hazards  of 
theft,  property  damage,  collision  and  liability  to  the 
public,  and  in  connection  therewith  against  the  haz- 
ard of  fire. 

It  is  therefore  ordered  and  adjudged,  that  a 
writ  of  mandamus  be  issued  out  of  this  court,  di- 
rected to  the  defendant  as  Superintendent  of  Insur- 
ance of  the  State  of  Ohio,  commanding  him  as  such 
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superintendent  to  issue  to  the  relator,  a  license 
authorizing  and  granting  it  authority  to  exchange 
contracts  of  indemnity  between  the  relator's  sub- 
scribers, covering  loss  and  damage  by  public  lia- 
bility. 

Writ  allowed. 

Nichols^  C.  J.,  Jones,  Johnson  and  Robinson, 
JJ.,  concur. 

Matthias,  J.,  not  participating. 

[On  March  10,  1921,  the  following  entry  was 
journalized.  —  Reporter.] 

This  cause  coming  on  to  be  heard  on  the  appli- 
cation for  a  rehearing  and  reargument  of  the  above 
case  and  in  open  court  at  said  rehearing,  the  appli- 
cation therefor  having  been  granted,  by  agreement 
of  counsel  for  relator  and  respondent,  it  is  hereby 
ordered  that  the  judgment  entry  made  herein  on 
Jan.  13,  1920,  recorded  in  Journal  28,  page  368,  be 
vacated  and  that  the  writ  of  mandamus  in  this 
cause  hereinbefore  issued  be  and  the  same  is  hereby 
recalled  and  the  above  entitled  cause  is, hereby  dis- 
missed without  prejudice. 

Dismissed  by  consent  of  parties. 
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Morton  v.  The  Morgan,  Murray  &  Potts  Co. 

Injunction  —  Appeal  to  court  of  appeals  —  Questions  submitted  to 
court — Jurisdiction  of  subject-matter  and  to  assess  damages. 

(No.  16273  — Decided  January  27,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

Mr.  I.  L.  Huddle  and  Mr.  Maurice  A.  Thon,  for 
plaintiff  in  error. 

Messrs.  Keller,  Dornette  &  Dornette  and  Mr. 
W.  A.  Rinckhoff,  for  defendant  in  error. 

It  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  court  of  appeals  be  and  the 
same  is  hereby  affirmed;  for  the  reaspn  that  there 
was  no  error  by  the  court  of  appeals  prejudicial  to 
the  plaintiff  in  error.  When  the  plaintiff  in  error 
perfected  his  appeal  to  the  court  of  appeals  from 
the  judgment  of  the  court  of  common  pleas  he 
thereby  carried  to  that  court  the  entire  case  there- 
tofore pending  in  the  court  of  common  pleas,  al- 
though that  court  had  decreed  a  perpetual  injunc- 
tion as  prayed,  but  had  directed  that  the  cause  be 
continued  for  further  hearing  as  to  other  matters; 
further  the  record  discloses  no  objection  to  the  court 
of  appeals  hearing  and  determining  all  questions 
in  the  case,  hence  there  was  no  error  in  the  action 
of  that  court  rendering  judgment  for  the  amount 
found  the  plaintiff  had  been  damaged  by  the  acts 
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of  the  defendant  complained  of,   in  addition  to 
granting  a  perpetual  injunction  as  prayed. 

Judgment  affirmed. 

Nichols,   C  J.,  Jones,   Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  concur. 


KopPEL  V.  Bader,  Sheriff. 

Contempt  —  Commitment  by  notary  public  —  Cross-examination  of 
adverse  party  by  deposition  —  Sections  11497  o^d  11526,  Gen- 
eral Code  —  Habeas  corpus, 

(No.  163B8  — Decided  March  16,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

Messrs.  Maxwell  &  Ramsey;  Mr.  Joseph  S. 
Graydon  and  Mr.  Constant  Southworth,  for  plain- 
tiff in  error. 

Mr.  John  C.  Healy;  Mr.  Louis  H.  Capelle  and 
Messrs.  Pogue,  Hoffheimer  &  Pogue,  for  defend- 
ant in  error. 

Judgment  affirmed  on  authority  of  In  re  Rauh, 
65  Ohio  St.,  128. 

Judgment  affirmed. 

Jones,  Matthias,  Johnson,  Wanamaker  and 
Robinson^  JJ.,  concur. 
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Ex  PARTE  Berger:    Berger  V.  Frietchen  et  al. 

Contempt — Commitment  by  notary  public — Cross-examination  of 
adverse  party  by  deposition  —  Sections  ii497  and  115^,  Gen- 
eral Code — Habeas  corpus. 

(No.  16347— Decided  March  16,  1920.) 

Error  to  the  Court  of  Appeals  of  Richland 
county. 

Mr.  C.  H.  Workman  and  Mr.  C.  E.  McBride, 
for  plaintiff  in  error. 

Messrs.  Brisker,  Henkel,  Mabee  &  Brucker,  for 
defendants  in  error. 

Judgment  affirmed  on  authority  of  In  re  Rauh, 
65  Ohio  St.,  128. 

Judgment  affirmed. 

Jones,  Matthias,  Johnson,  Wanamaker  and 
Robinson,  J  J.,  concur. 
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Bruck  V.  The  Quick  Withdrawal  Building 

ASSN,  Co.  ET  AL. 

Foreclosure  of  mortgage — Final  distribution  of  proceeds — Rights 
of  prior  purchaser  and  holder  of  tax  title, 

(No.  10417— Decided  March  16, 1920.) 

Error  to  the  G>urt  of  Appeals  of  Hamilton 
county. 

Mr.  P.  S.  Phillips  and  Mr.  A.  W.  Bruck,  for 
plaintiff  in  error. 

Mr.  Fyffe  Chambers,  for  defendants  in  error. 

It  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  court  of  appeals  be  and 
the  same  is  hereby  affirmed;  for  the  reason  the 
record  discloses  that,  prior  to  the  order  of  final 
distribution  in  the  court  of  common  pleas,  Cora 
B.  Bruck,  on  July  20,  1917,  filed  her  amended  and 
supplemental  answer  alleging  that  her  husband, 
the  plaintiff  in  error,  had  conveyed  the  premises 
to  her  by  warranty  deed;  on  July  27,  1917,  in  its 
decree  of  final  distribution  the  common  pleas  court 
found  that  the  allegations  contained  in  the  amend- 
ed and  supplemental  answer  of  Cora  B.  Bruck 
were  true,  and  ordered  the  balance  of  the  funds 
remaining  in  the  hands  of  the  sheriff  to  be  paid  to 
her;  and  furthermore  it  no  where  appearing  in  the 
record  that  an  appeal  was  taken  from  that  portion 
of  the  decree  or  that  any  traverse  of  the  allegations 
of  the  amended  and  supplemental  answer  of  Cora 
B.  Bruck  was  made  in  the  court  of  appeals^  that 
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court  committed  no  error  in  its  decree  awarding 
judgment  to  C.  H.  Wiltsie  for  the  delinquent  taxes 
paid  by  him. 

Judgment  affirmed. 

Nichols^  C  J.,  Jones,   Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  J  J.,  concur. 


Bruck  v.  The  Quick  Withdrawal  Building 
Assn.  Co.  et  al. 

Appeal  and  error — Bond  not  filed  within  time, 
(No.  16418— Decided  March  16,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county, 

Mr.  P.  S.  Phillips  and  Mr.  A.  W.  Bruck,  for 
plaintiff  in  error. 

Mr.  Fyffe  Chambers,  for  defendants  in  error. 

It  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  court  of  appeals  be  and 
the  same  is  hereby  affirmed;  the  court  of  appeals 
was  right  in  sustaining  the  motion  of  the  defendant 
in  error  and  dismissing  the  appeal  of  said  cause  to 
that  court  for  the  reason  that  the  appeal  bond  was 
not  filed  within  the  time  prescribed  by  statute. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  concun 
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The  State,  ex  rel.  Downing,  v.  Burkhardt, 
Mayor  of  the  City  of  Lima. 

Prohibition — Writ  issued  by  agreement  of  parties — Defendant  m 
default  for  pleading, 

(No.  10569— Decided  April  20,  1920.) 

In  Prohibition, 

Messrs.  Half  hill,  Quail  &  Kirk,  for  relator. 

Mr.  H.  G.  Garling,  city  solicitor,  and  Mr.  L.  E. 
Ludwig,  for  respondent. 

The  court  finds  that  the  defendant  is  in  default 
for  answer  or  demurrer,  and  has  failed  to  show 
cause  why  the  temporary  writ  of  prohibition  here- 
tofore allowed  by  the  court  should  not  be  made  per- 
manent. 

It  is  therefore  ordered  and  adjudged,  by  agree- 
ment of  parties  hereto,  by  the  court  that  said  tem- 
porary writ  be,  and  the  same  hereby  is,  made  per- 
manent. 

Writ  allowed  by  agreement. 
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The  Erie  Railroad  Co.  v.  Garman. 
The  Erie  Railroad  Co.  v.  Smith. 

Injunction  and  damages— Jurisdiction  to  order  nuisance  abaUd:^ 
Railroad  embankment  obstructs  surface  water. 

(Nos.  16315  and  16816  —  Decided  April  27,  1020.) 

Error  to  the  Court  of  Appeals  of  Wayne  county. 

Mr.  Frank  Heath  and  Messrs.  Cook,  McGowan, 
Foote,  Bushnell  &  Lamb,  for  plaintiff  in  error. 

Mr.  Hiram  B.  Swartz,  for  defendants  in  error. 

It  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  court  of  appeals  be  and 
the  same  is  hereby  affirmed  for  the  reason  that  the 
finding  of  facts  by  the  court  of  appeals,  which  was 
concededly  supported  by  the  evidence,  fully  war- 
ranted the  order  made  by  that  court  to  abate  the 
nuisance  complained  of  ^in  the  manner  specified, 
and  in  such  manner  disposing  of  the  water,  the 
flow  of  which  was  obstructed  by  the  plaintiff  in 
error^'s  embankment  and  caused  the  continuing 
damage  complained  of. 

Judgments  affirmed. 

Nichols^  C.  J.,  Jones,  Matthias  and  Johnson, 
JJ.,  concur  in  cause  No.  16315.  Merrell,  J.,  not 
participating. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson  and 
Wanamaker,  JJ.,  concur  in  cause  No.  16316. 
Merrell,  J.,  not  participating. 
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The  W.  E  Wright  Co.  v.  Parshall  et  al. 

Suretyship  ^Contractor  abandons  street  improvement — Bonding 
company  completes  contract — Materialmen  and  laborers — 
Right  to  balance  of  city  funds — Doctrine  of  subrogation  inap- 
pHcdble,  when, 

(No.  16385  — Decided  April  27,  1920.) 

Error  to  the  Court  of  Appeals  of  Summit 
county. 

Messrs.  Comihins,  Brouse,  Englebeck  &  Mc- 
Dowell, for  plaintiflf  in  error. 

Mr.  H.  M.  Hagelbarger;  Mr.  S.  D.  Kenfield; 
Messrs.  Musser,  Kimber  &  Huffman;  Messrs. 
Henderson,  QimU,  Siddall  &  Morgan  and  Mr.  E. 
E.  Zerian,  for  defendants  in  error. 

It  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  court  of  appeals  be,  and 
the  same  hereby  is,  reversed;  for  the  reason  the 
surety,  The  New  Amsterdam  Casualty  Company, 
in  its  election  to  complete  the  contract  of  the  con- 
tractor, S.  W.  Parshall  and  Edward  P.  Parshall 
partners  engaged  in  business  as  S.  W.  Parshall  & 
Son,  received  the  contract  subject  to  all  valid  liens 
then  attaching  or  that  might  thereafter  be  per- 
fected against  it ;  for  the  further  reason  that  under 
the  ruling  of  this  court  in  the  case  of  Royal  In- 
demnity Co.  V.  Northern  Ohio  Granite  &  Stone 
Co.,  100  Ohio  St.,  373,  The  New  Amsterdam  Cas- 
ualty Company  is  liable  upon  its  bond  for  the  ma- 
terial and  labor  furnished  S.  W.  Parshall  &  Son 
under  its  contract  with  the  city  of  Akron  and  can- 
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not  invoke  the  equitable  doctrine  of  subrogation 
against  its  plain  legal  obligation;  and  for  the  fur- 
ther reason  that  the  doctrine  of  subrogation  will 
not  be  applied  to  prefer  one  creditor  over  another 
where  an  inequitable  result  will  be  accomplished 
thereby. 

Cause  remanded  to  the  court  of  common  pleas 
of  Summit  county  for  further  proceedings  accord- 
ing to  law. 

Judgment  reversed  and  cause  remanded. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson, 
Robinson  and  Merrell,  JJ.,  concur. 


ZONARS  V.  ZONARS. 

Camt  of  apptats'^  Jurisdiction  tn  error — Divora  proceedings. 

(No.  16413— Decided  May  11, 1920.) 

Error  to  the  Court  of  Appeals  of  Montgomery 
county. 

Messrs.  Bumham  &  Snyder  and  Messrs.  Mat- 
tern  &  Brumbaugh,  for  plaintiff  in  error. 

Messrs.  Lens,  Sigler  &  Denlinger;  Mr.  Roy  G. 
Fitzgerald;  Mr.  Thomas  H.  Ford  and  Mr.  Chal- 
mers Parker,  for  defendant  in  error. 

It  is  ordered  and  adjudged  by  this  courts  that 
the  judgment  of  the  said  court  of  appeals  be  and 
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the  same  is  hereby  reversed  on  the  authority  of 
Cincinnati  Polyclinic  v.  Batch,  92  Ohio  St.,  415. 

It  is,  therefore,  ordered  and  adjudged  that  this 
cause  be  remanded  to  the  court  of  appeals  with  in- 
structions to  consider  the  petition  in  error  and  bill 
of  exceptions  in  the  cause,  and  for  further  pro- 
ceedings according  to  law. 

Judgment  reversed  and  cause  remanded. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  concur. 


Haas  v.  The  State  of  Ohio. 

Supreme  court — Dismissal — Cause  pending  in  court  of  appeals, 
(No.  16481 —  Decided  May  11,  1920.) 

Error  to  the  Court  of  Appeals  of  Geauga  county. 

Mr.  D.  F.  Anderson;  Mr.  V.  J.  Lamb;  Mr.  A.  A. 
Cartwright;  Mr.  Victor  J.  Conrad  and  Mr.  E.  H. 
Moore,  for  plaintiff  in  error. 

Mr.  John  G.  Price,  attorney  general;  Mr.  H.  J. 
Thrasher,  prosecuting  attorney;  Mr.  W.  L.  Day 
and  Mr.  W.  D.  Wilkin,  for  defendant  in  error. 

It  is  ordered  by  the  court  that  the  petition  in  error 
herein  be  dismissed  for  the  reason  that  the  cause  is 
now  pending  in  the  court  of  appeals  on  re-hearing. 

Petition  in  error  dismissed. 
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The  Toledo  &  Ohio  Central  Railway  Co.  et  al, 
V.  The  Village  of  Hartford  et  al. 

Court  of  appeals'-^  Court  procedure  on  appeal -- Error  to  Umit  m- 
dence  to  transcript,  when. 

(No.  IGSee— Decided  May  18, 1920.) 

Error  to  the  Court  of  Appeals  of  Licking  county. 

Messrs.  Doyle  &  Lewis;  Messrs.  Kibler  &  Kihler 
and  Mr.  Frederick  W.  Gaines^  for  plaintiffs  in 
error. 

Messrs.  Fitzgibbon,  Montgomery  &  Black,  for 
defendants  in  error. 

The  court  finds  that  the  court  of  appeals  erred 
in  the  admission  of  the  transcript  of  testimony 
taken  in  a  former  hearing  of  the  cause  under  the 
circtmistances  and  within  the  limitations  laid  down 
by  the  court  as  shown  by  the  record.  It  is,  there- 
fore, ordered  and  adjudged  by  this  court  that  the 
judgment  of  the  court  of  appeals  be,  and  the  same 
is  hereby,  reversed,  and  it  is  further  ordered  and 
adjudged  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  court  of  appeals  with  instructions 
to  proceed  with  the  trial  of  the  cause  de  novo,  the 
parties  being  permitted  to  introduce  in  evidence  rel- 
evant testimony  under  the  legal  rules  applicable  in 
the  trial  of  questions  of  fact  in  trial  courts. 

Judgment  reversed  and  cause  remanded. 

Jones,  Matthias,  Johnson,  Wanamaker  and 
Merrell,  JJ.,  concur. 
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Bayles  V.  Welsh  et  al. 

Supreme  court — Affirmances — Weight  of  evidence — Rule  19  of 
supreme  court. 

(No.  16483— Decided  May  18, 1920.) 

Error  to  the  Court  of  Appeals  of  Licking  cotrnty. 

Messrs.  Jones  &  Jones,  for  plaintiff  in  error. 
Messrs.  Kibler  &  Kibler,  for  defendants  in  error. 

It  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  court  of  appeals  be  and 
the  same  is  hereby  affirmed;  for  the  reason  that 
the  court  of  appeals  upon  hearing  found  that  its 
former  decree  was  not  induced  or  procured  by 
means  of  fraud,  and  the  only  question  presented 
by  the  record  in  this  case  involves  a  consideration 
of  the  weight  of  the  evidence. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  concur. 
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Patterson  et  al.,  Exrs.,  v.  Patton  et  al. 

WiiU — ConstrucHon — Fte  simple  devise  not  limited  by  taier  item, 
when. 

(No.  16510— Decided  May  18, 1920.) 

Certified  by  the  Court  of  Appeals  of  Harrison 
county. 

Messrs.  Hollingsworth  &  Worley,  for  plaintiffs 
in  error. 

Mr.  E.  S.  McNamee;  Mr.  Albert  O.  Barnes  and 
Mr.  D.  A.  Hollingsworth,  for  defendants  in  error. 

Judgment  affirmed  on  authority  of  Niles  et  al.  v. 
Gray  et  al.,  12  Ohio  St.,  320. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson  and 
Merrell,  JJ.,  concur. 
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Weisheimer  et  al.  V.  The  Board  of  Agricul- 
ture OF  Ohio  et  al. 

ConstitutionQl  law — Inspection  of  feed  stuffs — Licensing  of  dealers 
^Sections  1141  to  1149-1,  General  Code  (106  0,  L.,  is^tsg). 

(No.  16420— Decided  June  8,  1920.) 

Error  to  the  Court  of  Appeals  of  Franklin 
county. 

Messrs.  Williams  &  Nash,  for  plaintiff  in  error, 

Mr.  John  G.  Price,  attorney  general,  and  Mr. 
Ray  Martin,  for  defendants  in  error. 

Judgment  affirmed  on  authority  of  Saviers  v. 
Smith,  Secretary  of  State,  ante,  132,  and  Castle  v. 
Mason,  91  Ohio  St.,  296. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  concur. 
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Leonard   v.    The    Industrial   Commission    of 

Ohio. 

Workmen's   compensation --Award    denied    claimant — Appieai   to 
common  pleas  court — Verdict  directed  for  defendant. 

(No.  10518  — Decided  June  8,  1990.) 

Error  to  the  Court  of  Appeals  of  Lucas  county. 

Mr.  J.  Harrington  Boyd  and  Mr.  Cornell  Schrep- 
ber,  for  plaintiff  in  error, 

Mr.  John  G.  Price,  attorney  general;  Mr.  R.  R. 
Zurmehly  and  Mr.  Fred  H.  Kirtley,  for  defendant 
in  erron 

It  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  court  of  appeals  be  and 
the  same  is  hereby  reversed,  for  the  reason  that 
the  record  discloses  that  the  plaintiff  in  error  in  the 
trial  of  the  cause  in  the  court  of  common  pleas 
offered  some  evidence  tending  to  prove  all  the  essen- 
tial elements  of  fact  necessary  to  entitle  him  to  a 
recovery. 

It  is  further  ordered  that  this  cause  be  remanded 
to  the  court  of  common  pleas  of  Lucas  county  for 
further  proceedings  according  to  law. 

Judgment  reversed  and  cause  remanded. 

Nichols,  C.  J.,  Matthias,  Johnson,  Wana- 
MAKER,  Robinson  and  Merrell,  JJ.,  concur. 


Digitized  by  VjOOQ  IC 


101 0.  S.]  STATE,  EX  REL.,  v.  WESSELMANN.    525 
Opinion  Per  Cwiam, 

The  State^  ex  rel.  Day,  v.  Wesselmann,  Clerk 
OF  Court, 

JudgmenU — Vacation  and  modification  during  term — Jurisdiction 
of  common  pleas  court — Mandamus. 

(No.  16519 —  Decided  June  8^  1990.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

Mr.  George  A.  Hamma,  for  plaintiff  in  error. 

Mr.  Louis  H.  Capelle,  prosecuting  attorney,  and 
Mr.  Nelson  Schwab,  assistant  prosecuting  attorney, 
for  defendant  in  error. 

Messrs.  Galvin  &  Calvin  and  Messrs.  Freiberg  & 
Geoghegan,  amici  curiae. 

Judgment  affirmed  on  authority  of  Huntington 
&  Mclntyre  v.  Finch. &  Co.,  3  Ohio  St.,  445 ;  Niles 
V.  Parks  et  al.,  49  Ohio  St.,  370,  and  The  Huber 
Mfg.  Co.  V.  Sweny  et  al,  57  Ohio  St.,  169. 

Judgment  affirmed. 

Nichols,  C  J,,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  concur. 
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Wiley,  Admx.,  v.  The  Board  of  Commissioners 
OF  Sandusky  County  et  al. 

Direeted  verdict -- No  evidence  to  support  petition^ Damages  for 
mob  violence. 

(No.  16395— Decided  June  17,  1920.) 

Error  to  the  Court  of  Appeals  of  Sandusky 
county. 

Mr.  Benjamin  F.  James;  Mr.  Frank  O'Farrdl 
and  Mr.  John  B.  Stahl,  for  plaintiff  in  error. 

Mr.  A.  V.  Bauman,  prosecuting  attorney;  Mr. 
Jonathan  E.  Ladd,  prosecuting  attorney,  and 
Messrs.  Fries  &  Hatfield,  for  defendants  in  error. 

This  court  finds  that  the  trial  court  was  correct 
in  sustaining  the  motion  of  the  defendants  at  the 
conclusion  of  the  plaintiff's  case,  that  the  court 
direct  the  jury  to  render  a  verdict  in  favor  of  de- 
fendants. A  careful  examination  of  the  record 
compels  the  conclusion  that  there  was  no  evidence 
tending  to  prove  the  material  allegations  of  the 
plaintiff's  petition. 

This  court,  therefore,  finds  that  the  court  of 
appeals  did  not  err  in  affirming  the  judgment  of  the 
trial  court,  and  the  judgment  of  the  court  of  ap- 
peals is  affirmed. 

Judgment  affirmed. 

Jones,  Matthias,  Johnson  *id  Merrell,  J  J., 
concur. 
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The  City  of  East  Liverpool  v.  Dawson. 

Municipal  corporations — Intoxicating  liquors — Unlawful  to  keep, 
store  or  use  in  certain  places  ^^Constitutionality  of  ordinance 
^Section  9,  Article  XV,  and  Section  3,  Article  XVIII,  Con^ 
stitution, 

(No.  16474  — Decided  June  22,  1920.) 

Error  jo  the  Court  of  Appeals  of  Columbiana 
county. 

Mr.  R.  G.  Thompson,  city  solicitor;  Mr.  J.  A. 
White  and  Mr.  Charles  M.  Earhart,  for  plaintiff 
in  error. 

Mr.  Blaine  H.  Cochran  and  Mr.  George  T.  Far^ 
rell,  for  defendant  in  error. 

It  is  ordered  and  adjudged  by  this  court  that 
the  judgment  of  the  said  court  of  appeals  be,  and 
the  same  hereby  is,  reversed,  and  the  judgment  of 
the  court  of  common  pleas  of  Columbiana  county 
be,  and  the  same  is  hereby,  affirmed,  for  the  reason 
that  Ordinance  No,  1664  of  the  City  of  East  Liver- 
pool, declaring  it  unlawful  to  keep,  store,  or  use 
intoxicating  liquors  in  certain  places,  is  a  valid  ex- 
ercise of  municipal  power  under  the  grant  of  Sec- 
tion 3,  Article  XVIII,  of  the  Constitution  of  the 
State  of  Ohio,  and  not  in  conflict  with  Section  9, 
Article  XV,  of  said  Constitution. 

Judgment  of  the  court  of  appeals  reversed,  and 
that  of  common  pleas  affirmed. 

Nichols,  C.  J.,  Jones,  Johnson,  Wanamaker, 
Robinson  and  Merrell,  JJ.,  concur. 
»    Matthias,  J.,  not  participating. 
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Coss  V.  The  Public  Utilities  Commission  of 

Ohio. 

Public  utilities  commission — Jurisdiction  —  Electric  power  rates'^ 
Oral  contract  superseded  by  schedule  rates,  when — No  dis- 
crimination, when. 

(No.  16480— Decided  Jane  22,  IdSO.) 

Error  to  the  Public  Utilities  Commission. 

Messrs,  McBride  &  Wolfe,  for  plaintiff  in  error, 

Mr.  John  G.  Price,  attorney  general;  Mr.  E.  E. 
Corn  and  Mr.  C.  H.  Henkel,  for  defendant  in  error. 

It  is  ordered  and  adjudged  by  this  court,  that 
the  order  of  the  said  public  utilities  commission  of 
Ohio  be,  and  the  same  is  hereby,  affirmed.  There 
was  no  error  in^dismissing  the  complaint  filed  with 
the  public  utilities  commission  wherein  the  com- 
plainant sought  an  order  of  the  public  utilities  com- 
mission requiring  the  Richland  Public  Service  Com- 
pany to  furnish  current  for  an  electric  fan  at  a  flat 
rate  claimed  to  have  been  agreed  upon  in  1908  by 
the  predecessor  of  said  company  or  an  order  requir- 
ing said  company  to  do  certain  wiring  claimed  to 
have  been  made  necessary  by  reason  of  changing 
from  a  flat  rate  to  a  meter  rate  for  services,  or  to 
compensate  complainant  for  damages  for  failure 
to  keep  its  contract.  The  record  discloses  that  the 
defendant  company  proceeded  in  accordance  with 
its  approved  schedule  of  rates  on  file  with  the  com- 
mission without  any  discrimination,  and  that  the 
order  which  the  complainant  seeks  would  require 
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a  discrimination  in  favor  of  the  complainant  con- 
trary to  the  express  provisions  of  the  utility  act. 
If  the  complaint  stated  a  valid  contract  with  the 
defendant  itself  the  public  utilities  commission 
would  be  entirely  wanting  in  jurisdiction  to  either 
enforce  specific  performance  thereof  or  award  dam- 
ages incurred  by  reason  of  its  violation  by  the  com- 
pany. 

Order  affirmed. 

Nichols,  C  J.,  Jones,   Matthias,  Johnson, 
Robinson  and  Merrell,  JJ.,  concur. 


The    Board   of    Commissioners    of    Greene 
County  v.  Harshman. 

Error  proceedings  —  Supreme  court -^  Final  order  by  court  of  ap^ 
peals — Contempt  proceedings, 

(No.  16490— Decided  June  22,  1920.) 

Error  to  the  Court  of  Appeals  of  Greene  county. 

Mr.  Harry  D.  Smith,  prosecuting  attorney,  and 
Mr.  M.  /.  Hartley,  for  plaintiff  in  error. 

Mr.  Marcus  Shoup,  for  defendant  in  error. 

The  court  find  that  no  final  order  has  been 
made  or  entered  by  the  court  of  appeals  from  which 
the  plaintiff  in  error  can  prosecute  this  proceeding 
in  error.  The  cause  was  heard  in  the  court  of  ap- 
peals upon  an  information  or  complaint  in  con- 
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tempt  against  the  board  of  county  commissioners 
for  failure  and  refusal  to  comply  with  a  former 
decree  of  said  court  of  appeals  which  was  rendered 
March  23,  1918,  as  a  result  whereof  the  court  of 
appeals  modified  and  reaffirmed  such  former  order 
and  decree  and  required  that  it  be  complied  with 
by  the  date  therein  designated.  If  this  proceeding 
in  error  is  from  the  order  and  decree  of  March  23, 
1918,  it  comes  too  late;  if  it  is  from  the  order  and 
decree  of  December  17,  1919,  it  is  premature,  for 
as  yet  there  has  been  no  judgment  of  contempt  by 
that  court  for  refusal  of  the  commissioners  to  obey 
and  execute  the  order  and  decree  previously  made 
and  entered  by  the  court  of  appeals.  It  is  there- 
fore ordered  that  the  petition  in  error  be,  and  the 
same  hereby  is,  dismissed. 

Petition  in  error  dismissed. 

Nichols^  C.  J.,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  con- 
cur. 
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Coulter  v.  Chaney^  Exr.^  et  al. 

Supreme  court — Judgment  reversed  by  consent 
(No.  10548— Decided  June  22,  1930.) 

Error  to  the  Court  of  Appeals  of  Coshocton 
county. 

Mr.  C.  R.  Bell  and  Mr.  T.  H.  Wheeler,  for  plain- 
tiff in  error. 

Messrs.  Merrell,  Shepler  &  Burklew,  for  defend- 
ants in  error. 

By  and  with  the  consent  of  all  parties  to  the 
record  the  court  finds  that  there  is  error  apparent 
upon  the  record  in  the  proceedings  of  said  court  of 
appeals  to  the  prejudice  of  the  plaintiff  in  error. 

It  is,  therefore,  by  and  with  the  consent  of  all 
parties  to  the  record,  considered  by  this  court  that 
the  judgment  rendered  by  the  said  court  of  appeals 
be  reversed  and  held  for  naught,  and  that  the  judg- 
ment of  the  court  of  common  pleas,  which  was  re- 
versed by  the  said  court  of  appeals,  be,  and  the 
same  hereby  is,  affirmed. 

Judgment  of  the  court  of  appeals  reversed  and 
that  of  common  pleas  affirmed  by  consent. 
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The  State,  ex  rel.  Grace,  v.  Howard,  Treas- 
urer. 

Schools — Creation  of  new  district  by  county  board — Remonstrance 
— Section  4736,  General  Code. 

(No.  10685— Decided  June  22,  1920.) 

In  Mandamus. 

Messrs.  Marshall  &  Fraser,  for  relator. 
Messrs.  Graves  &  Stahl,  for  respondent. 

It  is  hereby  ordered  and  adjudged  that  the  de- 
murrer to  the  petition  be  sustained,  the  court  being 
of  the  opinion  that  the  phrase  "territory  affected" 
used  in  Section  4736,  General  Code,  applies  to  the 
territory  of  the  old  school  district,  embracing  both 
the  newly  created  district  and  the  territory  outside 
thereof. 

And  plaintiff  not  desiring  to  further  plead,  it  is 
hereby  ordered  and  adjudged  that  the  petition  of 
the  plaintiff  be  dismissed. 

Demurrer  sustained.    Petition  dismissed. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson, 
Wanamaker,  Robinson  and  Merrell,  JJ.,  concur. 


Digitized  by  VjOOQ  IC 


101  O.  S.]     STATE.  EX  REL.  v.  CURTIS.  533 

Opinion  Per  Curiam. 

The  State^  ex  rel.  Minor^  v.  Curtis  et  al. 

Elections --Insufficient  or  imperfect  nomuMion  papers  ^Inde^ 
pendent  candidate  for  prosecuting  attorney— Supplemental 
papers. 

(No.  168ia— Decided  October  2%  1920.) 

In  Mandamus.. 

Mr.  Claude  J.  Minor  and  Mr.  Smith  W.  Bennett, 
for  relator. 

Mr.  John  G.  Price,  attorney  general,  and  Mr. 
B.  W.  Gearheart,  for  respondents. 

The  court  find  upon  the  issue  joined  for  the  re- 
lator, Claude  J.  Minor,  and  that  he  is  entitled  to  a 
peremptory  mandamus  herein. 

It  is  therefore  ordered  that  a  peremptory  writ 
of  mandamus  issue  against  William  J.  Curtis, 
Lewis  Engelbry,  William  J.  O'Brien  and  Silas  S. 
Pritchett,  as  deputy  state  supervisors  of  elections 
for  Erie  coimty,  for  the  performance  of  the  act 
heretofore  alternatively  ordered  and  that  immedi- 
ately upon  the  service  of  this  writ,  they  do  the 
act  alternatively  ordered;  to-wit:  that  they  cause 
to  be  printed  upon  the  official  ballots  to  be  used  by 
the  electors  of  said  Erie  county,  Ohio,  as  an  inde- 
pendent candidate  for  prosecuting  attorney  of  said 
county,  the  name  of  Qaude  J.  Minor,  and  that 
none  of  the  ballots,  if  any  existing,  on  which  the 
name  of  Claude  J.  Minor  has  not  been  printed  as 
an  independent  candidate  for  prosecuting  attorney 
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of  said  county,  shall  be  distributed  to  the  election 
officers  in  any  of  the  precincts  of  said  county. 

Writ  allowed, 

JoNES^  Matthias,  Johnson  and  Wanamaker, 
JJ.,  concur. 

Nichols,  C  J.,  and  Robinson,  J.,  not  partici- 
pating. 


The  Fred  R.  Jones  Co.  v.  Fath  et  al..  Partners. 

Su^emi  court  ^-Rehearing — Former  judgment  adhered  ta. 
(No.  16224— Decided  December  6,  1920.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga 
county. 

Mr.  James  G.  Stewart  and  Messrs  Mathews, 
Orgill  &  Maschke,  for  plaintiff  in  error. 

Mr.  Mark  A.  Copeland,  for  defendants  in  error. 

The  application  of  defendants  in  error  for  a  re- 
hearing herein  having  heretofore  been  allowed, 
June  24,  1920,  this  cause  came  on  again  to  be  heard 
upon  the  transcript  of  the  record  of  the  court  of 
appeals  of  Cuyahoga  county  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  ordered 
that  the  former  judgment,  entered  herein  on  Jan- 
uary 27,  1920  [ante,  47],  and  recorded  in  Journal 
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No.  28,  page  372,  be,  and  the  same  hereby  is,  ad- 
hered to. 

Former  judgment  adhered  to. 

Nichols^  C.  J.,  Matthias,  Johnson,  Wana- 
MAKER,  Robinson  and  Avery,  JJ.,  concur. 


Miller  v.  The  State  of  Ohio. 

Criminal  law — Evidence   of  similar  offense — Unlawful  sale  of 
morphine. 

(No.  Id590— Decided  December  6,  1920.) 

Error  to  the  Court  of  Appeals  of  Hamilton 
county. 

Messrs.  Cohen,  Mack  &  Hurtig,  for  plaintiff  in 
error. 

Mr.  John  G.  Price,  attorney  general,  and  Mr. 
Geo.  T.  Poor,  for  defendant  in  error. 

It  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  court  of  appeals  be,  and 
the  same  hereby  is,  reversed  on  authority  of  State 
of  Ohio  V.  Davis,  90  Ohio  St.,  100,  proposition  3 
of  the  syllabus,  and  Baxter  v.  State  of  Ohio,  91 
Ohio  St.,  167,  proposition  3  of  the  syllabus;  and  it 
not  being  necessary  so  to  do,  the  court  considers 
in  this  case  no  other  assignipent  of  error. 

And  this  court  proceeding  now  to  render  the 
judgment  that  the  court  of  appeals  should  have 
rendered,  it  is  ordered  and   adjudged   that  the 
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judgments  of  the  court  of  common  pleas  and  the 
municipal  court  of  Cincinnati  be,  and  the  same 
hereby  are,  reversed,  and  this  cause  is  remanded 
to  the  said  municipal  court  for  further  proceedihgs 
according  to  law. 

Judgments  reversed  and  cause  remanded. 

Nichols,  C.  J.,  Jones,   Matthias,  Johnson, 
Wanamaker,  Robinson  and  Avery,  JJ.,  concur. 


The  Victor  Rubber  Co.  v.  Robbins,  Admx. 

Workmen's   compensation — Independent   liahUUy    of   contributing 
employer — Death  from  contaminated  well. 

(No.  16431  — Decided  December  21,  1920.) 

Error  to  the  Court  of  Appeals  of  Clark  county. 

Mr.  J.  E.  Bowman  and  Mr.  J.  M.  Cole,  for  plain- 
tiff in  error. 

Messrs.  Stafford  &  Arthur,  for  defendant  in 
error. 

This  court  finds  that  the  allegations  of  the  peti- 
tion concerning  the  construction,  location  and  main- 
tenance by  the  defendant  of  the  well  .referred  to, 
and  described  in  the  petition,  and  the  further  alle- 
.  gations  with  reference  to  the  injury  caused  to  the 
decedent  thereby,  constituted  a  liability  and  a  cause 
of  action  against  the  plaintiff  in  error,  which  was 
not  removed  by  the  provisions  of  the  Workmen^s 
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Compensation  Act.  And  the  court  of  common 
pleas  on  the  triscl  of  the  cause,  having  found  upon 
the  issues  of  fact  joined  in  the  pleadings  in  favor 
of  the  plaintiff,  and  having  entered  judgment 
thereon  in  his  favor,  which  judgment  was  affirmed 
by  the  court  of  appeals,  it  is,  therefore,  ordered  and 
adjudged  that  the  judgment  of  the  court  of  appeals 
be,  and  the  same  is  hereby,  affirmed. 

Jtidgment  affirmed. 

Nichols,  C  J.,  Jones,  Matthias,  Wanamaker 
and  Robinson,  JJ.,  concur. 

Johnson  and  Hough,  JJ.,  not  participating. 


The  City  of  Lima  v.  The  Public  Utilities 
Commission  of  Ohio. 

Public  utilities  commission — Order  not  unjust  and  unreasonable'-^ 
Steam  heat  rates. 

(No.  16600  — Decided  December  21,  1920.) 

Error  to  the  Public  Utilities  Commission. 

Mr.  H.  E.  Garling,  city  solicitor;  Messrs.  Mac- 
kenzie  &  Weadock  and  Mr.  Paul  T.  Landis,  for 
plaintiff  in  error. 

Mr.  John  G.  Price,  attorney  general ;  Mr.  E.  E. 
Corn  and  Messrs.  Cable  &  Cable,  for  defendant 
in  error. 

It  is  ordered  and  adjudged  by  this  court,  that 
the  order  of  the  said  Public  Utilities  Commission 
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of  Ohio  be,  and  the  same  is  hereby,  affirmed;  for 
the  reason  that  the  question  presented  to  the  court 
is  whether  the  order  of  the  Commission  was  unjust 
and  unreasonable  and  the  solution  of  this  question 
depended  on  the  facts  as  disclosed  by  the  record. 
The  commission  had  the  witnesses  and  the  entire 
situation  before  them  and  an  examination  of  the 
record  does  not  disclose  in  the  judgment  of  the 
court  such  a  state  of  facts  as  would  warrant  the 
reversal  of  the  order  by  the  commission. 

Order  affirmed. 

Jones,  Matthias,  Johnson,  Hough  and  Rob- 
inson, JJ.,  concur. 


ToBEY,  Committee,  etc.,  v.  The  Public  Utili- 
ties Commission  op  Ohio  et  al. 

PuhUc  ^lUies  commission — Order  not  unreasonable  or  unlawful 
— Abandonment  of  interurban  railway  service,  etc, 

(No.  16768  ~  Decided  December  21,  1920.) 

Error  to  the  Public  Utilities  Commission. 

Mr.  O.  P.  Gothlin  and  Messrs.  Johnson,  Sharp 
&  Schooler,  for  plaintiff  in  error. 

Mr.  John  G.  Price,  attorney  general;  Mr.  E.  E. 
Com  and  Messrs.  Corwin,  Wortnan  &  Leach,  for 
defendant  in  error. 

This  court  is  of  the  opinion  that  the  order  of  the 
public  utilities  commission,  including  its  order  per- 
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mitting  the  abandonment  by  the  railway  company 
of  its  tracks  between  Roslyn  and  the  Ryne  Gro- 
cery corner  in  Beavertown,  Ohio,  is  neither  unrea- 
sonable nor  unlawful ;  and  this  court  finds  from  an 
examination  of  the  record  that  the  order  so  made 
by  the  public  utilities  commission  was  amply  sus- 
tained by  the  evidence,  having  in  view  due  regard 
for  the  welfare  of  the  public  and  the  cost  of  oper- 
ating the  service  between  the  various  points  in  con- 
troversy in  said  cause.  It  is  therefore  ordered  and 
adjudged  by  this  court  that  the  order  of  the  public 
utUities  commission  be,  and  the  same  is  hereby 
affirmed. 

Order  affirmed. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson, 
Hough  and  Wanamaker,  JJ.,  concur. 

Robinson,  J.,  not  participating. 
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ABANDONMENT— 
Interurban  service,  etc.  —  Public  utilities  commission  —  Order  not 
unreasonable  or  unlawful.    See  Tobey  v.  Pub,  PiU.  Comm,,  538. 

ABUTTING  OWNERS  — 
Assessments  — Highways  —  .nterurban   railroad — Right  of  way 

—  Perpetual  lease  by  grantee — Lessee  not  owner  "in  fee,"  etc. 

—  Section  1209,  General  Code  (102  O.  L.,  343).    See  Dayton 
Elec.  Ry.  Co.  V.  Scott,  13. 

ACCOMMODATION  ENDORSER  — 
Negotiable  instruments — Notice  to  transferee— Partnership  note 
endorsed  by  payee  bank's  cashier— And  forwarded  to  cor- 
respondent bank  for  discount  —  Secretary  of  partnership  and 
bank  cashier  same  person  —  Payee  bank  not  liable  to  discount- 
ing bank,  when.    See  Bank  Co.  v.  Oil  &  Gas  Co.,  217. 

ACCOMPLICES  — 
Evidence — Testimony  of  accomplice  —  Affirmative  and  negative 
testimony — Weight  and  value.    See  State  v.  Davies,  487. 

ACCOUNTS— 
Guardian  — Failure   to   file  — Citation — No  limitation   of  time. 
See  McClelland  v.  State,  etc.,  42. 

ACTIONS  — 
Municipal  corporations — Appropriation  of  property— Action  <m 
rem- No  burden  of  proof.    See  Martin  v.  Columbus,  1. 

ADMINISTRATORS  AND  EXECUTORS  — 
Appointment    of    administrator    de    bonis    no»— Mandamus  — 
Probate  court  —  Administration  of  bequest  of  corporate  stock 

—  Indiebtedness  of  legatee  to  estate.    See  State,  ex  rel.,  v.  Lued- 
ers,2S9. 

ADVERTISEMENT— 
State  highway  laws  —  Failure  to  advertise  for  bids  — Section  1206, 
General  Code  —  Curative  provisions  apply,  when  — Defects  in 

(641) 
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ADVERTISEMENT  —  Continued. 

proceedings  cured,  when  — Act  of  December  18,  1919  (106  O. 
L.,  pt  2,  1122)  — Validating  and  ratifying  highway  contracts  — 
Inoperative  upon  contracts  adjudicated  invalid  —  Judgments  and 
error  proceedings  unaffected,  when.  See  Cotven  v.  State,  ex 
reL,  387. 

AFFIRMANCES  — 
Supreme  court  — Weight  of  evidence — Rule  19.    See  Bayles  v. 
Welsh,  521. 

AFFIRMATIVE  TESTIMONY  — 

Defined  —  Weight  and  value  —  Charge  to  jury  —  Criminal   law. 
See  State  v.  Davies,  487. 

AGENCY  — 

Fire  insurance  —  Knowledge  of  agent  imputed  to  company,  when 

—  Insured's  title  only  leasehold  —  Fee  simple  policy  issued  — 
Waiver  without  endorsement.    See  Foster  v.  Ins,  Co.,  180. 

AGRICULTURAL  BOARD  — 
Inspection    of    feed    stuffs  —  Constitutional    law  —  Ucensing   of 
dealers  — Sections  1141  to  1149-1,  General  Code   (106  O.  L., 
156-159).    See  Weisheimer  v.  Board  of  Agriculture,  523. 

AIDERS  AND  ABETTORS  — 
Criminal   law  —  Evidence  —  Testimony  of   accomplice  —  Affirma- 
tive and  negative  testimony  —  Weight  and  value.    See  State  v. 
Dawes,  487. 

AMENDMENTS—. 
Acts  revived  or  amended— 'Section  16,  Article  2,  Constitution  — 
Industrial  commission  —  Act  creating  and  superseding  board  of 
awards  — Section  871-1  ei  seq.,  (kneral  Code  (103  O.  L.,  95) 

—  Division  of  workshops  and  factories  —  Inspection  of  school- 
houses —  Section  1031,  General  Code  —  Bonds  to  replace  con- 
demned buildings  —  Section  7630-1,  (kneral  Code  — Repeals  by 
implication.    See  Kinsinger  v.  Ed.  of  Education,  298. 

Statutes  —  Pending  proceedings  affected,  how  —  Section  26,  (Gen- 
eral Code  — Act  of  February  20,  1920  (108  O.  L.,  pt.  2,  1188) 
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Amendments  —  Appeal  and  Error. 

AMENDMENTS — Continued. 

—  Increasing  intere'st  rate  of  road  bonds.  See  State,  ex  ret,,  v. 
Zangerle,  Auditor,  285. 
Statutes— Repeal  by  implkation  or  supplemental  enactment— 
Automobiles  and  vehicles — Duty  to  dibplay  lights  after  sun- 
down—Sections 12614  and  12614-3,  General  Code.  See  Ches- 
rown  V.  Bevier,  282. 

ANSWER - 
Quo  warranto— Contest  of  election  — Mayor  defeated  for  re-elec- 
tion.   See  Staie,  ex  rel,  v.  Babst,  275. 

APPEAL  AND  ERROR— 

Appeal  — Ovil  service — Jurisdiction  of  state  commission  —  Ap- 
peal by  removed  employe  —  Reftisal  by  commission  to  entertain 
proceeding — Mandamus.  See  State,  ex  reL,  v.  Commissioners, 
836. 

Appeal  — Common  pleas  court— Dhrected  verdict— Workmen's 
compensation— Award  denied  claimant  See  Leonard  v.  In- 
dustrial Comm.,  524. 

Appeal  —  Common  pleas  court— Workmen's  compensation  — 
Limitation  of  time— Section  1465-90,  General  Code— Award 
denied  claimant — Application  for  rehearing  filed  after  thirty 
days.    See  Industrial  Comm.  v.  Glenn,  454. 

Appeal— Common  pleas  court- Workmen's  compensation  — 
Award  denied  claimant— Section  1465-90,  General  Code  (103 
O.  L.,  88) — Verdict  for  compensation  and  award  paid-— Sub- 
sequent application  for  compensation  —  Denied  by  industrial 
commission — Appeal  does  not  lie,  when— Jurisdiction  of  in- 
dustrial commission— Section  1465-86,  General  Code.  See 
Indus.  Conrn.  v.  Davidson,  7L 

Appeal  — Court  of  appeals  — Bond  not  filed  withhi  time.  See 
Bruck  V.  Building  Assn,  Co.,  514. 

Appeal — Court  of  appeals  —  Court  procedure — Error  to  lunit 
evidence  to  transcript,  when.  See  T.  6*  O.  C.  Ry.  Co.  v.  Haef- 
ford,  520. 

Appeal  — Court  of  appeals  —  Injunction — Questions  submitted  to 
court — Jurisdiction  of  subject-matter  and  to  assess  damages. 
See  Morton  v.  Morgan,  Murray  &  Potts  Co.,  510. 

Error  —  Court  of  appeals  —  Jurisdiction  —  Divorce  proceedings. 
See  Zonars  v.  Zonars,  518. 
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Appeal  and  Error  —  Arbitration. 

APPEAL  AND  ERROR  —  Continued, 

Error — G>urt  of  appeals — Jurisdictbn  —  Trial  cottrt  grants  new 
trial — But  refuses  same  after  retrial — Weight  of  evidence— 
Errors  assigned  for  review.  See  Cleveland  Ry.  Co.  v.  Trendel, 
316. 

Error— Court  of  appeals  —  Right  to  take  depositions— Taxing 
expense  as  costs.    See  Fairchild  v.  L.  S,  Elec.  Ry,  Co.,  261. 

Error— Pending  proceedings— Act  validating  and  ratifyhig  high- 
way contracts  —  Effect  upon  adjudicated  contracts  and  judg- 
ments.   See  Cowen  v.  State,  ex  rel,  387. 

Error — Public  utilities  commission — Refusal  to  restore  schedule 

—  Rejected  after  complaint  and  municipal  rate-ordinance  filed 

—  Appeal  to  commission  from  rate-ordinance— Failure  to 
prosecute  error  to  supreme  court— Section  544,  General  Code. 
See  State,  ex  rel,  v.  Pub.  UtiL  Comm.,  313. 

Error — Supreme  court — Cases  of  public  or  general  interest — 
Order  to  certify  —  Intervening  error  —  Cocnt  of  appeals  — 
Judgments  final,  when.    See  Cozn^n  v.  State,  ex  rel,  394. 

Error  -i-  Supreme  court  —  Dismissals  —  Cause  pending  in  court  of 
appeals.    See  Haas  v.  State,  519. 

Error — Supreme  court — Final  order  by  court  of  appeals  — 
Contempt  proceedings.    See  Commissioners  v.  Harshman,  529. 

APPROPRIATION  OF  PROPERTY— 

1.  Municipal  corporations — Proceedings  in  r^ifi— An  action 
brought  by  a  municipality  to  condemn  private  property  under 
the  constitution  and  laws  of  Ohio  is  a  proceeding  in  rem. 
Martin  v.  Columbus,  1. 

2.  Pleadings  and  issues — No  burden  of  proof  ^^In  such  proceed- 
ing, there  are  no  formal  pleadings  or  definite  issues,  which  ad- 
mit of  affirmation  upon  one  side  and  denial  upon  the  other,  and 
hence  the  doctrine  of  "burden  of  proof"  has  no  application.   Ih. 

3.  Jury  an  appraising  or  assessing  board  —  The  jury  acts  merely 
as  an  appraising  or  assessing  board,  determming  the  fair  market 

.    value  of  the  property  from  all  the  evidence  submitted.    lb. 

ARBITRATION  — 
Building  and  construction  contracts  —  Submission  of  disputes  to 
engineer  or  architect  —  Decision  of  arbiter  final,  when -^  Fraud 
and  bad  faith  not  proven,  when  —  Error  to  submit  disagreement 
to  jury,  when.    See  Fred  R.  Jones  Co.  v.  Path,  47. 
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Argument  to  Jury  —  Attorney  and  Gient 

ARGUMENT  TO  JURY— 
Court   stenographers  —  Failure  to   report   arguments  —  Criminal 
law.    See  Nesmith  v.  State,  158. 

ARTICLES  OF  INCORPORATION— 
Enlargement  or  restriction  of  statutory  powers  —  Articles  of  in- 
corporation and  by-laws  or  constitution  —  Policemen's  benev- 
olent associations.    See  Wegener  v.  Wegener,  22. 

ASSESSMENTS- 

1.  Highways '•^Abuttktg  property  owners — Interurban  railroad 
—  Right  of  way  from  county  commissioners -^  An  interurban 
railway  company  operating  its  road  upon  a  right  of  way  over 
and  along  a  public  highway  by  virtue  of  a  grant  from  a  board 
of  county  commissioners  is  not  subject  to  assessment  for  the 
improvement  of  such  highway  as  an  owner  of  property  abutting 
thereon.   Dayton  Elec.  Ry.  Co.  v.  Scott,  13. 

2.  Highways  ^Abutting  railroads -^Perpetual  lease  by  grantee 
of  commissioners — Lessee  not  owner  "in  fee,"  etc. — Sec^on 
I20p,  General  Code  (102  O.  L.,  343)  —  Where  a  right  of  -way 
was  by  resolution  granted  to  an  interurban  railway  company  by 
a  board  of  county  commissioners  upon  and  along  the  side  of  a 
public  highway,  and  said  company  constructed  its  road  pursuant 
to  such  grant  and  thereafter  executed  to  another  company  a 
perpetual  lease  thereof  including  "all  its  right,  title,  interest, 
privileges  and  franchises/'  the  latter  company  does  not  thereby 
become  the  owner  "in  fee  of  a  strip  of  land  by  the  side  of  a 
highway"  within  the  contemplation  of  Section  1209,  General 
Code  (102  O.  L.,  343).    lb. 

Municipal  corporations  —  Street  improvements  —  Bond  issues  — 
Renewal  or  replacement  of  street  railway  tracks,  etc.  —  Sections 
8812-2  and  3812-3,  General  Code  (108  O.  L.,  pt  1,  215)  —Lend- 
ing  public  credit  to  private  corporations  —  Constitutional  law. 
See  Cincinnati  v.  Harth,  344. 

ATTORNEY  AND  CUENT— 
Evidence  —  Competency    of    witnesses —- Privileged    communica- 
tions—  Exceptions  —  Contest  of  will  —  Section  11494,  (jeneral 
Code.    See  Swetland  v.  MUes,  501. 
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Attorney  General  —  Automobiles. 

ATTORNEY  GENERAL— 
Executive  officer  of  state — Duties  delegated  by  legislature  —  The 
Constitution  of  Ohio,  especially  Section  1  of  Article  3,  makes 
the  attorney  general  one  of  the  executive  officers  of  the  state 
of  Ohio.  In  the  exercise  of  the  police  power  of  the  state,  the 
general  assembly  of  Ohio  may  delegate  to  him  any  such  legal, 
administrative  or  executive  duties  as  it  deems  best  and  which 
are  not  otherwise  delegated  by  the  constitution.  State,  ex  rel., 
V.  Price,  50. 
Judicial  functions  not  exercised,  when  —  Special  grand  juries  — 
Section  13560,  General  Code  (108  O.  L.,  pt.  1,  158).    Ih/ 

AUTOMOBILE  DEPARTMENT  — 
Civil  service  — Classified  and  unclassified  service — Section  486-8, 
General  Code  —  Cashier  in  department — Competitive  examina- 
tion—Facts warranting  exemption.    Sec  State,  ex  rel,  Bryson, 
V.  Smith,  203. 

AUTOMOBILES- 

Criminal  law  —  Manslaughter  —  Unintentional  killing  by  auto- 
mobile—  Unlawful  act  as  proximate  cause  —  Charge  to  jury. 
See  Jackson  v.  State,  152. 

Insurance — Mutual  protective  or  stock  companies  —  Kinds  of 
insurance  authorized  —  Section  9607-2,  General  Code  (107  O. 
L.,  647)  — Fire  insurance  authorized,  when.  See  State,  ex  rel, 
v.  Tomlinson,  508. 

Licensing  and  regulating — Constitutional  law.«— Excise  tax  de- 
fined—Section 6290  et  seq,,  General  Code  (108  O.  L.,  pt.  2, 
1078).    See  Saviers  v.  Smith,  Secy,  of  State,  132. 

Negligence  —  Duty  to  display  lights  after  sundown  —  Sections 
12614  and  12614-3,  General  Code  —  Statutory  construction.  See 
Chesrown  v.  Bevier,  282. 

Negligence  —  Respondeat  superior — Employe  violates  instruc- 
tions—  Infant  or  trespasser  injured  on  auto-truck  —  Wanton 
and  wilful  negligence  —  Scope  of  employment.  See  Highee  Co. 
V.  Jackson,  75. 

Traffic  ordinance— Constitutional  law — Duty  of  vehicles  to  stop, 
when  —  Street  car  discharging  passengers  —  Sections  1  and  2, 
Article  1,  Constitution.    See  Nicholls  v.  Cleveland,  39. 
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Banks  and  Banking — Board  of  Commissioners. 

BANKS  AND  BANKING— 

Embezzlement  — Section  710-172,  General  Code  (108  O.  L.,  pt.  1, 
123) — Evidence  —  Affirmative  and  negative  testimony — 
Weight  and  value  —  Charge  to  jury  —  Testimony  of  accomplice. 
See  State  v.  Davits,  487. 

Negotiable  instruments  —  Accommodation  endorsement — Notice 
to  transferee  —  Partnership  note  endorsed  by  payee  bank's 
cashier  —  And  forwarded  to  correspondent  bank  for  discount 
—  Secretary  of  partnership  and  bank  cashier  same  person  — 
Payee  bank  not  liable  to  discounting  bank,  when.  See  Bank 
Co.  V.  Oil  &  Gas  Co,,  217. 

BENEFICIARIES— 
Classes  authorized  —  Policemen's  benevolent  associations  —  Sec- 
tion 3630,  Revised  Statutes  —  Statute,  articles  of  incorporation 
and  by-laws  or  constitution  —  Right  to  enlarge  or  restrict 
classes  —  Payment  of  benefits  —  Brother  of  decedent  not  mem- 
ber of  family,  when.    See  Wegener  v.  Wegener,  22. 

BIDS  — 
Failure  to  advertise  —  State  highway  laws  —  Section  1206,  Gen- 
eral Code — Curative  provisions  apply,  when  —  Defects  in  pro- 
ceedings cured,  when  —  Act  of  December  18,  1919  (108  O.  L., 
pt.  2,  1122)  — Validating  and  ratifying  highway  contracts  —  In- 
operative upon  contracts  adjudicated  invalid  —  Judgments  and 
error  proceedings  tmaffected,  when.  See  Cowen  v.  State,  ex 
rel,  387. 

BOARD  OF  AGRICULTURE  — 
Constitutional    law  —  Inspection    of    feed   stuffs  —  Licensing    of 
dealers  — Sections  1141  to   1149-1,  (kneral  Code   (106  O.  L., 
156-159).    See  Weisheimer  v.  Board  of  Agriculture,  523. 

BOARD  OF  COMMISSIONERS - 
Damages  for  mob  violence  —  Directed  verdict  —  No  evidence  to 
support  petition.  See  Wiley,  Admx.,  v.  Board  of  Commission^ 
ers,  526. 
Superintendent  and  matron  of  county  home  —  Civil  service  — 
Jurisdiction  of  state  commission  —  State  civil  service  Rule  4, 
Section  3  (1919) — Husband  successful  but  wife  fails  in  ex- 
amination—  Appeal  by  removed  employe  —  Refusal  of  commis- 
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Board  of  Commissioners — Bonds  (Public). 

BOARD  OF  COMMISSIONERS  — Continued. 

sion  to  entertain  proceeding — Section  2522,  General  Code  (108 
O.  L.,  pt.  1,  267),  inapplicable,  when.  See  State,  ex  reL,  v. 
Commissioners,  336. 

BOARD  OF  EDUCATION  — 

Bond  issue  for  site  and  schoolhouse  —  Submission  of  question  to 
electors  —  Section  7625,  (General  Code  —  Purchase  of  transporta- 
tion equipment  not  authorized  —  Proposition  submitted  included 
authorized  and  unauthorized  purposes  —  Injunction.  See  Allard 
V.  Board  of  Education,  469. 

County  board  —  Creation  of  new  districts  —  Remonstrance  —  Sec- 
tion 4736,  (General  Code.     Sec  State,  ex  rel,,  v.  Howard,  532. 

Officers  of  newly-created  district  —  Appointment  by  county  board 
—  Injunction  against  creation  of  district — Election  of  mem- 
bers  before  injunction  dissolved  —  Title  and  tenure  of  ap- 
pointed members  —  Section  4736,  General  Code.  See  Meckley 
V.  Kunsie,  494. 

Teachers'  pensions — Creation  and  disbursement  of  fund  —  Sec- 
tion 7875  et  seq,,  (kneral  Code — Contributing  teacher  not  re- 
employed—  Twenty  years'  aggregate  service  —  One-half  not  in 
district.    See  Shinnick  v.  State,  ex  rel,  246. 

BONDS  (Public)  — 

Interest  rate  on  road  bonds  — Effect  on  pending  proceedings  — 
Amendment  or  repeal  of  statutes  —  Section  26,  (kneral  C>>de  — 
Act  of  February  20,  1920  (108  O.  L.,  pt  2,  1188).  See  State, 
ex  rel,  v.  Zangerle,  Auditor,  235. 

Municipal  corporations  —  Purchase  of  public  utility  —  Constitu- 
tional and  statutory  powers  —  Issuing  bonds  and  pledging  gen- 
eral credit  —  Limitation  of  indebtedness  —  Section  13,  Article 
18,  Constitution,  1912.    See  State,  ex  rel,  v.  Weiler,  123. 

Municipal  corporations  —  Street  improvements  —  Renewal  or  re- 
placement of  street  railway  tracks,  etc.  —  Sections  3812-2  and 
3812-3,  General  Code  (108  O.  L.,  pt.  1,  215)— Lending  public 
credit  to  private  corporations  —  Constitutional  law.  See  C*fi- 
dnnati  v.  Harth,  344. 

Schools  —  Bond  issue  for  site  and  schoolhouse  —  Submission  of 
question  to  electors  —  Section  7625,  Cjeneral  Code  —  Purchase 
of  transportation  equipment  not  authorized  —  Proposition  sub- 
mitted included  authorized  and  unauthorized  purposes  —  In- 
junction.   See  Allard  v.  Board  of  Education,  469. 
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Bonds  (Surety) — Burden  of  Proof. 

BONDS  (Surety)  —  » 

Appeal  and  error  —  Bond  not  filed  within  time.  See  Bruck  v. 
Building  Assn.  Co.,  514. 

County  treasurer — Vacancy — Failure  to  give  bond— Section 
2634,  (General  Code.    Se»  State,  ex  rei,  v.  Baldwin,  65. 

Foreign  insurance  companies  —  Deposits  with  superintendent  of 
insurance — Section  9510  (2),  General  Code  —  Failure  to  make 
deposits  —  Revocation  or  cancellation  of  license.  See  State, 
ex  rei,  v.  Tomlinson,  459. 

Street  improvement — Contractor  abandons  work — Bonding  com- 
pany completes  contract  —  Materialmen  and  laborers  —  Right  to 
balance  of  city  funds  —  Doctrine  of  subrogation  inapplicable, 
when.    See  IV.  E.  Wright  Co.  v.  Parshall,  517. 

BREACH  OF  CONTRACT  — 
Oil  and  gas  — Leases— Damages— Failure  to  drill  offset  wells 

—  Burden  of  proof  —  Existence  of  gas  —  Preponderance  of  evi- 
dence— Charge  to  jury.    See  Fuel  Supply  Co.  v.  Shilling,  106. 

BUILDING— 
Defined  —  Building    restrictions  —  Construction    of    contracts  — 
Deeds.    Set^rnoff  v.  Chase,  834. 

BUILDING  CONTRACTS  — 
Submission  of  disputes  to  engineer  or  architect — Decision  of 
arbiter  final,  when  —  Fraud  and  bad  faith  not  proven,  when  — 
Error  to  submit  disagreement  to  jury,  when.     See  Fred  R. 
Jones  Co.  v.  Fath,  47. 

BUILDING  RESTRICTIONS  — 
Covenants  —  "One    house    only"   clause  —  Four-story    apartment 
prohibited,  when — Construction  of  contracts  —  &ctrinsic  aids 
to  interpretation.    See  Amoff  v.  Chase,  831. 

BURDEN  OF  PROOF— 
Appropriation  of  property— Municipal  corporations  —  Action  in 
rem  —  No  burden  of  proof — Jury  an  appraising  or  assessing 
board.    See  Martin  v.  Columbus,  1. 
Breach  of  implied  covenants  —  Oil  and  gas  —  Leases  —  Damages 

—  Failure  to  drill  offset  wells  —  Existence  of  gas  —  Preponder- 
ance of  evidence.    See  Fuel  Supply  Co.  v.  Shilling,  106. 
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Burden  of  Proof  —  Carriers. 

BURDEN  OF  PROOF  —  Continued. 

Criminal  law  —  Preponderance  to  establish  insanity.  See  State 
V.  Hauser,  404. 

BY-LAWS  — 
Enlargement  or  restriction  of  statutory  powers  —  Articles  of  in- 
corporation and  by-laws  or  constitution  —  Policemen's  benevo- 
lent associations.    See  Wegener  v.  Wegener,  22. 

CANDIDATES— 

Nomination  —  Contest  —  Remedies  —  Statutory  provisions  ex- 
clusive, when  —  Mandamus  to  compel  election  board  to  rescind 
action  —  Writ  will  not  lie,  when.  See  State,  ex  ret,,  v.  Jlfc- 
Donough,  363. 

Nomination— Form  and  contents  of  petition  —  Signers  to  name 
committee,  etc.  —  Section  5000,  General  Code  —  Mandatory  pro- 
visions.   See  State,  ex  reU,  v.  Curtis,  383. 

Nomination  —  Insufficient  or  imperfect  papers  —  Independent 
candidate  for  prosecuting  attorney  —  Supplemental  papers.  See 
State,  ex  rel,  v.  Curtis,  533. 

Nomination  —  Protests  agamst  candidacy — Section  4974,  General 
Code  —  Jurisdiction  —  State  and  deputy  state  supervisors  of 
elections  —  Discretionary  and  ministerial  duties.  See  State,  ex 
rel,  V.  Smith,  368. 

Nomination  —  Protest  against  candidate — Recount  of  ballots  — 
Contest  of  election.    See  State,  ex  rel,,  v.  Russell,  365. 

CARE— 
Degree  required  —  Dams  ^-  Negligence  —  Construction  or  mainte- 
nance—i?«j  ipsa  loquitur.    Sec  Ice  Co,  v.  Mattem,  62. 
Public  highways  —  Use  by  public  and  grantee  of   franchise  — 
Reciprocal  rights,  duties  and  obligations.    See  FairckUd  v.  L.  S. 
Elec,  Ry.  Co.,  261. 

CARRIERS  — 
Public  utilities  commission — Jurisdiction  —  Railroads  —  Com- 
plaint against  rates  —  "Overcharge"  and  "unlawful  rate"  de- 
fined—Sections 679  and  8988,  General  Code  —  Concurrent 
remedies  —  Published  tariff  schedules  unlawful,  when  —  Long 
and  short  haul  rates  —  Constitutional  law.  See  C,  C,  C,  &  St 
L.  Ry.  Co.  V.  MUls  Bros.,  173. 
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Carriers  —  Certiorari. 

CARRIERS  — Continued 
Public  utilities  commission  —  Validity  of  order — Reducing  rail- 
road freight  rate — Lesser  rate  as  aid  to  increase  business  — 
Rights  and  duties  of  common  carriers.    See  M.  &  F.  Rd.  Co. 
V.  Pub.  UHl.  Comm.,  29. 

CARRY  — 

Defined  — Section    12819,    General    Code  —  Concealed    weapons. 
See  State  v.  Nieto,  417. 

CARRYING  CONCEALED  WEAPONS— 
Criminal  law  —  Section  12819,  General  Code— No  exception  as 
to  home,  when  —  Carrying  of  weapon  in  bunkhouse.    See  State 
V.  Nieto,  409. 

CASS  HIGHWAY  LAW  — 
Curative  provisions  apply,  when  —  Act  of  May  17,  1915  (106  O. 
L.,  674)  —Defects  in  proceedings  cured,  when  —  Failure  to  ad- 
vertise for  bids  —  Section  1206,  General  Code  —  Act  of  Decem- 
ber 18,  1919  (108  O.  L.,  pt.  2,  1122)  —Validating  and  ratifying 
highway  contracts  —  Inoperative  upon  contracts  adjudicated  in- 
valid—  Judgments  and  error  proceedings  unaffected,  when. 
See  Cowen  v.  State,  ex  rel,  887. 

CASUALTY  INSURANCE— 
Foreign  corporation  —  License  to  contract  casualty  and  bonding 
insurance  —  Reinsurance    of    indemnity    contracts    prohibited, 
when  —  Reinsurance  contracts  executed  in  foreign  state.    See 
State,  ex  rel,  v.  TonUinson,  459. 

CERTIFICATE  — 
Civil  service  —  Notice  and  certificate  of  eligibility  distinguished. 
See  State,  ex  rel,  v.  Commissioners,  836. 

CERTIFICATE  OF  ELECTION  — 
Office  and  officer — Possession  during  contest  proceedings  —  Title 
by  certificate.    See  State,  ex  rel,  v.  Babst,  275. 

CERTIORARI -- 
Supreme  court  —  Case  of  public  or  general  interest — Order  to 
certify — Intervening    error — Court    of    appeals — Judgments 
final,  when.    See  Cowen  v.  State,  ex  rel,,  894. 


Digitized  by  VjOOQ  IC 


552  INDEX.  [101  O.  S. 

Charge  to  Jury  —  Chiropractor. 

CHARGE  TO  JURY  — 

Written  request  before  argument — Trial  court  to  give  request, 
when  —  Upon  a  written  request  to  charge  before  argument,  if 
the  request  correctly  states  the  law  and  is  pertinent  to  one  or 
more  of  the  issues  of  the  case  and  the  same  subject  has  not 
been  covered  hy  other  charges  given  before  argument,  it  is 
error  to  refuse  to  give  such  charge  before  argument,  even 
though  the  language  of  the  charge  is  not  the  exact  language 
the  court  would  have  selected    Chesrovm  v.  Bevier,  282. 

Burden  of  proof  —  Leases  —  Breach  of  implied  covenants  — 
Damages  —  Failure  to  drill  offset  wells  —  Existence  of  gas— 
Preponderance  of  evidence.  See  Fuel  Supply  Co.  v.  Shilling, 
106. 

Correct  and  incorrect  instructions  given — No  presumption  jury 
followed  correct  rule,  when  —  Evidence  —  Criminal  law— 
Preponderance  to  establish  insanity.    See  State  v.  Hauser,  404 

Criminal  law— Carrying  concealed  weapons  —  Section  12819, 
General  Code — No  exception  as  to  home,  when  —  Carrying  of 
weapon  in  bunkhouse.    See  State  v.  Nieto,  409. 

Criminal  law — Insanity  of  defendant  —  Preponderance  of  evi- 
dence.   See  State  v.  Hauser,  404. 

Criminal  law — Manslaughter— Unintentional  killing  by  auto- 
mobile—  Unlawful  act  as  proximate  cause.  See  Jackson  v. 
State,  152. 

Evidence — Affirmative  and  negative  testimony — Weight  and 
value.    See  State  v.  Davies,  487. 

Negligence  —  Collision  —  Headlights  on  car — Ordinary  care  — 
Question  for  jury.    See  FatrchUd  v.  L.  S.  Elec.  Ry.  Co.„  264. 

Negligence  —  Contributory  negligence — Technical  errors  in 
charge.    See  Fairchild  v.  L.  5".  Elec.  Ry.  Co.,  267. 

Negligence — Evidence  —  Municipal  ordinance  —  Regulating  ped- 
estrians crossing  street.    See  Whitaker  v.  Luebbering,  292. 

Negligence — Last  clear  chance  —  Attempt  to  withdraw  issue  — 
Jury  instructed  to  disregard  allegations  in  pleading.  See  Penn- 
sylvania Co.  v.  Hart,  196. 

CHIROPRACTOR— 
Constitutional  law  — State  Medical  Act  — Section   1269  et  seq,, 
General  Code  —  Conspiracy  to  prosecute  chiropractor  —  Crim- 
inal law.    See  Nesmith  v.  State,  158. 
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Chiropractor  —  Cities  and  Villages. 

CHIROPRACTOR — Continued. 
Constitutional  law  —  State  Medical  Act « Section  1269  et  seq.. 
General  Code— Practitioners  in  limited  branches  —  Examina- 
tions.   See  Shaw  v.  State,  507. 

CITIES  AND  VILLAGES  — 

Appropriation  of  property — Action  in  rem  —  No  burden  of 
proof  —  Jury  an  appraising  or  assessing  board.  See  Martin  v. 
Columbus,  1. 

Bond  issues  —  Street  improvements— Renewal  or  replacement  of 
street  railway  tracks,  etc  —  Sections  8812-2  and  3812-3,  General 
Code.  (108  O.  L.,  pt.  1,  215) — Lending  public  credit  to  private 
corporations  —  Constitutional  law.  See  Cincinnati  v.  Harth, 
344. 

Gas-rate  ordinances  —  Abrogation  or  modification  before  expira- 
tion—  Ordiilance  increasing  rate  valid,  when  —  Mutuality  of 
contracts  —  Specific  performance  —  Right  of  taxpayer  to  sue. 
See  Phelps  v.  Gas  &  Fuel  Co.,  144. 

Grade  crossing  elimination  —  Railroads  —  Inability  to  agree  upon 
plan  —  Submission  of  plans  and  modifications  by  municipality 
or  railroad.    See  Sandusky  v.  B.  &  O.  Rd.  Co.,  225. 

Home  rule  —  Adoption  of  standard  of  time  —  Scope  of  power  — 
Section  3,  Article  18,  Constitution,  1912  —  Sections  5979  and 
6980,  General  Code.    See  State,  ex  reL,  v.  Cincinnati,  354. 

Home  rule  —  Local  police  regulations  —  Section  3,  Article  18, 
Constitution,  1912  —  "General  laws"  construed  —  Common-law 
rules  inapplicable,  when  —  Ordinance  prescribing  care  by  motor- 
men —  Constitutional  law  —  Construction  favoring  validity  of 
ordinances.    See  Leis  v.  Cleveland  Ry.  Co,,  162. 

Intoxicating  liquors  —  Unlawful  to  keep,  store  or  use  in  certain 
places  —  Constitutionality  of  ordinance  —  Section  9,  Article  15, 
and  Section  3,  Article  18,  Constitution.  See  East  Liverpool  v. 
Dawson,  527. 
•  Office  and  officer — Election  and  term  of  mayor — Possession  dur- 
ing contest  proceedings  —  Pleading — Mayor  defeated  for  re- 
election.   See  State,  ex  reL,  v.  Babst,  275. 

Ordinances  —  Regulating  pedestrians  crossing  street — Negligence 

—  Evidence  —  Charge  to  jury.    See  Whitaker  v.  Luebbering,  292. 
Purchase  of  public  utilities  —  Constitutional  and  statutory  powers 

—  Issuing  bonds  and  pledging  general  credit  —  Limitation  of  in- 
debtedness—Section 13,  Article  18,  Constitution,  1912.  See 
State,  ex  rel,  v.  Weiler,  123. 
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Cities  and  Villages  —  Codificati<xis. 

CITIES  AND  VILLAGES  — Continued. 
Rate  ordinance  —  Public  utilities  commission  —  Refusal  to  restore 
schedule — Rejected  after  complaint  and  municipal  rate-ordi- 
nance filed  —  Appeal  to  commission  from  rate-ordinance  — 
Failure  to  prosecute  error  to  supreme  court  —  Section  544,  Gen- 
eral Code  —  Mandamus.  See  State,  ex  reh,  v.  P«6.  UtiL  Comm,, 
313. 
Streets  and  alleys  —  Duty  to  keep  open,  etc.  —  Liability  for 
negligence  —  Limited  to  usual  and  ordinary  uses  —  Runaway 
team  leaves  safe  portion  of  street  —  Occupant  of  vehicle  injured 

—  Proximate  cause.    See  Drake  v.  East  Cleveland,  111. 
Streets   and  alleys  —  Temporary   and  permanent   obstructions  — 

Constitutional  law  —  Presumption  of  validity  of  legislation  — 
Qassification  in  municipal  ordinance  valid,  when.  See  City  of 
Xenia  v.  Schmidt,  437. 
Traffic  ordinance  —  Duty  of  vehicles  to  stop,  when  —  Street  car 
discharging  passengers — Constitutional  law.  See  Nicholls  v. 
Cleveland,  39. 

CIVIL  SERVICE— 
Qassified  and  unclassified  service  —  Section  486-8,  General  Code 

—  Cashier  in  state  automobile  department — Competitive  ex- 
amination—  Facts  warranting  exemption.  See  State,  ex  reL 
Bryson,  v.  Smith,  203. 

Jurisdiction  of  state  commission  —  Superintendent  and  matron  of 
county  home  —  State  civil  service  Rule  6,  Section  3  (1919)  — 
Husband  successful  but  wife  fails  in  examination  —  Appeal  by 
removed  employe  —  Refusal  of  commission  to  entertain  pro- 
ceeding-Section 2522,  General  Code  (108  O.  L.,  pt  1,  267), 
inapplicable,  when.    See  State,  ex  reL,  v.  Commissioners,  336. 

CLASSIFICATION  — 
Constitutional  law  —  Municipal  ordinance  valid  —  Temporary  and 
permanent    street   obstructions  —  Equal   protection    of   laws  — 
Legislation  valid  though  scope  limited.    See  City  of  Xenia  v. 
Schmidt,  437. 

CODIFICATIONS  — 
Statutory  construction  —  Revision  of  subject-matter  —  Repeals  by 
implication  —  Affirmative  statutes  reconciled,  when  —  Effect  of 
enactment  of  General  Code  —  Codification  considered  original 
enactment    Sec  State  v.  Holleribacher,  478. 
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Commissioners  —  Concealed  Weapons. 

COMMISSIONERS  — 

Damages  for  mob  violence  —  Directed  verdict  —  No  evidence  to 
support  petition.  See  WUey,  Admx,,  v.  Board  of  Commission' 
ers,  526. 

Superintendent  and  matron  of  county  home — Civil  service  — 
Jurisdiction  of  state  commission  —  State  civil  service  Rule  6, 
Section  8  (1919) — Husband  successful  but  wife  fails  in  ex- 
amination—  Appeal  by  removed  employe  —  Refusal  of  com- 
mission to  entertain  proceeding.  See  State,  ex  reL,  v.  Com* 
missioners,  886. 

COMMON  CARRIERS  — 
Public  utilities  commission  —  Validity  of  order  —  Reducing  rail- 
road freight  rate — Lesser  rate  as  aid  to  increase  business  — 
Rights  and  duties  of  common  carriers.    See  M,  &  V.  Rd,  Co. 
V.  Pub.  Util.  Comm.,  29, 

COMMON  LAW— 
Rights  of  property  inviolate  —  No  vested  right  in  rules  of  com- 
mon law.    See  Leis  v.  Cleveland  Ry.  Co,,  162. 

COMMON  PLEAS  COURT— 
Jurisdiction  —  Grade  crossing  elimination  —  Railroads  —  Inability 
to   agree   upon   plan  —  Lateral   diversion   of   tracks  —  Section 
8879,  General  Code.   See  Sandusky  v.  B.  &  O.  Rd.  Co,,  225. 
Jurisdiction  —  Judgments  —  Vacation    and     modification     dtn'ing 
term  —  Mandamus.    See  State,  ex  reL,  v.  Wesselmann,  525. 

COMPENSATION - 
Courts  of  appeals— Judges  — Section  2251,  General  Code  (108 
O.  L.,  pt  2,  1301)  —  Change  during  existing  term.  See  State, 
ex  rel.,  v.  Donahey,  490. 
Public  utilities  commission  —  Section  2250-2,  (kneral  Code  (108 
O.  L.,  pt.  2,  1154)  — Change  during  existing  term  —  Section  20, 
Article  2,  (Constitution.    See  Donahey  v.  State,  ex  rel,  473. 

CONCEALED  WEAPONS  — 

Criminal  law  —  Section  12819,  General  Code  —  No  exception  as 

to   home,    when  —  Carrying  of    weapon    in   bunkhoose.     See 
State  v.  Nieto,  409. 
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CONCURRENT  NEGLIGENCE— 
Charge  to  jury  —  Technical  errors.    See  FairchUd  v.  L.  S,  Else, 
Ry.  Co.,  2«7. 

CONDEMNATION  — 
Municipal  corporations  —  Appropriation  of  property — Action  tn 
rem  —  No  burden  of  proof.    See  Martin  v.  Columbus,  1. 

CONSPIRACIES  — 
Prosecution  of  chiropractor— State  Medical  Act  —  Section  1209 
et  seq,.  General  Code  —  Criminal  law.     See  Nesmith  v.  Skite, 
158. 

CONSTITUTIONAL  LAW— 

1.  Presumption  of  validity  of  legislation — A  legislative  act  is 
presumed  in  law  to  be  within  the  constitutional  power  of  the 
body  making  it,  whether  that  body  be  a  municipal  or  a  state 
legislative  body.    City  of  Xenia  v.  Schmidt,  437. 

2.  Presumption  of  validity  of  legislation  overcome,  ii^ii— That 
presumption  of  validity  of  such  legislative  enactment  cannot  be 
overcome  unless  it  appear  that  there  is  a  clear  conflict  between 
the  legislation  in  question  and  some  particular  provision  or 
provisions  of  the  constitution.    Ib» 

8.  Classification  of  persons,  things,  etc. ^ Validity ^^Ltgishtion, 
in  order  to  be  definite  and  certain,  must  either  expressly,  or 
by  clear  implication,  classify  the  persons,  things,  conditions 
and  the  like,  upon  which  the  law  shall  operate.   lb. 

4.  Classification  of  persons,  things,  etc. — Legislative  powers  ofid 
limitations — Qassification  is  an  inherent  right  aiitl  power  in 
legislation,  limited  only  by  the  constitution  and  the  judicial 
constructions  thereunder.    lb. 

5.  Classification  of  persons,  things,  etc. — Legislative  powers  and 
limitations — A  classification  must  not  be  arbitrary,  artificial, 
or  evasive,  but  there  must  be  a  real  and  substantial  distinction 
in  the  nature  of  the  class  or  classes  upon  which  the  law 
operates.    lb. 

d.  Classification  of  persons,  things,  etc.  —  Legislative  powers  and 
limitations — Equal  protection  of  laxius — In  respect  to  such  dis- 
tinctions, the  legislative  body  has  a  wide  discretion,  and  the 
legislation  involving  classification  will  not  therefore  be  held 
invalid  unless  the  classification  attempted  is  clearly  and  ob- 
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viously  unreasonable  to  the  point  of  discriminating  against  mem- 
bers of  the  same  class,  so  as  to  deny  them  the  equal  protection 
of  the  laws.   lb. 

7.  ClassificaHon  of  persons,  things,  etc. -^Temporary  and  per^ 
manent  street  obstructions '^Municipal  ordinance  valid,  when 
—  A  classification  of  street  obstructions  into  temporary  and 
permanent,  and  providing  that  the  ordinance  shall  operate  only 
upon  temporary  obstructions,  is  a  real  and  reasonable  classifi- 
cation, and  does  not  violate  any  provision  of  state  or  federal 
constitution,    lb, 

S.  Due  process — Rights  of  property  —  Common^law  rules -^ 
Rights  of  property  cannot  be  taken  away  or  interfered  with 
without  due  process  of  law.  But  there  is  no  property  or  vested 
^  right  in  any  of  the  rules  of  the  common  law,  as  guides  of  con- 
duct, and  they  may  be  added  to  or  repealed  by  legislative  au- 
thority.  Leis  V.  Cleveland  Ry.  Co^  162. 

9.  Equal  protection  of  laws — Classification  of  persons,  things, 
etc,  —  The  guarantee  of  "equal  protection  of  the  laws"  under 
our  constitutions  is  fully  complied  with  when  the  law  operates 
equally  upon  each  menri)er  of  a  constitutional  class.  City  of 
Xenia  v.  Schmidt,  487. 

10.  Legislation  valid  though  scope  limited  ^h  legislative  body 
may  direct  its  legislation  against  any  evil  as  it  actually  exists, 
without  covering  the  whole  field  of  possible  abuses,  and  it  may 
do  so  none  the  less  that  the  forbidden  act  does  not  differ  in 
kind  from  those  that  are  not  forbidden.  (Yee  Bow  v.  The 
City  of  Cleveland,  99  Ohio  St.,  269,  a()proved  and  followed.)  lb. 

11.  Municipal  corporations — Home  rule — Local  Police  regula- 
tions—  Common-law  rules  inapplicable,  when  —  In   Section  3, 

^  Article  18  of  the  Constitution,  which  empowers  munici- 
palities to  adopt  and  enforce  within  their  limits  such  local 
police,  sanitary  and  other  similar  regulations  as  are  not  in  con- 
flict with  general  laws,  the  words  "general  laws"  refer  to  laws 
passed  by  the  legislature  which  are  of  general  application 
throughout  the  state.    Leis  v.  Cleveland  Ry.  Co.,  162. 

12.  Municipal  corporations — Local  police  regulations  —  Con- 
struction favoring  constitutionality — When  a  municipality  in 
the  exercise  of  its  constitutional  authority  has  adopted  local 
police  regulations  to  promote  the  public  hesdth  and  safety,  every 
intendment  is  to  be  made  in  favor  of  the  lawfulness  of  such 
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regulations,  and  courts  will  not  interfere  except  in  clear  cases 
of  violation  of  the  authority  granted.  lb. 
l^.  Municipal  corporations — Ordinance  regulating  street  cars 
— Prescribing  care  by  motormen  —  An  ordinance  which  requires 
a  motorman  or  other  person  haying  charge  of  a  street  car  to 
exercise  all  possible  care  and  vigilance  on  approaching  any  other 
car  that  has  stopped  for  the  purpose  of  receiving  or  letting  off 
passengers,  or  which  requires  that  any  car  approaching  another 
car  which  has  been  stopped  for  any  purpose,  or  approaching  a 
carve,  shall  do  so  with  the  greatest  care  and  be  under  complete 
control  of  the  person  operating  the  same,  is  a  reasonable  and 
valid  ordinance.    lb. 

14.  Taxation --- Powers  of  legislature  — Sectidn  /,  Article  ^— 
The  power  to  tax  is  an  attribute  of  sovereignty  and  in  this  state 
is  included  in  the  general  legislative  power  which  is  conferred 
by  Section  1,  Article  2  of  the  Constitution,  upon  the  general 
assembly  without  limitation.  Saviers  v.  Smith,  Secy,  of  State, 
182. 

15.  Taxation — Legislative  power  limited,  how'^  Section  2, 
Article  /^— The  provisions  of  Section  2,  Article  12  of  the 
Constitution,  are  a  limitation  on  the  general  grant  of  legislative 
power  contained  in  Section  1,  Article  2.    lb. 

16.  Taxation  —  Rights,  privileges  and  franchises — Section  i, 
Article  2 — Under  the  general  grant  of  legislative  power  con- 
ferred by  Section  1,  Article  2  of  the  Constitution,  the  legis- 
lature may  tax  rights,  privileges  and  franchises,    lb, 

17.  Taxation -^Excise  tax  defined— Power  to  levy  — Section  lo. 
Article  12 — An  excise  is  a  tax  imposed  on  the  performance  of 
an  act,  the  engaging  in  an  occupation  or  the  enjoyment  of  a 
privilege,  and  by  the  provisions  of  Section  10,  Article  12  of 
the  Constitution,  specific  authority  has  been  conferred  for  the 
levying  of  such  a  tax.    lb, 

18.  Taxation  — Regulation  of  motor  vehicles— Tht  sUte  has  full 
power  to  regulate  the  use  of  motor  vehicles  on  its  highways  and 
may  exact  reasonable  compensation  for  special  facilities  af- 
forded, and  make  reasonable  provision  to  insure  safety.    lb, 

19.  Taxation--^ Regulation  of  motor  vehicles — Registration  and 
license  tax  — Section  6290  et  seq,.  General  Code  (108  O.  L,,  pt. 
2,  lorS)— The  act  of  December  16, 1919  (108  O.  L.,  pt.  2,  1078); 
providing  for  the  levy  and  collection  of  a  tax  on  the  operation 
of  motor  vehicles  on  public  roads  and  highways  for  the  purpose 
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of  enforcing  and  paying  the  expense  of  administering  the  law 
and  of  maintaining  and  repairing  the  public  roads,  highways 
and  streets,  is  a  valid  enactment  not  in  violation  of  any  pro- 
vision of  the  state  or  federal  constitution.    lb. 

Article  1,  Section!  —  Right  of  freedom  —  Municipal  traffic  ordi- 
nance—  Vehicles  passing  street  car  to  stop,  when.  See 
Nicholls  V.  Cleveland,  39. 

Article  1,  Section  2 — Equal  protection  and  benefit  —  Municipal 
traffic  ordinance  —  Vehicle  passing  street  cars  to  stop,  when. 
See  Nicholls  v.  Cleveland,  39. 

Article  2,  Section  16  —  Acts  revived  or  amended— Act  creating 
industrial  commission  and  superseding  board  of  awards  —  Sec- 
tion 871-1  et  seq..  General  Code  (103  O.  L.,  95)— Division  pf 
workshops  and  factories  —  Inspection  of  schoolhouses  —  Re- 
peals by  implication.    See  Kinsinger  v.  Bd.  of  Education,  298. 

Article  2,  Section  20  —  Compensation  of  officers -^Change  dtrring 
term  —  Judges  of  court  of  appeals  —  Section  2251,  General 
eral  Code  (108  O.  L.,  pt.  2,  1301).  See  State,  ex  rel,  v.  Donor 
hey,  490. 

Article  2,  Section  20 — Compensation  of  officers;  change  during 
term  —  Public  utilities  commission  —  Salaries  of  commission- 
ers.   See  Donahey  v.  State,  ex  rel,,  473. 

Article  3,  Section  1  — Executive  officers  —  Attorney  general  — 
Duties  delegated  by  legislature.    See  State,  ex  rel,  v.  Price,  50. 

Article  4,  Section  1  —  Judicial  power— Not  exercised  by  grand 
jury,  attorney  general  or  prosecuting  attorney,  when  —  Sec- 
tion 13560,  General  Code  (108  O.  L.,  pt.  1,  158).  See  State, 
ex  rgl,  V.  Price,  50. 

Article  4,  Section  6 — Court  of  appeals — Jurisdiction  in  error  — 
Divorce  proceedings.    See  Zonars  v.  Zonars,  518. 

Article  4,  Section  6  —  Courts  of  appeals  — Final  judgments  — 
Subsequent  act  of  general  assembly  affecting.  See  Cowen  v. 
State,  ex  rel,  394. 

Article  4,  Section  14  —  Judicial  —  (Compensation  of  judges  — 
Courts  of  appeals  —  Change  during  existing  term  —  Section 
2251,  (kneral  Code  (108  O.  L.,  pt.  2,  1301).  See  State,  ex  rel, 
V.  Donahey,  490. 

Article  5,  Section  1  —  Elective  franchise — Who  may  vote— Reg- 
istration of  electors  —  Statement  of  age.  Sec  State,  ex  rel,  v. 
HUlenbrand,  370. 
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Article  8,  Section  6  —  Municipality  not  authorized  to  loan  its 
credit  to,  or  in  aid  of,  any  corporation,  etc  —  Bonds  for  im- 
provement of  street  railway  tracks,  etc  See  Cincinnati  v. 
Harth,  344. 

Article  15,  Section  9 ^-Prohibiting  manufacture  and  sale  of  in- 
toxicating liquor  —  Unlawful  to  keep,  store  or  use  in  certain 
places  — Municipal  ordinance.  See  East  Liverpool  v.  Dawion, 
527. 

Article  15,  Section  10 « Civil  service — Competitive  examinations 
—Cashier,  automobile  department  See  State,  ex  reU  Bryson, 
V.  Smith,  203. 

Article    18,    Section    8— Municipal    corporations — Home    rule 

—  Local  police  regulations  —  Common-law  rules  inapplicable  — 
Ordinance  regulating  operation  of  street  cars.  See  Leis  v. 
Cleveland  Ry.  Co.,  162. 

Article  18,  Section  3  — Municipal  corporations— Home  rale 
powers  —  Intoxicating  liquors  —  Constitutionality  of  ordinance 
regulating  sale,  storage,  etc  See  East  Liverpool  v.  Dawson, 
527. 

Article  18,  Section  3— Municipal  corporations  —  Local  self-gov- 
ernment—  Adoption  of  standard  of  time.  See  State,  ex  rel,,  v. 
Cincinnati,  354. 

Article  18,  Section  5  — Municipal  corporations  —  Public  utilities 

—  Acquisition  or  ownership — Taxes  and  bond  issues.  See 
State,  ex  rel,  v.  Weiler,  123. 

Article  18,  Section  13  — Municipal  corporations  —  Limitation  of 
taxes  and  indebtedness  —  Public  utilities.  See  State,  ex  rel,  v. 
Weiler,  123. 

Article  19,  Amendments  to  U.  S.  Constitution  —  Woman  suffrage 

—  Registration  of  electors  —  Statement  of  age.  See  State,  ex 
rel,  v.  Hillenbrand,  370. 

Police  power  —  Investigation  and  prosecution  of  crimes  —  State, 
county  and  municipal  functions.    See  State,  ex  rel,  v.  Price,  50. 

Police  power  —  Special  grand  juries — Attorney  general  —  Section 
13560,  General  Code  (108  O.  L.,  pt.  1,  158).  See  State,  ex  rel, 
V.  Price,  50. 

Public  utilities  commission — Jurisdictbn  —  Railroad  rates — Cer- 
tifying finding  upon  complaint  —  Section  579«  General  Code, 
See  C,  C,  C.  &  St.  L,  Ry.  Co.  v.  Mills  Bros.,  173. 
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State  board  of  agriculture — Inspection  of  feed  stuffs  —  Licensing 
of  dealers  — Sections  1141  to  1149-1,  General  Code  (106  O.  L., 
156-159).    See  fVeiskeimer  v.  Board  of  Agriculture,  523. 

State  Medical  Act  — Section  1269  et  seq,,  General  Code  — Prac- 
titioners in  limited  branches  —  Examinations.  See  Nesmith  v. 
State,  158,  and  Shaw  v.  State,  507. 

CONSTRUCTION  CONTRACTS  — 
Submission  of  disputes  to  engineer  or  architect — Decision  of 
arbiter  final,  when  —  Fraud  and  bad  faith  not  proven,  when  — 
Error  to  submit  disagreement  to  jury,   when.     See  Fred  R. 
Jones  Co.  v.  Path,  47. 

CONSTRUCTION  OF  STATUTES  — 

Amendments  or  repeals  —  Pending  proceedings  unaffected  —  "Pro- 
ceeding" and  "expressly"  construed  —  Section  26,  General  Code. 
See  State,  ex  reL,  v.  Zangerle,  Aud,,  285. 

Codification  considered  original  enactment  —  Revision  of  sub- 
ject-matter—  Repeals  by  implication  —  Affirmative  statutes  rec- 
onciled.   See  State  v.  Jiollenbacher„  478. 

Curative  provisions  —  State  highway  laws  —  Validating  and 
ratifying  highway  contracts  —  Inoperative  upon  contracts  adjud- 
icated invalid  —  Judgment  and  error  proceedings  unaffected, 
when.   See  Cozven  v.  State,  ex  rel,  387. 

Mandatory  provisions  —  Section  5000,  General  Code  —  Elections  — 
Nomination  of  candidates  —  Form  and  contents  of  petition  — 
Signers  to  name  committee,  etc  See  State,  ex  rel,  v.  Curtis, 
383. 

Presumption  of  validity  of  legislation  —  Classification  of  persons, 
things,  etc.  —  Legislation  valid  though  scope  limited  See  City 
of  Xenia  v.  Schmidt,  437. 

Repeal  by  implication  —  Act  creating  industrial  commission  and 
superseding  board  of  awards  —  Section  871-1  et  seq..  General 
Code  (103  O.  L.,  95)  — Acts  revived  or  amended  —  Division  of 
workshops  and  factories  —  Inspection  of  schoolhouses  —  Sec- 
tion 1031,  General  Code  —  Bonds  to  replace  condemned  build- 
mgs.    See  Kinsinger  v.  Bd.  of  Education,  298. 

Repeal  by  implication  or  supplemental  enactment— Automobiles  and 
vehicles — Duty  to  display  lights  after  sundown  —  Sections 
12614  and  12614-3,  General  Code.    See  Chesrown  v.  Bevier,  282. 
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Construction  of  Statutes  —  Contingent  Will. 

CONSTRUCTION  OF  STATUTES  —  Continued 
Validity   favored  —  Municipal   ordinances  —  Local  police  regula- 
tions.    Sec  Lets  v.  Cleveland  Ry,  Co.,  162. 

CONTAMINATED  WELL— 
Workmen's  compensation  —  Independent  liability  of  contributing 
employer.    See  Victor  Rubber  Co.  v.  Robbins,  536. 

CONTEMPT  — 
Commitment  by  notary  public — Cross-examination  of  adverse 
party  by  deposition  —  Sections  114OT  and  11526,  General  Code 
—  Habeas  corpus.  See  Koppel  v.  Bader,  511;  Ex  parte  Berger, 
512. 
Error  proceedings  —  Supreme  court — Final  order  by  court  of  ap- 
peals.   See  Commissioners  v.  Harshman,  529. 

CONTEST  OF  ELECTIONS  — 

Jurisdiction  of  boards  of  elections  or  courts  —  Primary  nomina- 
tions—  Protest  against  candidate  —  Section  4974,  General  Code 
(106  O.  L.,  549)— Repount  of  ballots  —  Section  5090-1,  Gen- 
eral Code  (106  O.  L.,  209)— Contest  of  election  —  Section 
5148,  General  Code  —  Mandamus  to  compel  recount.  See 
State,  ex  rel.,  v.  Russell  365. 

Pleading  —  Mayor  defeated  for  re-election  —  Quo  warranto  or 
mandamus.    See  State,  ex  rel,  v.  Babst,  275. 

Possession  during  contest  proceedings  —  Title  by  certificate  of 
election.    See  State,  ex  rel,  v.  Babst,  275. 

Remedies  —  Statutory  provisions  exclusive,  when  —  Mandamus 
to  compel  election  board  to  rescind  action  —  Writ  will  not  lie, 
when  —  Nominations.    See  State,  ex  rel,  v.  McDonough,  363. 

CONTEST  OF  WILLS - 
Evidence  —  Competency    of    witnesses  —  Privileged    communica- 
tions—  Exceptions  —  Conversation    between    testator    and    at- 
torney inadmissible,  when  —  Sections  11493,  11494  and   11495, 
(General  Code.    See  Swetland  v.  MUes,  601. 

CONTINGENT  WILL— 
Validity — Devise  contingent   on   recovery.     See   Underwood  v. 
Rutan,  306. 
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Contract  —  Contributory  Negligence. 

CONTRACT  — 
Breach  of  implied  covenants  —  Oil  and  gas  —  Leases  —  Damages 

—  Failure  to  drill  offset  wells  —  Burden  of  proof  —  Existence 
of  gas  —  Preponderance  of  evidence  —  Charge  to  jury.  See 
Fuel  Supply  Co,  v.  Shilling,  106. 

Building  ^nd  construction  —  Submission  of  disputes  to  engineer 
or  architect  —  Decision  of  arbiter  final,  when  —  Fraud  and  bad 
faith  not  proven,  when  —  Error  to  submit  disagreement  to  jury, 
when.    See  Fred  R,  Jones  Co.  v.  Fath,  47, 

Covenants  —  Building  restrictions  —  "One  house  only"  clause  — 
Four-story  apartment  prohibited,  when  <— Construction  of  con- 
tracts—  Extrinsic  aids  to  interpretation.  Sec  Amoff  v.  Chase, 
331. 

Electric  power  rates  —  Oral  contract  superseded  by  schedule,  when 

—  Public  utilities  commission  —  Jurisdiction.  See  Coss  v.  Pub* 
lie  Utilities  Commission,  528. 

Fire  insurance  —  Knowledge  of  agent  imputed  to  company,  when 

—  Insured's  title  only  leasehold  —  Fee  simple  policy  issued  — 
Waiver  without  endorsement.    See  Foster  v.  Ins,  Co.,  180. 

Municipal  corporations  —  Gas-rate  ordinance  —  Abrogation  or 
modification  before  expiration  —  Ordinance  increasing  rate 
valid,  when  —  Mutuality  of  contracts  —  Specific  performance  — 
Right  of  taxpayer  to  sue.   Sec  Phelps  v.  Gas  &  Fuel  Co.,  144. 

Parol  agreement — Party  walls  —  Action  for  one-half  of  cost  — 
Statute  of  frauds  inapplicable,  when.  See  Holmes  v.  Snyder, 
19. 

State  highway  laws  — Act  of  May  17,  1915  (106  0.  L.,  674)  — 
Curative  provisions  apply,  when  —  Defects  in  proceedings  cured, 
when  — Failure  to  advertise  for  bids  — Section  1206,  General 

.  Code  — Act  of  December  18,  1919  (108  O.  L.,  pt  2,  1122)  — 
Validating  and  ratifying  highway  contracts  —  Inoperative  upon 
contracts  adjudicated  invalid  —  Judgments  and  error  proceed- 
ings unaffected,  when.    See  Cowen  v.  State,  ex  ret,,  887. 

Suretyship  — Contractor  abandons  street  improvement  —  Bonding 
company  completes  contract  —  Materialmen  and  laborers  — 
Right  to  balance  of  city  funds  —  Doctrine  of  subrogation  in- 
applicable, when.    See  IV.  E.  Wright  Co.  v.  Parshall,  517. 

CONTRIBUTORY  NEGLIGENCE— 
Charge  to  jury  — Technical  errors.    See  Fairchild  v.  L.  5*.  Elec. 
Ry.  Co.,  267. 
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Conveyances— County   Home. 

CONVEYANCES - 
Contest  of  validity— Competency  of  witnesses  —  Privileged  com- 
munications—Exceptions— Sections    11498,    11494   and   11495, 
Geneml  Code.    See  Swetkmd  v.  MUeS,  501. 

CORPORATIONS - 

Articles  of  incorporation  and  by-laws  or  constitution  —  Right  to 
enlarge  or  restrict  statutory  powers  —  Policemen's  benevolent 
associations.    See  Wegener  v.  Wegener,  22. 

Foreign  insurance— Deposits  with  superintendent  of  insurance — 
Section  9510  (2)»  General  Code— License  to  contract  casualty 
or  bonding  insurance  —  Reinsurance  of  indemnity  contract  pro- 
hibited, when —^  Section  665,  General  Code.  See  State,  ex  reL, 
V.  Totnlmson,  459. 

Insurance — Mutual  protective  or  stock  companies  —  Kinds  of 
business  authorized*— Automobile  insurance  —  Section  9607-2, 
General  Code  (107  O.  L.,  647)— Fire  insurance  authorized, 
when.    See  Stat^,  ex  reL,  v.  TomHfison,  508. 

COSTS— 
Depositions— Taxing  expense  as  costs— Error  proceedings.    See 
FairckOd  v.  L.  S.  Blec.  Ry.  Co.,  261. 

COUNTY  COMMISSIONERS  — 
Damages  for  moh  violence — Directed  verdict — No  evidence  to 
support  petition*  See  Wiley,  Admx.,  v.  Board  of  Commisshn'' 
ers,  526. 
Superintendent  and  matron  of  county  home — Gvil  service— 
Jurisdiction  of  state  commission  —  State  civil  service  Rule  6, 
Section  8  (1919) — Husband  successful  but  wife  fails  in  ex- 
amination—Appeal by  removed  employe — Refusal  of  com- 
mission to  entertain  proceeding.  See  State,  ex  rel,  v.  Commis- 
sioners, 836. 

COUNTY  FUNCTIONS  — 
Distinguished— ? Investigation  and  prosecution  of  crimes.     See 
State,  ex  rel,  v.  Price,  50. 

COUNTY  HOME— 
Superintendent  and  matron  —  Gvil  service— Jurisdiction  of  state 
commission— State  civil  service  Rule  6,  Section  3   (1919)  — 
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County  Home  — Gmrt  of  Appeals. 

COUNTY  HOME— Continued 

Husband  successful  but  wife  fails  in  examination  —  Appeal  by 
removed  employe — Refusal  of  commission  to  entertain  prooeed- 
.  tng.    See  State,  ex  rel,  v.  Commissioners,  836. 

COUNTY  TREASURER— 
Vacancy -^Failure  to  give  bond — Section  2634,  General  Code— 
Treasurer-elect  dies  before  term  commences  ^-' Appointment  by 
county  commissioners  vaHd — At  the  November,  1918,  election 
W.  was  elected  county  treasurer  for  a  term  of  two  years  be- 
ginning on  the  first  Monday  in  September,  1919.  On  the  19th 
day  of  December,  1918,  W.  died,  having  meanwhile  given  no 
official  bond.  Thereupon  the  county  commissioners  appointed 
S.  as  county  treasurer  for  the  term  to  which  W.  was  elected. 
In  a  contest  between  B.,  a  holdover  incumbent,  and  S.,  the  ap- 
pointee of  the  commissioners.  Held:  The  appointment  of  S. 
was  valid;  that,  under  the  provisions  of  Section  2634,  General 
Code,  a  vacancy  occurred  in  said  office  which  the  commission- 
ers were  empowered  to  fill.    State,  ex  rel,  v.  Baldwin,  65. 

COURT  OF  APPEALS  — 

1.  Jurisdiction -~ Error ~~T\ke  right  of  a  court  of  appeals  to  re- 
verse the  judgment  of  a  trial  court  is  predicated  upon  its  find- 
ing error  in  the  proceedings  of  such  court  Cleveland  Ry.  Co, 
v.  Trendel,  316. 

2.  Jurisdiction -^Weight  of  evidence -^Section  11577,  General 
Code  —  Trial  court  grants  new  trial — But  refuses  same  after 
re-trial — Where  the  trial  court  has  granted  one  new  trial  upon 
the  weight  of  the  evidence,  and  upon  a  second  trial  has  overruled, 
a  motion  for  a  new  trial  upon  the  same  ground,  for  the  reason 
that  the  court  is  prohibited  by  Section  11577,  General  Code, 
from  granting  the  second  new  trial  upon  that  ground,  and  error 
is  prosecuted  to  the  court  of  appeals,  that  court  is  without 
power  to  weigh  the  evidence  and  determine  whether  the  verdict 
was  in  fact  against  the  weight  of  the  evidence,  since  there  could 
be  no  error  in  that  respect  by  the  trial  court    Jb. 

Appeal  — Bond  not  filed  within  time.  See  Bruck  v.  Building 
Assn,  Co,,  514. 

Appeal  —  Court  procedtn'e — Error  to  limit  evidence  to  tran- 
script, when.    See  T.  &  O.  C.  Ry,  Co,  v.  Hartford,  520. 
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Court  of  Appeals  —  Court  Procedure. 

COURT  OF  APPEALS  — Continued. 

Appeal  —  Injunction  —  Questions  submitted  to  court  —  Jurisdic- 
tion of  subject-matter  and  to  assess  damages.  See  Morton  v. 
Morgan,  Murray  &  Potts  Co.,  510. 

Error  —  Jurisdiction  —  Divorce  proceedings.  See  Zonars  v. 
Zonars,  518. 

Salaries  of  judges  —  Section  2251,  General  Code  (108  O.  L.,  pt 
2,  1301)  —  Change  during  existing  term  —  Section  20,  Article 
2,  Constitution  —  Section  14,  Article  4,  Constitution.  See  State, 
ex  rel,  v.  Donahey,  490. 

COURT  OF  COMMON  PLEAS  — 
Jurisdiction  —  Judgments  —  Vacation     and     modification     during 
term  —  Mandamus.    See  State,  ex  rel.,  v.  Wesselmann,  525. 

COURT  PROCEDURE— 

Argument  to  jury — Failure  of  stenographer  to  report  same  — 
Criminal  law.    See  Nesmith  v.  State,  158. 

Charge  to  jury — Burden  of  proof  —  Leases  —  Breach  of  implied 
covenants  —  Damages  —  Failure  to  drill  offset  wells  —  Existence 
of  gas  —  Preponderance  of  evidence.  See  Fuel  Supply  Co.  v. 
Shilling,  106. 

Charge  to  jury  — Correct  and  incorrect  instructions  given  —  No 
presumption  jury  followed  correct  rule,  when  —  Evidence  — 
Preponderance  to  establish  insanity.    See  State  v.  Hauser,  404. 

Charge  to  jury  —  Criminal  law  —  Affirmative  and  negative  testi- 
mony —  Embezzlement.    See  State  v.  Davies,  487, 

Charge  to  jury— 'Criminal  law  —  Carrying  concealed  weapons  — 
Section  12819,  General  Code  —  No  exception  as  to  home,  when 
—  Carrying  of  weapon  in  bunkhouse.    See  State  v.  Nieto,  409. 

Charge  to  jury  —  Criminal  law — Manslaughter  —  Unintentional 
killing  by  automobile — Unlawful  act  as  proximate  cause.  See 
Jackson  v.  State,  152. 

Charge  to  jury  —  Negligence  —  Collision  —  Headlights  on  car  — 
Ordinary  care  —  Question  for  jury.  See  Fairchild  v.  L.  S. 
Elec.  Ry.  Co.,  264. 

Charge  to  jury  —  Negligence  —  Contributory  negligence  —  Tech- 
nical errors  in  charge.    See  Fairchild  v.  L.  S.  Elec.  Ry.  Co.,  267. 

Charge  to  jury  —  Negligence  —  Evidence. —  Municipal  ordinance 
— Regulating  pedestrians  crossing  street.  See  IVhitaker  v. 
Luebbering,  292. 
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Court  Procedure. 

COURT  PROCEDURE— Continued, 

Charge  to  jury — Negligence — Last  dear  chance  —  Attempt  to 
withdraw  issue  —  Jury  instructed  to  disregard  allegations  in 
pleading.    See  Pennsylvania  Co.  v.  Hart,  196. 

Charge  to  jury — Written  requests  before  argument — Trial 
court  to  give  charge,  when.    See  Chesrown  v.  Bevier,  282. 

Directed  verdict  —  No  evidence  to  support  petition  —  Damages 
for  mob  violence.  See  Wiley,  Admx.,  v.  Board  of  Commission^ 
ers,  526. 

Directed  verdict  —  Workmen's  compensation  —  Award  denied 
claimant  —  Appeal  to  common  pleas  court.  See  Leonard  v. 
Industrial  Commission,  524. 

Evidence  —  Affirmative  and  negative  testimony — Weight  and 
value — Charge  to  jury — Criminal  law — Embezzlement  of 
bank  funds  —  Testimony  of  accomplice.  See  State  v.  Davies, 
487.  ^ 

Evidence  —  Burden  of  proof —Appropriation  of  property  — 
Municipal  corporations.    See  Martin  v.  Columbus,  1. 

Evidence  —  Burden  of  proof  —  Leases  —  Breach  of  implied 
covenants  —  Damages  —  Failure  to  drill  offset  wells  —  Existence 
of  gas  —  Preponderance  of  evidence.  See  Fuel  Supply  Co.  v. 
Shilling,  106. 

Evidence — Competency  of  witnesses  —  Privileged  communica- 
tions—  Exceptions  —  Attorney  and  client  —  Contest  of  will  — 
Section  11494,  ^neral  Code.    See  Swetland  v.  Miles,  601. 

Evidence  —  Court  of  appeals  —  Court  procedure  on  appeal  — 
Error  to,  limit  to  transcript,  when.  See  T.  &  O.  C.  Ry.  Co,  v. 
Hartford,  520. 

Evidence  —  Criminal  law  —  Preponderance  to  establish  insanity. 
See  State  v.  Hauser,  404. 

Evidence  —  Criminal  law  —  Similar  offence  —  Unlawful  sale  of 
morphine.    See  Miller  v.  State,  636. 

Evidence  —  Municipal  ordinance  —  Regulating  pedestrians  cross- 
ing street  —  Negligence.    See  Whitaker  v.  Luebbering,  292. 

Grade  crossing  elimination  —  Inability  to  agree  upon  plan  — 
Submission  of  plans  and  modifications  by  municipality  or  rail- 
road.   See  Sandusky  v.  B.  &  O.  Rd,  Co.,  225. 

Jury  an  appraising  or  assessing  board  —  Appropriation  of  prop- 
erty—Municipal corporations  —  No  burden  of  proof.  See 
Martin  v.  Columbus,  1. 

Question  for  court — Building  contracts  —  Submission  of  disputes 
to  engineer  or  architect  —  Decision  of  arbiter  final,   when  — 
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Court  Procedure  —  Criminal  Law. 

COURT  PROCEDURE  — Continued, 

Fraud  and  bad  faith  not  proven,  when.  See  Fred  R.  Jones  Co, 
V.  Path,  47. 

Question  for  jury  —  Criminal  law — Insanity  of  defendant  before 
sentence  — Section  13608,  General  Code.  See  State  v.  Hollen- 
backer,  478, 

Question  for  jury— Five  workmen  or  operatives  regularly  em* 
ployed  —  Workmen's  compensation  —  Section  1465-61,  General 
Code— Partnership.    See  State,  ex  rel,  v.  Derrer,  498. 

Question  for  jury  —  Negligence  —  Wanton  and  wilful  —  Proxi- 
mate cause  —  Violation  of  statute  or  ordinance.  See  Highee 
Co.  v.  Jackson,  75. 

COURT  STENOGRAPHERS  — 
Argument  to  jury — Failure  to  report  same  —  Criminal  law.    Sec 
Nesmtth  v.  State,  168. 

COVENANTS— 
Deeds  —  Building  restriction  —  "One  house  only"  clause  —  Four- 
story  apartment  prohibited,  when — Construction  of  contracts 

—  Extrinsic  aids  to  interpretation.    See  Arn'off  v.  Chase,  331. 
Oil  and  gas  —  Leases  —  Breadi  of  implied  covenants  —  Damages 

—  Failure  to  drill  offset  wells  —  Burden  of  proof  —  Existence  of 
gas  —  Preponderance  of  evidence  —  Charge  to  jury.  Sec  Fuel 
Supply  Co.  V.  Shilling,  106. 

CRIMINAL  LAW  — 
1.  Carrying  concealed  weapons — Section  12819,  General  Code^ 
,No  exception  as  to  home,  when  —  Charge  to  fury  —  Carrying  of 
weapon  in  bunkhouse  —  On  the  trial  of  one  accused  of  the  crime 
of  carrying  concealed  weapons,  as  defined  by  Section  12819,  Gen- 
eral Code,  where  the  evidence  is  that  the  accused,  at  the  time  he 
was  carrying  the  weapon  concealed  on  his  person,  was  in  a  bunk- 
house,  belonging  to  his  employer,  where  he  and  other  employes 
of  the  same  employer  lived  and  slept  during  their  employment, 
a  charge  of  the  court  that  if  this  bunkhouse  was  the  accused's 
place  of  living,  where  he  slept,  then  it  was  his  home,  and  he 
had  a  right,  as  a  matter  of  law,  to  carry  a  weapon  concealed 
on  his  person  while  in  that  bunkhouse,  and  must  be  acquitted 
of  the  charge  in  the  indictment,  is  erroneous.  The  statute 
makes  no  such  exceptions.    State  v.  Nieto,  409. 
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Criminal  Law. 

CRIMINAL  LAW— Continued 

2.  Evidence -^Preponderance  to  establish  insanity '^  Charge  io 
jury  —  In  the  trial  of  a  criminal  case  where  the  defense  of  in- 
sanity is  made,  a  charge  of  the  court  which  places  upon  the  ac- 
cused in  the  making  of  such  defense  a  greater  burden  than  the 
furnishing  of  a  preponderance  of  evidence  is  erroneous.  (Bond 
V.  State,  28  Ohio  St.,  349;  Bergin  v.  State,  81  Ohio  St,  111; 
Kelch  V.  State,  55  Ohio  St.,  146;  State  v.  Austin,  71  Ohio  St, 
817,  in  this  respect  approved  and  followed.)    State  v.  Hauser, 

'  404. 

3.  Evidence  —  Correct  and  incorrect  instruction  given — No  pre- 
sumption  jury  followed  correct  rule,  when  —  Where  two  rules 
as  to  the  quantum  of  evidence  required  of  the  accused  are  given 
to  the  jury,  the  one  correct  and  the  other  erroneous,  the  court 
will  not  presume  that  the  jury  followed  the  correct  rule  to  the 
exclusion  of  the  incorrect  rule.    lb. 

4.  Evidence  ^Preponderance  to  establish  insanity  ^Charge  to 
jury  —  In  a  criminal  prosecution  wherein  the  defense  of  insainity 
is  interposed  by  defendant,  a  charge  to  the  jury  that  "proof  in 
support  of  insanity  must  be  affirmatively  established  by  positive 
or  circumstantial  evidence,  which  must  satisfy  you  that  he  was 
not  sane,"  is  erroneous;  and  such  instruction  is  not  qualified 
or  modified  by  a  further  charge  that  "Before  you  can  find 

*  *  *  [defendant]  was  insane  ♦  *  *  you  must  be  satis- 
fied by  a  preponderance  or  greater  weight  of  the  evidence 

*  *  *."  Such  latter  charge  presents  to  the  jury  an  inde- 
pendent or  difiFerent  rule  as  to  the  quantum  of  evidence  neces- 
sary to  establish  such  defense,  and  does  not  cure  the  erroneous 
charge  theretofore  givep.    lb. 

6.  Insanity  of  defendant  before  sentence — Section  13608,  General 
Code — Jury  to  determine  sanity,  when  —  Lima  State  Hospital 
Act  inapplicable,  when — Section  7240,  Revised  Statutes,  was  not 
repealed  by  implication  by  the  Lima  State  Hospital  Act,  dS  Ohio 
Laws,  page  286.  Its  provisions  were  substantially  re-enacted  in 
the  General  Code,  and  the  requirements  of  Section  18608,  Gen- 
eral Code,  formerly  Section  7240,  Revisc|||d  Statutes,  are  man- 
datory.   State  V.  Hollenbacher,  478. 

6.  Prosecution  of  crimes  —  State,  county  or  municipal  function  — 
The  prosecution  of  crimes  and  offenses  for  the  violation  of  the 
criminal  laws  of  the  state  of  Ohio  is  a  state  function  and  not 
a  county  or  municipal  function.    It  calls  for  the  exercise  of  the 
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Criminal  Law. 

CRIMINAL  LAW— Continued 

state  police  power,  in  which  county  officers  have  only  such 
powers  as  may  be  delegated  to  them  by  the  general  assembly. 
State,  ex  reL,  v.  Price,  50. 

7.  Prosecution  of  crimes — Exercise  of  state  police  power  by 
counties — The  several  counties  of  Ohio,  as  political  subdivisions 
of  the  state,  may  be  called  upon  by  the  general  assembly  of 
Ohio  to  aid  any  of  the  executive  officers  of  the  state,  in  any 
manner  that  the  geheral  assembly  shall  deem  best,  in  the  ex- 
ercise of  the  police  powers  of  the  state,  particularly  in  the  in- 
vestigation and  prosecution  of  crimes  and  o£Fenses.    lb, 

S,  Manslaughter — Unintentional  killing  by  automobile  —  Unlaw- 
ful act  as  proximate  cause  —  To  warrant  a  conviction  of  man- 
slaughter, on  account  of  the  unintentional  killing  of  a  human 
being  by  the  operation  of  a  motor  vehicle  in  violation  of  a  valid 
statute,  the  violation  of  such  statute  must  have  been  the  proxi- 
mate cause  of  death.    Jackson  v.  State,  152. 

9,  Manslaughter — Unintentional  killing  by  automobile  —  Charge 
to  jury  —  Proximate  cause  —  In  such  a  prosecution  a  charge 
of  the  court,  which  eliminates  from  the  consideration  of  the 
jury  the  question  of  proximate  cause,  is  prejudicial  and  re- 
versible error.    lb. 

Evidence  —  Affirmative  and  negative  testimony  —  Weight  and 
value  —  Charge  to  jury  —  Criminal  law  —  Embezzlement  of 
bank  funds -- Section  710-172,  General  Code  (108  O.  L.,  pt.  1, 
123)  —Testimony  of  accomplice.    See  State  v.  Dcevies,  487. 

Evidence  —  Similar  offense -^Unlawful  sale  of  morphine.  See 
Miller  v.  State,  535. 

Grand  jury  —  Duties  —  Judicial  functions  not  exercised  — 
Special  grand  juries  — Section  13560,  General  Code  (108  O.  L., 
pt.  1,  158)  —  Prosecution  of  crimes  —  State,  county  or  munici- 
pal function  —  Exercise  of  state  police  power  by  county.  See 
State,  ex  reL,  v.  Price,  60. 

Intoxicating  liquors  —  Unlawful  to  keep,  store  or  use  in  certain 
places  —  Constitutionality  of  municipal  ordinance.  See  East 
Liverpool  v.  Dawson,  527, 

State  Medical  Act  — Section  1269  et  seq,.  General  Code  — State- 
ment to  jury  and  evidence  —  Conspiracy  to  prosecute  chiroprac- 
tor—Failure of  stenographer  to  report  argument  to  jury — 
Constitutional  law.    See  Nesmith  v.  State,  158. 
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Cross-Examination  —  Decision. 

CROSS-EXAMINATION — 
Depositions  —  Contempt  —  Commitment  by   notary  public  —  Sec- 
tions 11497  and  11526,  General  Coder— Habeas  corpus.    Sec  Kop- 
pel  V.  Bader,  511 ;  Ex  parte  Berger,  512. 

CROSSINGS  — 
Grade  crossing  elimination  —  Inability  to  agree  upon  plan — Juris- 
diction of  common  pleas  court  —  Lateral  diversion  of  railroad 
tracks —  Section  8879,  General  Code.    See  Sandusky  v.  B.  &  O. 
Rd.  Co.,  225. 

CURATIVE  LEGISLATION  — 

State  highway  laws  — Act  of  May  17,  1915  (106  O.  L.,  574)  — 
Curative  provisions  apply,  when  —  Defects  in  proceedings  cured, 
when  —  Failure  to  advertise  for  bids  —  Section  1206,  General 
Code  — Act  of  December  18,  1919  (108  O.  L.,  pt.  2,  1122)  — 
Validating  and  ratifying  highway  contracts  —  Inoperative  upon 
contracts  adjudicated  invalid  —  Judgments  and  error  proceed- 
ings unaffected,  when.    See  Cowen  v.  State,  ex  rel,  387. 

DAMAGES  — 

Injunction  —  Appeal  to  court  of  appeals  —  Jurisdiction  of  subject- 
matter  and  to  assess  damages.  See  Morton  v.  Morgan,  Murray 
&  Potts  Co.,  510. 

Injunction  and  damages  —  Jurisdiction  to  order  nuisance  abated  — 
Railroad  embankment  obstructs  surface  water.  See  Erie  Rd.  Co, 
V.  Gorman,  516. 

Oil  and  gas  lease — Breach  of  implied  covenants  —  Failure  to 
drill  offset  wells  —  Burden  of  proof  —  Existence  of  gas  —  Pre- 
ponderance of  evidence  —  Charge  to  jury.  See  Fuel  Supply  Co. 
V.  Shilling,  106. 

DAMS  — 
Negligence  —  Construction  or  maintenance  —  Degree  of  care  re- 
quired —  Res  ipsa  loquitur.     See  Ice  Co.  v.  Mattem,  62. 

DECISION  — 
Probate  court  to  journalize,  when  —  Application  to  set  aside  exe- 
cution granted  —  Property  seized  by  writ  of  attachment — Issued 
by  common  pleas  court  —  Mandamus.     See  State,  ex  rel,,  v. 
Lueders,  256. 
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Deeds  —  Deposition!. 

DEEDS  — 
Covenants  —  Building  restrictions  —  "One  house  pnly"  clause  — 
Four-story  apartment  prohibited,  when  —  G)nstruction  of  con- 
tracts •*  Extrinsic  aids.  See  Arnoff  v.  Chase,  331. 
Evidence  —  Competency  of  witnesses  —  Privileged  communica- 
tions —  Exceptions  —  Sections  11493,  11494  and  11495,  General 
Code.    See  Swetland  v.  Miles,  501. 

DEFAULTS  — 
Pleading— Prohibition  — Writ  issued  by  agreement  of  parties  — 
Defendant  in  default.    See  State,  ex  rel,  v.  Burkhardt,  515. 

DEFECTS  — 
Sute  highway  laws— Act  of  May  17, 1915  (100  O.  L.,  574)  —Cur- 
ative provisions  apply,  when — Defects  in  proceedings  cured, 
when  —  Failure  to  advertise  for  bids  —  Section  1206,  General 
Code  — Act  of  December  18, 1919  (108  O.  L.,  pt  2, 1122)— Vali- 
dating and  ratifying  highway  contracts  —  Inoperative  upon  con- 
tracts adjudicated  invalid  —  Judgments  and  error  proceedings 
unaffected,  when.    See  Cowen  v.  State,  ex  reL,  387. 

DEFENSES  — 

Criminal  law— Insanity— Preponderance  of  evidence.  See  State 
v.  Hauser,  404. 

Pleading— Contest  of  election  — Mayor  defeated  for  re-election- 
Quo  warranto.    See  State,  ex  rel,  v.  Bahst,  275. 

DEPOSITIONS  — 

Right  to  take  pending  error  proceedings  ^'Taxing  expense  as  costs 
—  An  existing  as  distinguished  from  a  potential  issue  of  fact  in  a 
trial  court  is  not  necessary  in  order  that  a  party  may  exercise  the 
right  given  by  Section  11526,  General  Code,  to  take  testimony  by 
deposition  at  any  time  after  service  of  summons  on  the  defend- 
ant Either  party  may  take  depositions  while  error  proceedings 
are  pending  in  a  reviewing  court  to  reverse  the  judgment  of  the 
trial  court.  If  such  depositions  are  not  used,  the  expense  of 
taking  them  cannot  be  taxed  in  the  costs  of  the  case.  Fairchiid 
V.  L.  S.  Elec.  Ry.  Co.,  261. 

Cross-examination  of  adverse  party— Sections  11497  and  11526, 
General  Code — Contempt — Commitment  by  notary  public.  See 
Koppel  V.  Bader,  611,  and  Ex  parte  Berger,  612. 
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Depositions  —  Due  Process. 

DEPOSITIONS  ^  Continued. 
Notice  of  intention  to  take — Section  11534,  General  Code  — Suffi* 
ciency  of  designation  of  place.  See  Whitaker  v.  Luebbering,  292. 

DIRECTED  VERDICT  — 
Damages  for  mob  violence  —  No  evidence  to  support  petition.    See 

WUey,  Admx,,  v.  Board  of  Commissioners,  526. 
Workmen's  compensation  —  Award  denied  claimant — Appeal  to 

common  pleas  court     See  Leonard  v.  Industrial  Commission, 

524. 

DISMISSALS  — 
Supreme  court  —  Cause  pending  in  court  of  appeals.    Se^  Haas  v. 
State,  519. 

DISTRIBUTION  — 
Foreclosure  of  mortgage  —  Rights  of  prior  purchaser  and  holder 

of  tax  title.    See  Bruck  v.  Building  Assn,  Co.,  513. 
Suretyship  —  Contractor  abandons  street  improvement  —  Bonding 
company  completes  contract — Materialmen  and  laborers — R^t 
to  balance  of  city  funds  —  Doctrine  of  subrogation  inapplicable, 
when.    See  W.  £.  Wright  Co.  v.  FarshaU,  517. 

DIVORCE  AND  ALIMONY  — 
Jurisdiction  in  error  —  Court  of  appeals  —  Divorce.    See  Zonars 
v.  Zonars,  518. 

DOCTORS  — 

State  Medical  Act  —  Constitutional  law  — Section  1269  et  seq.. 
General  Code — Conspiracy  to  prosecute  chiropractor — Criminal 
law.    Sec  Nesmith  v.  State,  158. 

State  Medical  Act  —  Constitutional  law  —  Section  1269  et  seq.. 
General  Code  —  Practitioners  in  limited  branches  —  Examina- 
tions.   See  Shaw  v.  State,  507. 

DOMESTIC  RELATIONS  — 
Divorce  proceedings  —  Court  of  appeals  —  Jurisdiction  in  error. 
See  Zonars  v.  Zonars,  518. 

DUE  PROCESS.— 
Rights  of  property  inviolate  —  No  vested  right  in  rules  of  com* 
mon  law.   See  Leis  v.  Cleveland  Ry.  Co.,  162. 
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Elections. 

ELECTIONS  — 

1.  Primaries — Protest  against  candidacy  —  Section  4974,  General 
Code — Jurisdiction  —  State  and  deputy  state  supervisors  of  elec- 
tions—  Discretionary  and  ministerial  duties  —  The  scope  of  pro- 
tests, provided  for  in  Section  4974,  General  Code,  against  the 
candidacy  of  persons  at  primary  elections,  is,  by  the  terms  qf 
that  section,  limited  to  the  questions  whether  the  candidate  is  an 
elector  of  the  state  or  of  the  district  or  county  in  which  he  seeks 
to  become  a  candidate,  and  has  fully  and  truthfully  complied 
with  the  provisions  of  the  law  with  regard  to  the  preparation  and 
tiling  of  his  declaration  of  candidacy;  and  the  state  supervisor 
of  elections  or  deputy  state  supervisors  and  inspectors  of  elec- 
tions have  no  authority  to  hear  or  determine  protests  on  grounds 
not  within  these  limitations.    StcUe,  ex  rel,,  v.  Smith,  358. 

2.  Primaries  —  State  and  deputy  state  supervisors  of  elections — 
Discretionary  and  ministerial  duties — Candidate* s  ftame  to  be 
certified,  when  —  Mandamus — If  a  candidate  is  an  elector  of  the 
state  or  of  the  district  or  county  in  which  he  seeks  to  become  a 
candidate,  and  has  fully  and  truthfully  complied  with  the  pro- 

^  _  visions  of  the  law  with  regard  to  the  preparation  and  filing  of 
••^his  declaration  of  candidacy,  the  state  supervisor  of  elections  or 
deputy  state  supervisors  and  inspectors  of  elections  have  no  dis- 
cretion in  the  matter,  but  only  a  mere  ministerial  duty  to  per- 
form, to  certify  the  candidate's  name  to  be  printed  on  the  pri- 
mary ballot,  and  may  be  compelled  by  mandamus  to  perform 
that  duty.    lb. 

3.  Registration  of  electors  —  Statement  of  age  in  years  and  months 
—  Section  4906,  General  Code  —  Constitutional  law — Section  i. 
Article  5,  Ohio  Constitution  —  Article  19,  Amendments  to  U.  S. 
Constitution  — Stctions  4892,  4903,  4906,  4908,  4909  and  4911. 
General  Code,  in  the  respect  that  they  require  an  applicant  for 
registration  as  a  qualified  elector  of  a  municipality  to  state  his  or 
her  age  in  years  and  months,  do  not  deny  or  abridge  the  constitu- 
tional right  of  citizens  to  vote,  or  injuriously,  unreasonably  or 
unnecessarily  restrain,  impair  or  impede  its  exercise,  but  are 
reasonable,  uniform  and  impartial  provisions  to  regulate,  facili- 
tate and  secure  the  exercise  of  this  right,  and  to  prevent  its 
abuse;  and  said  sections  are  in  that  respect  not  in  conflict  with 
Section  1  of  Article  5  of  the  Constitution  of  Ohio  as  modified 
and  controlled  by  the  19th  Amendment  to  the  Constitution  of 
the  United  States.    State,  ex  rel,  v.  Hillenbrand,  370. 

Nomination  —  Contests  —  Remedies  —  Statutory  provisions  ex- 
clusive, when  —  Mandamus  to  compel  election  board  to  rescind 
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Elections  —  Eligibility. 

ELECTIONS  —  Continued. 

action  —  Writ  will  not  lie,  when.    See  State,  ex  rel.,  v.  McDon- 
ough,  363. 

Nominations  —  Form  and  contents  of  petition  —  Signers  to  name 
committee,  etc.  —  Section  5000,  General  Code  —  Mandatory  pro- 
visions.   See  State,  ex  rel.,  v.  Curtis^  383. 

Nominations  —  Insufficient  or  Imperfect  papers  —  Independent 
candidate  for  prosecuting  attorney  —  Supplemental  papers.  See 
State,  ex  rel,  v.  Cwrtis,  533. 

Nominations  —  Jurisdiction  of  boards  of  elections  or  courts  — 
Protests  against  candidate  —  Section  4974,  General  Code  (106 
O.  L.,  549)  —  Recount  of  ballots  —  Section  5090-1,  General  Code 
(106  O.  L.,  209)  — Contest  of  election  —  Section  5148,  (kneral 
Code  —  Mandamus  to  compel  recount.  See  Staie,  ex  rel,,  v. 
Russell,  365. 

Office  and  officer  —  Title  by  certificate  of  election.  See  State,  ex 
rel,  V.  Babst,  275. 

Schools  —  Officers  of  newly-created  district  —  Appointment  by 
county  board  —  Injunction  against  creation  of  district  —  Elec- 
tion of  members  before  injunction  dissolved  —  Title  and  tenure 
of  appointed  members  —  Section  4736,  (General  Code.  Sec  Meek- 
ley  V.  Kunsie,  494. 

ELECTORS — 
Registration  —  Statement  of  age  in  years,  etc.  —  Section  4906,  Gen- 
eral Code  —  Constitutional  law.    See  State,  ex  rel,  v.  Hillen- 
brand, 370. 

ELECTRIC  RATES  — 
Public  utilities  commission  —  Jurisdiction  —  Oral  contract  super- 
seded by  schedule  rates,  when  —  No  discrimination,  when.  See 
Coss  V.  Public  Utilities  Commission,  528. 
Public  utilities  commission  —  Refusal  to  restore  schedule  —  Re- 
jected after  complaint  and  municipal  rate-ordinance  filed  — 
Appeal  to  commission  from  rate-ordinance  —  Failure  to  pros- 
ecute error  to  supreme  court — Section  544,  General  Code  — 
Mandamus.    See  State,  ex  rel,  v.  Pub.  Util  Comm.,  313. 

ELIGIBILITY  — 
Certification  and  notice  distinguished  —  Civil  service.    See  State, 
ex  rel,  v.  Commissioners,  336. 
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Embezzlement  —  Error  Proceedings. 

EMBEZZLEMENT  — 
Bank  funds -- Section  710-172,  General  Code  (108  O.  L.,  pt  1, 
123)  —  Evidence  —  Affirmative  and  negative  testimoiiy— Weight 
and  value  —  Charge  to  jury  —  Testimony  of  accomplice.     See 
State  V.  Davies,  487. 

EMINENT  DOMAIN  — 
Municipal  corporations  —  Action  in  rem  —  No  burden  of  proof  — 
Jury  an  appraising  or  assessing  board.    See  Martin  v.  Columbus, 
1. 

EMPLOYER  AND  EMPLOYE— 
Negligence — Respondeat  superior  —  Employe  violates  instructions 

—  Infant  or  trespasser  injured  on  auto-truck  —  Wanton  and  wil- 
ful negligence  —  Scope  of  employment.  See  Higbee  Co,  v.  Jack- 
son, 75. 

Workmen's  compensation  —  Independent  liability  of  contributing 
employer  —  Death  from  contaminated  welL  See  Victor  Rubber 
Co.  v.  Robbins,  536. 

ENDORSER  — 
Accommodation  —  Negotiable  instruments  —  Notice  to  transferee 

—  Partnership  note  endorsed  by  payee  bank's  cashier  —  And 
forwarded  to  correspondent  bank  for  discount —>  Secretary  of 
partnership  and  bank  ckshier  same  person  —  Payee  bank  not 
liable  to  discounting  bank,  when.  See  Bank  Co.  v.  Oil  &  Gas 
Co.,  217. 

EQUAL  PROTECTION  — 
Qassification  of  persons,  things,  etc.  —  Legislative  powers  and  lim- 
itations —  Classification  in  municipal  ordinance  valid,  when.  See 
City  of  Xenia  v.  Schmidt,  437. 

ERROR - 
Jurisdiction  —  Court  of  appeals  —  Trial  court  grants  new  trial  — 
But  refuses  same  after  retrial  —  Weight  of  evidence  —  Errors 
assigned  for  review.    See  Cleveland  Ry,  Co.  v.  Trendel,  316. 

ERROR  PROCEEDINGS— 
Court  of  appeals  —  Jurisdiction  —  Divorce  proceedings.    See  Zo- 
Mars  v.  Zonars,  518. 
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Error  Proceedinga— EYkfencc 

ERROR  PROCEEDINGS  ^Continued. 

Conn  of  appeals— Jurisdkcbn^  Trial  court  grants  new  trial— 
But  refuses  same  after  retrial — Weight  of  evidence— Errors 
assigned  for  review.   See  CUvtland  Ry.  Co.  v.  Trendel,  S16. 

Depositions  —  Right  to  take  when  proceedings  pending — Taxing 
expenses  as  costs.    See  FairckUd  v.  L.  S'.  Eke.  Ry  Co.,  261. 

Pending  proceedings  —  Act  validating  and  ratifying  highway  con* 
tracts  — Effect  upon  contracts  adjudicated  invalid— Effect  upon 
judgments.    See  Cowen  v.  State,  ex  reL,  887. 

Public  utilities  commission — Refusal  to  restore  schedule— -Re- 
jected after  complaint  and  municipal  rate-ordinance  filed— AfH 
peal  to  commission  from  rate-ordinance — Failure  to  prosecute 
error  to  supreme  court — Section  544»  General  Code.  See  State, 
ex  reL,  v.  P^b.  Util.  Comm.,  818. 

Supreme  court— Case  of  public  or  general  interest — Order  to 
certify — Intervening    error — Court    of    appeals— Judgments 

.     final,  when.   See  Cowen  v.  State,  ex  reL,  894. 

Supreme  court— Dismissal— Cause  pending  in  ootirt  of  ai^^s. 
See  Haas  v.  State,  519. 

Supreme  court — Final  order  by  court  of  appeals  —  Contempt  pro- 
ceedmgs.    See  Conrnistioners  v.  Harshman,  629. 

ESTATES  — 

Administration  of  bequest  of  corporate  stock — Indebtedness  of 
legatee  to  estate — Mandamus — Probate  court- Appointment 
of  administrator  de  boms  nan.   See  State,  ex  rel,  ▼.  Lmeders,  269. 

Failure  to  file  account— Gtation— No  limitation  of  time— 
Guardian.    See  McClelland  v.  State,  etc.,  42. 

Sale  of  realty  to  pay  debts  —  Probate  court— Jurisdiction— Dis- 
tribution of  proceeds  — Personal  judgment  against  legatee.  See 
State,  ex  rel,  v.  Lueders,  211* 

EVIDENCE— 

1.  Competency  of  wUnesees — Privileged  commmmcatians—At' 
tomey  and  client — Section  11494,  General  Code,  clearly  and  con- 
clusively disqualifies  an  attorney  from  testifying  "concerning  a 
eommnnication  made  to  him  by  his  client  in  that  reUition,  or  his 
advice  to  his  client"    Swetland  v.  Miles,  601. 

2.  Competency  of  witnesses  ^^  Privileged  communications -^Ex- 
ceptions—Attorney  and  cHemt-^  Section  ii494m  General  Code^ 
This  language  is  all  comprehensive  and  unlimited  as  to  such 

37 
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Evideiice. 

EVIDENCE  —  Continued. 

communications^  and  the  statute  provides  the  only  two  excep- 
tions to  the  rule :  1.  "By  express  consent  of  the  client"  2.  "If 
die  client  *  ♦  *  voluntarily  testifies."  An  action  to  contest 
the  validity  of  the  will  of  a  client  does  not  nullify  or  constitute 
an  exception  to  this  statutory  rule.   lb. 

8.  Competency  of  witnesses — PrivUeged  communications  —  Ex- 
ceptions—  Contest  of  will — Conversation  between  testator  and 
attorney  inadmissible,  v^n  —  Statutory  construction  —  Sections 
^^493m  1^494  and  ii495.  General  Co(/^  —  Sections  11493,  11494  and 
11495»  General  Code,  relate  to  the  same  subject-matter  —  the 
competency  and  incompetency  of  persons  as  witnesses,  and  the 
competency  and  incompetency  of  certain  testimony.  The  legis^ 
lature  is  presumed  to  have  had  the  whole  subject  before  it  in 
drafting  these  three  statutes,  as  shown  by  the  express  reference 
to  these  several  statutes  in  Section  11495.  Section  11495  ex- 
pressly excludes  ''proceedings  involving  the  validity  of  a  deed, 
will,  or  codicil."  The  judicial  branch  of  the  government  is  not 
warranted  in  adding  said  clause  to  Section  11494,  as  the  legis- 
lature did  to  Section  11495.    lb. 

Affirmative  and  negative  testimony  —  Weight  and  value  —  Charge 
to  jury.    See  State  v.  Davies,  487. 

Appeal  —  Court  of  appeals  —  Error  to  limit  to  transcript,  when. 
See  r.  &  O,  C.  Ry.  Co.  v.  Hartford,  620. 

Burden  of  proof  —  Leases  —  Breach  of  implied  covenants  —  Dam- 
ages —  Failure  to  drill  offset  wells  —  Existence  of  gas.  See  Fuel 
Supply  Co.  v.  Shilling,  106. 

Burden  of  proof — Municipal  corporations  —  Appropriation  of 
property  —  Action  in  rem  —  Jury  an  appraising  or  assessing 
board.    See  Martin  v.  Columbus,  1. 

Criminal  law  —  Similar  offense  —  Unlawful  sale  of  morphine.  See 
Miller  v.  State,  535. 

Depositions  —  Contempt  —  Commitment  by  notary  public  —  Cross- 
examination  of  adverse  party  —  Sections  11497  and  11526,  Gen- 
eral Code.    See  Koppel  v.  Bader,  611 ;  Ex  parte  Berger,  512. 

Depositions  —  Notice  of  intention  to  take  —  Section  11534,  Gen- 
eral Code  —  Sufficiency  of  designation  of  place.  See  Whitaker 
V.  Luebbering,  292. 

Depositions  —  Right  to  take  pending  error  proceedings  —  Taxing 
expense  as  costs.    See  Fairchild  v.  L.  S,  Elec,  Ry,  Co,,  261. 

Directed  verdict  —  Damages  for  mob  violence.  See  Wiley,  Admx., 
V.  Board  of  Commissioners,  526. 
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Evidence  —  Executive  Officers. 

EVIDENCE — Continued. 

I  Directed  verdict  —  Workmen's  compensation  —  Award  denied 
claimant  —  Appeal  to  common  pleas  court.  See  Leonard  v.  In- 
dustrial Commission,  524. 

Fraud  and  bad  faith  —  Building  and  construction  contracts  —  Sub- 
mission of  disputes  to  engineer  or  architect  —  Decision  of  arbiter 
final,  when.    See  Fred  R.  Jones  Co,  v.  Path,  47. 

Grade  crossing  elimination  —  Inability  to  agree  upon  plan  — Sub- 
mission of  plans  and  modifications  by  municipality  or  railroad. 
See  Sandusky  v.  B.  &  O.  Rd.  Co.,  225. 

Negligence  — Municipal  ordinance  —  Regulating  pedestrians  cxx>s8« 
ing  streets.    See  Whitaker  v.  Luehhering,  292. 

Quantum  to  establish  Issue  —  Charge  to  jury  —  Correct  and  incor- 
rect instruction  given  —  No  presumption  jury  followed  correct 
rule,  when.    See  State  v.  Hauser,  404. 

Weight — Court  of  appeals  —  Jurisdiction  to  review  —  Section 
U577,  General  Code  —  Trial  court  refuses  second  new  trial.  See 
Cleveland  Ry.  Co.  v.  Trendel,  316. 

Weight  —  Preponderance  required  —  Oil  and  gas  —  Leases  — 
Breach  of  implied  covenants  —  Damages  —  Failure  to  drill  offset 
wells  —  Burden  of  proof  —  Existence  of  gas.  See  Fuel  Supply 
Co.  V.  Shilling,  106. 

Weight  —  Supreme  court — Affirmances  —  Rule  19.  See  Bayles  v. 
IVelsh,  521. 

EXCISE  TAX— 
Constitutional  power  of  ^legislature  — Regulation  and  license  of 
motor  vehicles.    See  Saviers  v.  Smith,  Secy,  of  State,  132. 

EXECUTION  — 
Public  utilities  commission  —  Railroads — Complaint  against  rates 
—  "Overcharge"  and  ''unlawful  rate"  —  Sections  579  and  8988, 
General  Code  —  Findings  certified,  how.  See  C,  C,  C.  &  St.  L. 
Ry.  Co.  V.  MUls  Bros.,  173. 
Writ  of  prohibition  —  Issuance  of  execution  —  Probate  court — 
Personal  judgment  against  legatee  —  Remedy  of  aggrieved  party. 
See  State,  ex  rel.,  v.  Lueders,  211. 

EXECUTIVE  OFFICERS— 
Attorney  general  —  Duties  —  Special  grand  juries.    Sec  State,  ex 
"el,  V.  Price^  60, 
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Executors  and  Administrators  —  Final  Order. 

EXECUTORS  AND  ADMINISTRATORS  — 
Adminbtrator  de  bonis  hoh— Mandamus  to  compel  appointment 
—  Administration  of  bequest  of  corporate  stock — Indebtedness 
of  legatee  to  esUte.    See  State,  ex  reL,  v.  Lueders,  259. 

EXERCISE  OF  CARE— 
Degree  required— Dams  — Negligence— Construction  or  mainte- 
nance—i?e/ i^m /o^t/«r.    Set  Ice  Co,  V.  Mattem,  Si. 
Public  highways— Use  by  public  and  grantee  of   franchise — 
Reciprocal  rights,  duties  and  obligations.    See  Fairchiid  v.  L.  5, 
EUc.  Ry.  Co.,  261. 

EXPRESSLY  — 
Construed  — Section  26,  General  Code.     See  State,  ex  reL,  v. 
ZangerU,  Auditor,  285. 

FAMILY - 
Member  of  family  —  Brother  of  insured — Policemen's  benevolent 
associations  —  Beneficiaries.    See  Wegener  v.  Wegener,  22. 

FARES  AND  FREIGHT  — 
Public  utilities  commission  —  Validity  of  order  —  Reducing  rail* 
road  freight  rate — Lesser  rate  as  aid  to  increase  business  — 
Rights  and  duties  of  common  carriers.    See  if.  &  V.  Rd.  Co,  v. 
Pnb,  UtU.  Comm.,  29. 

FEED  STUFFS— 
Constitutional  law— Inspection  of   feed   stuffs— Licensing  of 
dealers  — Sections  1141  to  1149-1,  General  Code  (106  O.  L, 
156-159).    See  Weisheimer  v.  Board  of  Agriculture,  528. 

FEE  SIMPLE  ESTATE— 
Wills  — Construction— Devise  not  limited  by  later  item,  when* 
See  Patterson  v.  Patton,  522. 

FINAL  ORDER- 
Error  proceedings  —  Supreme  court — Final  order  by  court  of  ee^ 
peals  — Contempt  proceedings.    See  Commissioners  v.  Harsh' 
529. 
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Fire  Insurance. 

FIRE  INSURANCE— 

1.  Ageni^s  knowledge  imputed  to  company,  when -^  Title  of  prop- 
erty  insured -^Tht  knowledge  of  the  agent  of  a  fire  insurance 
company  as  to  the  title  by  which  property  is  held,  with  respect 
to  whidi  property  the  agent  acting  within  the  scope  of  his  ap- 
parent authority  procures  the  issuance  of  a  policy  of  fire  in- 
surance, is  imputed  to  his  principal,  and  is  in  law  the  knowl- 
edge of  such  principal    Foster  v.  Insurance  Co.,  180. 

2.  Agenfs  knowledge  imputed  to  company,  when  —  Insurability 
of  Property  —  An  insurance  company  is  deemed  to  know  mat- 
ters pertinent  to  the  insurability  of  property  upon  which  it 
issues  a  policy  of  fire  insurance,  when  such  matters  were  in 
fact  known  to  its  agent  at  the  time  the  latter  procured  the  in- 
surance,   lb, 

3.  Agenfs  knowledge  imputed  to  company,  when — Waiver  with- 
out endorsement — As  to  such  matters  so  known  to  such  agent, 
the  insurance  company  is  deemed  to  have  knowledge,  notwith- 
standing a  clause  in  the  policy  provides  that  "no  officer,  agent, 
or  other  representative  of  this  company  shalf  have  power  to 
waive  any  provision  or  condition  of  this  policy  except  *  *  * 
by  agreement  endorsed-  hereon  or  added  hereto/'   lb. 

4.  Insured's  title  only  leasehold^ Fee  simple  policy  issued-^ 
Agenfs  knowledge  imputed  to  company,  when  —  Waiver  with- 
out endorsement  —  A  policy  of  fire  insurance  stipulating  that 
it  should  be  void  "unless  otherwise  provided  by  agreement  en- 
dorsed hereon  or  added  hereto,  *  *  *  if  the  subject  of  in- 
surance be  a  building  on  ground  not  owned  by  the  insured  in 
fee  simple,"  is  a  valid  obligation  of  the  company  issuing  it, 
where  ^e  agent  who  caused  the  policy  to  be  issued  without 
endorsement  had  knowledge  that  the  insured's  title  to  the  build- 
ings covered  was  a  leasehold  estate  only,  and  the  insured  was 
in  fact  ignorant  of  such  provisk>n  in  the  policy  until  after  a  loss' 
had  occurred.    lb, 

5.  Change  of  possession — Receiver  in  lease-forfeiture  suit — A 
provision  in  a  policy  of  fire  insurance  that  the  policy  "shall  be 
void  if  any  change  *  *  *  take  place  in  the  interest,  title  or 
possession  of  the  subject  of  insurance  whether  by  legal  process 
or  otherwise,"  is  not  breached  by  the  mere  appointment  of  a 
receiver  to  collect  rents  pendente  Ute  in  an  action  to  declare  a 
forfeiture  of  the  leasehold  interest  of  the  insured,  where  sudi 
receiver  is  not,  and  the  insured  is,  in  actual  physical  possession 
of  the  property  insured.   Ib» 
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Fire  Insurance — Franchise. 

FIRE  INSURANCE— Continued. 
Mutual  protective  or  stock  companies  —  Kinds  of  business  au* 
thorized  —  Automobile     insurance  —  Section     9607-2,     General 
Code  (107  O.  L.,  647).    See  State,  ex  reL,  v.  TomHnson,  60a 

FORECLOSURE— 
Mortgage  —  Final  distribution  of  proceeds  —  Rights  of  prior  pur- 
chaser and  holder  of  tax  title.     See  Bruck  v.  Building  Assn, 
Co.,  513, 

FOREIGN  CORPORATIONS— 

Insurance  —  Deposits  with  superintendent  of  insurance  —  Section 
9510  (2),  General  Code  —  License  to  contract  casualty  or  bond«* 
ing  insurance — Reinsurance  of  indemnity  contract  prohibited, 
when  —  Section  665,  General  Code  —  Revocation  or  cancellation 
of  license.    See  State,  ex  rel,  v.  TomHnson,  459. 

Insurance  — Mutual  protective  or  stock  companies — Kinds  of  in- 
surance authorized  —  Automobile  insurance  —  Section  9607-2, 
General  Code  (107  O.  L.,  647) — Fire  insurance  authorized, 
when.    See  State,  ex  rel,  v.  TomHnson,  508. 

FORFEITURE— 
Fire    insurance  —  Insured's    title  —  Change    of    possession  —  Re- 
ceiver in  lease-forfeiture  suit    See  Poster  v.  Ins,  Co.,  180. 

FRANCHISE  — 

1.  PubHc  highways — Use  by  public  and  grantee  of  franchise-^ 
The  grant  of  authority  to  construct  an  interurban  railway  in  a 
public  highway  docs  not  confer  on  the  company  the  exclusive 
use  of  the  portion  of  the  highway  on  which  the  track  is  con- 
structed.   Fairchild  v.  L.  S.  Elec,  Ry.  Co,,  261. 

2.  Public  highways — Use  by  public  and  grantee  of  franchise  — 
Reciprocal  rights,  duties  and  obligations — Exercise  of  care-^ 
In  such  situation  the  rights  of  the  public  are  not  inferior  to 
those  of  the  company.  The  company  and  the  public  have  mutual 
obligations  of  care  in  the  use,  to  be  determined  with  due  regard 
to  the  circumstances  in  each  case  and  to  the  necessity  of  the  car 
confining  its  pasage  to  the  tracks  and  its  inability  to  turn  out 
to  avoid  injury.  It  is  the  duty  of  the  company  to  equip  and 
operate  its  cars  with  such  appliances,  lights  and  wammgs,  and 
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Franchise  —  General  Code. 

FRANCHISE — Continued 

under  such  proper  control,  as  ordmary  care  under  the  ctrcum- 
stances  requires.  lb. 
Municipal  corporations  —  Gas-rate  ordinance  —  Abrogation  or 
modification  before  expiration  —  Ordinance  increasing  rate, 
valid,  when  —  Mutuality  of  contracts  —  Specific  performance  — 
Right  of  taxpayer  to  sue.  See  Phelps  v.  Gas  &  Fuel  Co.,  144. 
Taxation  —  Powers  of  legislature  —  Regulation  and  license  of 
motor  vehicles.    See  Soviets  v.  Smith,  Secy,  of  State,  132. 

FRAUD— 

Evidence  insufficient  —  Building  and  construction  contracts  — 
Submission  of  disputes  to  engineer  or  architect  —  Decision  of 
arbiter  final,  when.    See  Fred  R.  Jones  Co.  v.  Fath,  47. 

Statute  inapplicable,  when  — Party  walls  — Parol  agreement  to 
construct  —  Action  for  one-half  of  cost  See  Holmes  v.  Snyder, 
19. 

FREIGHT  RATES  — 
Public  utilities  commission  —  Validity  of  order— Reducing  rail- 
road freight  rate  —  Lesser  rates  as  aid  to  increase  business— > 
Rights  and  duties  of  common  carriers.    See  Ai.  &  V,  Rd,  Co* 

•      V.  Pub.  Uiii  Comm.,  29. 

FUTURE  ADVANCES  — 
Mortgage  —  Priority    over    subsequent    mortgage— Record    as 
notice  of  lien.    See  Kuhn  v.  Loan  &  Trust  Co.,  84. 

GAS  AND  OIL  — 

Leases  —  Breach  of  implied  covenants  —  Damages  —  Failure  to 
drill  offset  wells  —  Burden  of  proof  —  Existence  of  gas  —  Pre- 
ponderance of  evidence  —  Charge  to  jury.  See  Fuel  Supply  Co, 
V.  Shaiing,  106. 

Municipal  corporations  —  Gas-rate  ordinances  —  Abrogation  or 
modification  before  expiration  —  Ordinance  increasing  rate 
valid,  when  —  Mutuality  of  contracts  —  Specific  performance  — 
Right  of  taxpayer  to  sue.    See  Phelps  v.  Gas  &  Fuel  Co.,  144. 

GENERAL  CODE— 
Effect  of  enactment  of  General  Code— Codification  considered 
original  enactment    See  State  v.  HoUenbacher,  478. 
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General  Code. 

/ 

GENERAL  CODE  —  Continued. 

Section  26  —  Amendments  or  repeals  —  Pending  proceedings-^ 
Road  improvements  — Bonds  and  interest  rate.  See  State,  t» 
rel,  V.  Zangerli,  Auditor,  285. 

Section  486-8— Civil  service— Unclassified  service— Exemptions 
from  competitive  examination — Cashier  in  state  antomobOe  de- 
partment   See  State,  ex  rel,  Bryson,  v.  Smith,  208. 

Section  544  —  Public  utilities  commission — Review  by  supreme 
court — Electric  rates  —  Municipal  ordinance.  See  Sta$e,  ex 
rel,  V.  Pub.  UtU.  Conun.,  318. 

Section  579  (101  O.  L.,  173)— Constitutionality— Public  utilities 
commission  —  Jurisdiction  —  Railroad  rates  —  Findings  certi- 
fied, how.   See  C,  C,  C.  &  St.  U  Ry,  Co.  v.  Mills  Bros.,  173. 

Section  617 — Superintendent  of  insurance — Duties  —  Revocation 
or  cancellation  of  license.    See  State,  ex  rel,  v.  TotnUnson,  459. 

Section  665  —  Superintendent  of  insurance— Companies  to  be  au- 
thorized to  do  business.    See  State,  ex  rel,  v.  TomUuson,  459. 

Section  710-172  —  Superintendent  of  banks— Embezzlement,  mis- 
application, etc.,  of  funds.    See  State  v.  Davies,  487. 

Section  871-1  et  seq,  (103  O.  L.,  95)— Act  creating  indus^ial 
commission  and  superseding  board  of  awards  —  Constitutional- 
ity.   See  Kinsinger  v.  Bd.  of  Education,  298. 

Section  1031  —  Industrial  commission  —  Inspection  of  school- 
houses  and  other  buildings  —  Repeals  by  implication.  See  Kin- 
singer  V.  Bd,  of  Education,  298. 

Sections  1141  to  1149-1  (106  O.  L.,  156-159)  —  Sute  board  of  agri- 
culture—  Inspection  of  feed  stuffs  —  Licensing  of  dealers — 
Constitutional  law.  See  Weisheimtr  v.  Board  of  Agriculture, 
523. 

Section  1206 — State  highway  department  —  Advertisement  for 
bids  for  improvement  —  Failure  to  advertise  for  bids  —  Curative 
statutes.    See  Coufen  v.  State,  ex  rel,  387. 

Section  1209  (102  O.  L.,  343) — Highways— Assessments  — 
Abutting  railroads— Perpetual  lessee  of  grantee  of  right  of 
way  —  Owner  "in  fee"  construed.  See  Dayton  Elec.  Ry.  Co. 
V.  Scott,  13. 

Section  1269  et  J#g.  — State  Medical  Act  —  Application  for  ex- 
amination—Practitioners in  limited  branches.  See  Shaw  v. 
State,  507. 

Section  1269  et  seq.  —  State  medical  board  —  Examination  and 
registration  of  physicians  —  CHiiropractors — Constitutional  and 
criminal  law.    See  Nesmith  v.  State,  158. 
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General  Code. 

(SNERAL  CODE— Continued. 

Section  1485-44  —  Industrial  commission— Rules  and  regulations 
—  Award  denied  claimant — Application  for  rehearing  to  be 
filed,  when.    See  Indus.  Comm^  v.  Glttm,  454. 

Section  1485-61  —  Industrial  commission  —  Definition  of  terms— 
"Five  workmen  or  operatives  regularly  employed"  —  Partner- 
ship.   See  State,  $x  rel,  ▼.  Demr,  496. 

Section  1465-86— Industrial  commission— Workmen'is  compensa- 
tion —  Continuing  jurisdiction.  See  Indus.  Comm,  v.  Davidson, 
7L 

Section  1465-90  (108  O.  U  88)  —Industrial  commission— Work- 
men's compensation— Appeal  from  decision.  See /mfii^.  Coffiifi. 
v.  Davidson,  71. 

Section  1465-90— Industrial  commission— Workmen's  compensa- 
tion—  Appeal  from  decision  —  Limitation  of  time.  See  Jnr 
dus.  Comm.  v.  Glenn,  454. 

Section  2250-2  (106  O.  L.,  pt  2,  1154)  — Public  utiUties  commis- 
sioners—  Salaries — Change  during  existhig  term.  See  Dona- 
hey  V.  State,  ex  ret.,  478. 

Section  2251  (108  O.  U  pt  2, 1801)  —  Salaries  of  judges  of  courts 
of  appeals  — (3iange  during  existing  term.  See  State,  ex  rel, 
V.  Donahey,  490. 

Section  2522  — County  commissioners — Powers  and  duties—- Re« 
moval  of  superintendent  and  matron  of  county  home— Civil 
service.    See  State,  ex  rel,  v.  Commissioners,  886. 

Section  2634 — County  treasurer  —  Failure  to  give  bond-*- 
Vacancy  in  office.    See  State,  ex  rel.,  v.  Baldwin,  65. 

Section  3812-2  (106  O.  L.,  pt.  1,  215)  —  Assessments  —  Street  im- 
provements—  Resolution  requiring  street  railway  to  repair 
tracks,  etc.  —  Municipality  may  make  improvements,  when  — 
Constitutional  law.    See  Cincinnati  v.  Harth,  844. 

Section  3812-3  (106  O.  L.,  pt  1,  215)  —  Assessments  —  Street  im- 
provements—  Renewal  or  replacement  of  street  railway  tracks 
by  municipality — Assessment  of  cost  against  company — Bond 
issue — Constitutional  law.    See  Cincinnati  v.  Harth,  844. 

Section  4255  — Mayor  of  village  —  Election,  term,  qualifications  — 
Title  by  certificate  of  election  —  Possession  during  contest  pro- 
ceedings.   See  State,  ex  rel,  v.  Babst,  275. 

Section  4736 — (bounty  school  districts  —  Power  to  create  — Ap- 
pointmeikt  of  board  in  new  district  —  Election  — Injunction 
against  creation  of  district — Title  and  tenure  of  appomted 
members.    See  Meckley  v.  Kunsie,  494. 
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General  Code. 

GENERAL  CODE  — Continued. 

Section  4736 — Schools  —  County  districts — Power  to  create  new 
districts— Remonstrance.    See  Staii,  ex  rel,  v.  Howard,  532. 

Section  4906 — Elections— Registration  — Stating  age  in  years, 
etc    See  State,  ex  rel.,  v.  Hillenbrand^  370. 

Section  4974—- Primary  elections  —  Protests  against  candidacy — 
Filing,  hearing  and  determination  —  Supervisors  of  elections  — 
Discretionary  and  ministerial  duties.  See  State,  ex  rel,  v. 
Smith,  35a 

Section  4974— Primary  elections  —  Protest  against  candidacy— 
Hearing  and  determination  of  protests  —  Jurisdiction  of  boards 
of  elections  or  courts.    See  State,  ex  rel.,  v.  Russell,  365. 

Section  5000  —  Elections  —  Nomination  of  candidates — Signers 
of  petitions  to  name  committee  to  fill  vacancies —-Mandatory 
provisions.    See  State,  ex  rel,  v.  Curtis,  383. 

Section  5090-1  — Elections— Casting  and  counting  of  vote— 
Opening  of  ballots  in  contested  cases.  See  State,  ex  rel,  v. 
RusseU,  365. 

Section  5148  <— Contest  of  elections  —  County  officers— Jurisdic- 
tion of  boards  of  elections  or  courts.  See  State,  ex  rel,,  v. 
Russell,  365. 

Section  5979  — Central  standard  time— Municipal  ordinance 
adopting  standard  of  time.    See  State,  ex  rel.,  v.  Cincinnati,  354. 

Section  5980— Timepiece  in  public  building  to  keep  central  stand- 
ard time  —  Municipal  ordinance  adopting  standard  of  time. 
See  State,  ex  rel.,  v.  Cincinnati,  354. 

Section  6290  et  seq.  (108  O.  L.,  pt.  2,  1078) —Regulation  and 
registration  of  motor  vehicles  —  Constitutional  law.  See 
Saviers  v.  Smith,  Secy,  of  State,  132. 

Sections  6956-1  to  6956-16— County  roads  —  Contracts  and  pro- 
ceedings—  Curative  provisions  apply,  when  —  Defects  in  pro- 
ceedings cured,  when.    See  Cowen  v.  State,  ex  rel.,  387. 

Section  7625 — School  houses  and  libraries  —  Bond  issues  —  Pur- 
chase of  transportation  equipment  not  authorized.  See  Allard 
V.  Board  of  Education,  469. 

Section  7630-1  —  Schoolhouses  —  Replacement  of  condemned  or 
destroyed — Repeals  by  implication.  See  Kinsinger  v.  Bd,  of 
Education,  298. 

Section  7875  et  seq,  —  Teachers*  pensions  —  Powers  of  boards  of 
education  —  Disbursement  of  fund.  See  Shinnick  v.  State,  ex 
rel.,  246. 
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GENERAL  CODE  —  Continued. 

Section  8621  —  Statute  of  frauds  —  Agreements  in  writing — 
Erection  of  party  wall    See  Holmes  v.  Snyder,  19. 

Section  8879  —  Railroad  tracks  and  crossings  —  Grade  crossing 
elimination  —  Procedure  —  Jurisdiction  of  common  pleas  court 
See  Sandusky  v.  B.  &  O.  Rd.  Co.,  225. 

Section  8988  —  Railroads  —  Freight  rates  —  No  discrimination 
against  points  in  state  —  Long  and  short  haul.  See  C,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Mills  Bros.,  173. 

Section  9510  (2)  —  Insurance  —  Foreign  corporations  —  Deposits 
with  superintendent  of  insurance  —  Reinsurance  of  unau- 
thorized contracts  —  Revocation  or  cancellation  of  license.  See 
State,  ex  rel.,  v.  Tomlinson,  459. 

Section  9607-2  (107  O.  L.,  647)— Mutual  fire  insurance  —  Or- 
ganization of  companies  —  Kinds  of  insurance  authorized  — 
Automobile  and  fire  insurance.  See  State,  ex  rel.,  v.  Tomlxn- 
son,  508. 

Section  10783  —  Executors  and  administrators — Sale  of  real  estate 

—  Determinaiton  of  equities  and  priorities  —  Distribution  of 
proceeds  —  Personal  judgment.  See  Staie,  ex  rel.,  v.  Lueders, 
211. 

Section  11493  —  Evidence  —  Competency  of  witnesses  —  Conversa- 
tion between  testator  and  attorney  inadmissible,  when.  See 
Swetland  v.  Miles,  501. 

Section  11494  —  Evidence  —  Privileged  communications  and  acts 

—  Exceptions  —  Attorney  and  client.  See  Swetland  v.  Miles, 
501. 

Section  11495  —  Evidence  —  When  party  shall  not  testify  —  Con- 
versation between  testator  and  attorney  inadmissible,  when. 
See  Swetland  v.  MUes,  501. 

Section  11497  —  Evidence  —  Contempt  —  Cross-examination  of  ad- 
verse party  by  deposition.  See  Koppel  v.  Bader,  511 ;  Ex  parte 
Berger,  512. 

Section  1 1526  —  Evidence  —  Depositions  —  Cross-examination  of 
adverse  party.    See  Koppel  v.  Bader,  h\l\  Ex  parte  Berger,  512. 

Section  11526  —  Evidence  —  Depositions  —  Right  to  take  pending 
error  proceedings.    See  Pairchild  v.  L.  S.  Elec,  Ry.  Co.,  261. 

Section  11534  —  Evidence  —  Depositions,  notice  to  take  —  Suf- 
ficiency of  designation  of  place.  See  Whitaker  v.  Luebhering, 
292. 

Section  11577  —  New  trial  —  Weight  of  evidence  —  But  one  new 
trial  or  reversal,  when.    See  Cleveland  Ry.  Co.  v.  Trendel,  316. 
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General  Code— -Grand  Jury. 

GENERAL  CODE— Continued. 

Section  12G08— Motor  vehicles  —  Operating  tmreaflonably  ler  im- 
properly—Manslaughter.   See  Jackson  v.  State,  152. 

Section  12004  ~  Motor  vehicles— Violation  of  speed  limit  — 
Manslaughter.    See  Jockson  v.  State,  152. 

Section  12614— Motor  vehicles  — Penalty  for  failure  to  provide 
with  lights,  brakes  and  bell  —  Negligence.  See  Chesrawn  v. 
Bmrr,  288. 

Section  12819— Crfaninal  law— Otrryuig  concealed  weapons  pro- 
hibited —  No  exceptions  as  to  home^  when.  See  State  v.  Nieto, 
409. 

Section  18500  (106  O.  U  pt  1, 158)  ^Special  grand  juHes— At- 
tomey  general — Constitutional  law.  See  State,  ex  reL,  v.  Price, 
50. 

GENERAL  LAWS— 
Construed— Section  3,  Article  18,  Constitution   (1912)— Local 
police  regulations.    See  Leis  v.  Cleveland  Ry.  Co.,  162. 

GRADE  CROSSINGS— 
Elimination  — Inability  to  agree  upon  plan— Jurisdiction  of  com* 
mon  pleas  court— Lateral  diversion  of  railroad  tracks  —  Sec- 
tion 8879,  General  Code.   See  S^tndusky  v.  B.  &  O.  Rd.  Co.,  225. 

GRAND  JURY— 

1.  Duties -^Judidai  functions  not  exercised — The  grand  iury  in 
its  inquest  of  crimes  and  offenses,  and  in  its  finding  and  presen- 
tation of  indictments  to  the  court  of  common  pleas,  does  not 
exercise  a  judicial  function.  It  only  acts  as  the  formal  and 
constitutional  accuser  of  crime  and  those  it  believes  to  be  prob- 
ably guilty  thereof.    State,  ex  rel.,  v.  Price,  50. 

2.  Special  grand  juries '^Attorney  general  and  prosecuting  at* 
tomey  Injudicial  functions  not  exercised — Neither  the  at- 
torney general  nor  the  prosecuting  attorney  in  connection  with 
his  official  services  relating  to  tiie  grand  jury  exercises  any 
judicial  function  under  the  present  statutes  of  the  state  of  Ohio, 
especially  Section  18560,  (General  0>de^  as  amended  in  1919.   lb. 

8.  Special  grand  juries -^Section  13560,  General  Code  (108  0.  L, 
pt,  I,  Js8)'^  Constitutional  law — An  act  of  the  general  as- 
sembly authorizing  the  court  of  common  pleas,  upon  written 
request  of  the  attorney  general,  to  order  a  spedal  grand  jury, 


Digitized  by  VjOOQ  IC 


101  O.  S.1  INDEX.  589 

Grand  Jury — Highway  Law. 

GRAND  JURY -Continued 

aa  provided  in  said  Section  1S560,  General  Code,  is  a  valid  and 
constitutional  exercise  of  the  poUce  power.    lb. 

GUARDIANSHIP— 
PaUnre  to  fiU  account ^CiMion^ No  Umitation  of  ltfii#  — No 
limitation  of  time  exists  which  will  bar  the  issuing  of  a  cita- 
tion requiring  a  guardian  to  file  an  alccount  of  his  trust  (PhiHp* 
V.  State,  ex  rel.  Harter  et  al,,  5  Ohio  Su  122,  disapproved  and 
overruled.)    McClelland  v.  State,  etc.,  42. 

HABEAS  CORPUS- 
Contempt — Commitment  hy   notary   public— Depositions.     See 
Koppel  V.  Bader,  511 ;  Ex  parte  Berger,  512. 

HEADLIGHTS  — 
Automobiles  and  vehicles— Negligence— Duty  to  display  lights 
'    after  sundown— Sections  12614  and   12614-8,  General   Code. 

See  Chesrown  v.  Bevier,  282. 
Interurban  railway — Negligence— Collision  — Headlights  on  car 
— Chaige  to  jury- Ordinary  care— Question  for  jury.     See 
FairchM  v.  L.  S.  EUc.  Ry.  Co.,  264. 

HIGHWAY  LAW- 
1.  Act  of  May  if,  1913  (106  O.  L.,  374)^^  Curative  provisions  ap- 
ply, vthen — Defects  in  proceedings  cured,  when — Failure  to 
advertise  for  bids  ^^  Section  1206,  General  Code  —  Section  901 
of  Chapter  13  of  an  Act  of  the  General  Assembly  entitled  "An 
Act  to  provide  a  system  of  highway  laws  for  the  state  of  Ohio, 
and  to  repeal  all  sections  of  the  General  Code  and  acts  incon- 
sistent herewith,"  passed  May  17,  1915  (106  O.  L.,  574,  662), 
has  to  do  only  with  contracts  and  proceedings  had  since  May 
10,  1910,  under  Sections  6956-1  to  6956-16,  inclusive.  General 
Code,  all  of  which,  except  Section  6956-16,  are  repealed  by 
that  act,  and  is  of  no  force  or  efficacy  to  cure  a  defect  resulting 
from  failure  to  comply  with  the  requirements  of  Section  1206, 
General  Code  (106  O.  L^  634,  paragraph  199),  in  the  proceed- 
ings of  the  state  highway  commissioner  in  the  letting  of  a  con- 
tract for  the  improvement  of  a  county  section  of  an  inter- 
county  highway  had  after  the  passage  of  that  act  and  under 
other  provisions  ltier«of .    Cottfen  v.  State,  ex  rel,  387. 
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Highway  Law  —  Home  Rule. 

HIGHWAY  LAW  —  Continued. 
2.  Act  of  December  t8,  1919  (108  O.  L,,  pt,  2,  1122)  —  Valtdating 
and  ratifying  highway  contracts  —  Inoperative  upon  contracts 
adjudicated  invalid  —  Judgments  and  error  proceedings  un- 
affected, when— The  act  of  the  General  Assembly  entitled  "An 
Act  providing  for  the  validation  and  ratification  of  certain  con- 
tracts of  the  state  entered  into  through  the  state  highway  de- 
partment/' passed  December  18,  1919  (108  O.  L.,  part  2,  1122), 
has  no  legal  application  or  operation  to  cure  defects  in  the  let- 
ting of  a  contract  for  the  improvement  of  a  county  section  of 
an  inter-county  highway,  which  contract  by  final  judgment  of 
a  court  of  appeals  of  this  state  entered  on  November  11,  1919, 
was  held  illegal  and  further  proceedings  thereunder  enjoined. 
Neither  does  that  enactment  authorize  the  supreme  court  to 
reverse  the  judgment  of  the  court  of  appeals  so  rendered  before 
its  passage,  although  the  act  went  into  effect  before  the  case 
was  heard  in  the  supreme  court,  after  certification  of  the  record 
of  the  court  of  appeals.    lb. 

HIGHWAYS  — 

Assessments  —  Abutting  property  owners  —  Intenirban  railroad 
—  Right  of  way  from  county  commissioners  —  Perpetual  lease 
by  grantee  —  Lessee  not  owner  "in  fee,"  etc  —  Section  1209, 
General  Code  (102  O.  L.,  843).  Sec  Dayton  Elec,  Ry.  Co.  v. 
Scott,  13. 

Exercise  of  care  — Use  by  public  and  grantee  of  franchise— 
Reciprocal  rights,  duties  and  obligations.  See  Fairchild  v.  JL 
S.  Elec.  Ry.  Co.,  261. 

Improvement  proceedings  pending,  when  —  Amendment  or  repeal 
of  statutes  — Section  26,  CJeneral  Code  — Act  of  February  20, 
1920  (108  O.  L.,  pt.  2,  1188)  —  Increasing  interest  Tate  on  road 
bonds  —  Effect  on  pending  improvements  and  assessments.  See 
State,  ex  reL,  v.  Zangerle,  Auditor,  235. 

HOME  RULE— 
Municipal  corporations  —  Adoption  of  standard  of  time — Scope 
of  power- Section  8,  Article  18,  Constitution,  1912  —  Sections 
5979  and  5980,  General  Code  —  Constitutional  law.  See  State, 
ex  rel.,  v.  Cincinnati,  354. 
Municipal  corporations  —  Local  police  regulations  —  Section  3, 
Article  18,  Constitution,  1912  —  "General  laws"  construed  — 
Common-law  rules  inapplicable,  when  —  Ordinance  prescribing 
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Home  Rule  —  Industrial  Commission. 

HOME  RULE — Continued 
'    care  by  motormen  —  Constitutional  law  —  Construction  favor- 
ing validity  of  ordinances.    See  Leis  v.  Cleveland  Ry.  Co.,  162. 

HOUSE— 
Defined  —  Building    restrictions  —  Construction    of    contracts  — 
Deeds.    See  Arnoff  v.  Chase,  334. 

HUSBAND  AND  WIFE— 
Divorce  proceedings — Court  of  appeals  —  Jurisdiction  in  error. 
See  Zonars  v.  Zonars,  518. 

IMPROVEMENTS— 

Streets — Renewal  or  replacement  of  street  railway  trades,  etc.— 

Municipal  bond   issues — Sections  3812-2  and  3812-3«   General 

Code  (108  O.  L.,  pt  1,  215)  —  Lending  public  credit  to  private 

corporations  —  Constitutional  law.    See  Cincinnati  v.  Harth,  344. 

IMPUTED  KNOWLEDGE— 
Fire  insurance  —  Knowledge  of  agent  imputed  to  company,  when 
—  Insured's  title  only  leasehold  —  Fee  simple  policy  issued.    Sec 
Foster  v.  Ins,  Co.,  180. 

INDUSTRUL  COMMISSION- 

1.  Constitutional  law — Act  creating  commission  and  superseding 
hoard  of  awards — Section  Syi-i  et  seq.,  General  Code  (103  O. 
^»  95) — Acts  revived  and  amended — Section  16,  Article  2, 
Constitution — The  act  of  the  general  assembly  passed  March 
12,  1913  (103  O.  L.,  95,  and  designated  Sections  871-1  et  seq.. 
General  Code),  creating  the  Industrial  Commission  of  Ohio,  and 
superseding  the  State  Liability  Board  of  Awards  and  various 
other  departments  therein  named,  including  the  chief  inspector 
of  workshops  and  factories,  does  not  contravene  Section  16, 
Article  2  of  the  Ohio  Constitution.  Kinsinger  v.  Bd.  of  Edu- 
cation, 298. 

2.  Act  creating  commission  and  superseding  board  of  awards — 
Division  of  workshops  and  factories  —  Inspection  of  school- 
houses — Section  1031,  General  Code  —  Bonds  to  replace  con- 
demned buildings— 'Section  7630-1,  General  Code — Repeals  by 
implication  —  By  virtue  of  said  act  certain  powers  and  duties 
theretofore  devolving  upon  the  chief  inspector  of  workshops  and 
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Indttstrial  Commission  —  Injunction. 

INDUSTRIAL  COMMISSION  —  Continued. 

factories  were  conferred  upon  the  Indnttrial  Commissioa.  in- 
cluding those  enumc^rated  in  Sections  1031  and  7d30*l,  General 
Code.  Those  sections  were  not  repealed,  either  expressly  or  by 
implication.    lb. 

Workmen's  compensation --Rules —Award  denied  claimant— Ap- 
plication for  rehearing  filed  after  thirty  days— Section  14d5-44, 
General  Code  — Appeal  to  common  pleas  court  See  Indus. 
Comm.  V.  GUnn,  454. 

Workmen's  compensation  —  Award  denied  claimant— Appeal  to 
common  pleas  court— Section  1465-90,  General  Code  (108  O. 
L.,  88)— Verdict  for  compensation  and  award  paid  —  Subse- 
quent application  for  compensation  —  Denied  by  industrial  com- 
mission—  Appeal  does  not  lie,  when — Jurisdiction  of  industrial 
commission — Section  1405-86,  General  Code.  See  Indus* 
Comm.  V.  Davidson,  71. 

INFIRMARY - 
Civil  service— Jurisdiction  of  state  commission  —  Superintendent 
and  matron  — State  civil  service  Rule  6,  Section  3  (1919)  — 
Husband  successful  but  wife  fails  in  examination  —  Appeal  by 
removed  employe — Refusal  of  commission  to  entertain  pro- 
ceeding.   See  State,  ex  reL,  v.  Commissioners,  886. 

INJUNCTION  — 

Appeal  to  court  of  appeals  —  Questions  submitted  to  court -« 
Jurisdiction  of  subject-matter  and  to  assess  damages.  See 
Morton  v.  Morgan,  Murray  &  Potts  Co.,  510. 

Execution  —  Remedy  of  aggrieved  party— Personal  jiidgment 
against  legatee  —  Probate  court  —  Sale  of  realty  to  pay  debts. 
See  State,  ex  reL,  v.  Lueders,  211. 

Jurisdiction  —  Abatement  of  nuisances  and  damages  —  Railroad 
embankment  obstructs  surface  water.  See  Erie  Rd.  Co.  v. 
Carman,  516. 

Schools— Bond  issue  for  site  and  schooUiouse — Submission  of 
question  to  electors  —  Proposition  submitted  included  authorised 
and  unauthorized  purposes.  See  Allard  v.  Board  of  Bdueaiian, 
469. 

Schools  — Officers  of  newly-created  district— Appobtment  by 
county  board— Injunction  against  creation  of  district — Elec- 
tion of  members  before  injunction  dissolved  —  Title  and  tenure 


Digitized  by  VjOOQ  IC 


101  O.  S.]  INDEX.  593 

Injunction  —  Instructions  to  Jury. 

INJUNCTION  —  Contmued. 

of    appointed    members  —  Section    4736,    General    Code.     See 
Meckley  v.  Kunjgie,  494. 

INSANITY  — 
Criminal  law  —  Evidence  —  Preponderance  sufficient     See  State 

V.  Hauser,  404. 
Criminal  law  —  Insanity  of  defendant  before  sentence  —  Section 

19608,  General  Code — Jury  to  determine  sanity,  when  —  Lima 

State  Hospital  Act  inapplicable,  when.     See  Statg  v.  HotUn- 

backer,  478. 

INSPECTION-^ 
Feed  stufiFs — Constitutional   law  —  Licensing  of   dealers— Sec- 
tions 1141  to  1149-1,  General  Code  (106  O.  L.,  156-159).    See 
Weisheimer  v.  Board  of  Agriculture,  523. 

INSTRUCTIONS  TO  JURY  — 

Burden  of  proof  —  Leases  —  Breach  of  implied  covenants  —  Dam- 
ages—  Failure  to  drill  ofiFset  wells  —  Existence  of  gas — Pre- 
ponderance of  evidence.    See  Fuel  Supply  Co.  v.  ShUling,  106i 

Correct  and  incorrect  instructions  given  —  No  presumption  jury 
followed  correct  rule,  when  —  Evidence.  See  State  v.  Hauser, 
404. 

Criminal  law  —  Carrying  concealed  weapons  <—  Section  12819»  Gen- 
eral Code — No  exception  as  to  home,  when— Carrying  of 
weapon  in  bunkhouse.    See  State  v.  Nieto,  409. 

Criminal  law — Insanity  of  defendant  —  Preponderance  of  evi- 
dence.   Sec  State  v.  Hauser,  404. 

Criminal  law  —  Manslaughter  —  Unintentional  killing  by  auto- 
mobile—  Unlawful  act  as  proximate  cause.  See  Jackson  v. 
State,  152. 

Evidence  —  Affirmative  and  negative  testimony  —  Weight  and 
value.    See  State  v.  Davies,  487. 

Negligence  — Collision— Headlights  on  car— Ordinary  care— 
Question  for  jury.    See  Fairchild  v.  L.  S.  Elec.  Ry,  Co.,  264. 

Negligence  —  Contributory  negligence— Technical  errors  in 
charge.    See  Fairchild  v.  L.  S.  Elec  Ry.  Co.,  267. 

Negligence  —  Evidence — Municipal  ordinance  —  Regulating  pe- 
destrians crossing  street    See  Whitaker  v.  Luebbering,  292, 

J8 
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Instructions  to  Jury  —  Insurance.    . 

INSTRUCTIONS  TO  JURY  —  Continued 
Negligence  —  Last  clear  chance  —  Charge  to  jury — Attempt  to 

withdraw   issue  —  Jury  instructed  to  disregard  allegations   in 

pleading.    See  Pennsyhfonia  Co.  v.  Hart,  196. 
Written  requests  before  argument  —  Trial  court  to  give  charge, 

when.    Sec  Chesrown  v.  Bevier,  282. 

INSURANCE— 

1.  Foreign  corporations— Deposit  with  superintendent  of  in- 
surance— Section  9510  (2),  General  Code  —  License  to  contract 
casualty  and  bonding  insurance  —  Reinsurance  of  indemnity  con-- 
tracts  prohibited,  when  —  Section  665,  General  Code  —  Without 
depositing  the  sum  of  $50,000  in  bonds  with  the  Superintendent 
of  Insurance,  as  required  by  Section  9510  (2),  General  Code, 
an  alien  insurance  company  made  a  contract  in  a  foreign  state 
with  a  foreign  insurance  company  which  had  authority  to  make 
liability  insurance,  whereby  such  alien  company  engaged  to  re- 
insure a  portion  of  the  liability  risks  of  such  foreign  company 
incurred  in  this  state.  Such  contract  of  reinsurance  w&s  not 
authorized  by  any  law  of  this  state,  but  was  prohibited  by 
Section  665,  General  Code,  which  forbids  such  contracts  unless 
the  law  requiring  such  deposit  has  been  complied  with.  State, 
ex  rel.,  v.  Tomlinson,  459. 

2.  Foreign  corporations — License  to  contract  casualty  and  bond' 
ing  insurance  —  Reinsurance  of  indemnity  contracts  prohibited, 
zi^en — Section  665,  General  Code — Revocation  or  cancellation 
of  license  —  If  such  alien  insurance  company  has  been  licensed 
by  the  Superintendent  of  Insurance  to  do  general  casualty  and 
bonding  business,  and  it  is  discovered  that  it  has  made  such 
contracts  for  liability  reinsurance,  the  license  so  issued  becomes 
subject  to  cancellation  by  the  state.    lb, 

3.  Foreign  corporations -^Deposits  with  superintendent  of  in- 
surance—  Section  9310  (2),  General  Code  —  Reinsurance  of  un- 
authorised  contracts — Revocation  or  cancellation  of  license-^ 
Section  617,  General  Code  —  Section  617,  General  Code,  im- 
poses continuing  powers  upon  the  Superintendent  of  Insur- 
ance, requiring  him  to  see  that  the  insurance  laws  are  enforced. 
And  if  he  discovers  that  a  licensee  is  contracting  reinsurance 
without  having  made  the  deposit  required  by  Section  9510  (2), 
General  Code,  the  superintendent,  under  authority  of  the 
former  section,  has  power  to  revoke  the  license.    lb. 
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Insurance  —  Joint  Rates. 

INSURANCE— Continued. 

Fire  —  Knowledge  of  agent  imputed  to  company,  when  —  In- 
sured's title  only  leasehold  -^  Fee  simple  policy  issued  —  Waiver 
without  endorsement — Change  of  possession  —  Receiver  in 
lease-forfeiture  suit.    Sec  Foster  v.  Ins.  Co.,  180. 

Mutual  protective  or  stock  companies  —  Kinds  of  insurance  au- 
thorized—  Automobile  insurance  —  Section  9607-2,  General 
Code  (107  O.  L.,  647)— Fire  insurance  authorized,  when.  Sec 
State,  ex  reL,  v.  Tomlinson,  508. 

Policemen's  benevolent  associations  —  Section  3630,  Revised 
Statutes  —  Classes  of  beneficiaries  authorized  —  Statute,  articles 
of  incorporation  and  by-laws  or  constitution  —  Right  to  enlarge 
or  restrict  classes  —  Payment  of  benefits  —  Brother  of  decedent 
not  member  of  family,  when.    See  Wegener  v.  Wegener,  22. 

INTERURBANS- 

Abandonment  of  service,  etc.  —  Public  utilities  commission-^ 
Order  not  unreasonable  or  unlawful.  See  Tobey  v.  Pub.  UtU. 
Comm,,  588. 

Assessments  —  Highways  —  Abutting  property  owners  —  Right  of 
way  from  county  commissioners  —  Perpetual  lease  by  grantee  — 
Lessee  not  owner  "in  fee,"  etc  —  Section  1209,  General  Code 
(102  O.  L.,  343).    See  Dayton  Elec.  Ry.  Co,  v.  Scott,  13. 

INTOXICATING  LIQUORS  — 
Municipal  corporations  —  Unlawful  to  keep,  store  or  use  in  certain 
places  —  Constitutionality  of  ordinance  —  Section  9,  Article  15, 
aqd  Section  3,  Article  18,  Constitution.    See  East  Liverpool  v. 
Dawson,  527. 

ISSUES  — 
Appropriation  of  property— Action  in  rem — Municipal  corpora- 
tions—  No  burden  of  proof  —  Jury  an  appraising  or  assessing 
board.    See  Martin  v.  Columbus,  1. 

JOINT  RATES - 
Public    utilities    commission  —  Jurisdiction  —  Railroads  —  "Over- 
charge" and  "unlawful  rate"  defined  —  Sections  579  and  8968, 
General  Code  —  Long  and  short  haul  rates.    See  C,  C,  C.  & 
St.  L.  Ry.  Co.  v.  Mills  Bros.,  173. 
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Journal  —  Jurisdiction.  • 

JOURNAL— 
Mandamus  — Probate  court  to  enter  decision  —  Granting  applica- 
tion to  set  aside  execution  —  Property  seized  by  writ  of  attadi- 
ment^— Issued  by  common  pleas  court.     See  State,  ex  reL,  v. 
Lueders,  256. 

JUDGES - 
Courts  of  appeals  — Salaries  — Section  2251,  General  Code  (108 
O.  L.,  pt  2,  1301)— Change  during  existing  term.    See  Staie, 
ex  reL,  v.  Donahey,  490. 

JUDGMENTS - 

Error  proceedings  —  Act  validating  and  ratifying  highway  con- 
tracts—Effect upon  contracts  adjudicated  invalid  See  Cotuen 
V.  State,  ex  rei,  387. 

Journalizing  by  probate  court— Application  to  set  aside  execu- 
tion granted— Property  seized  by  writ  of  attachment— Issued 
by  common  pleas  court— Mandamus.  See  State,  ex  rel,  v, 
Luedets,  256. 

Probate  court— Jurisdiction  — Sale  of  realty  to  pay  debts — Dis- 
tribution of  proceeds  —  Section  10783,  General  Code — Personal 
judgment  against  legatee  — Writ  of  prohibition  —  Issuance  of 
execution  — Remedy  of  aggrieved  party.  See  State,  ex  rel,  v. 
Lueders,  211. 

Reversal  on  weight  of  evidence  —  Court  of  appeals— Jurisdiction 
—  Trial  court  grants  new  trial  —  Refuses  same  after  retrial  — 
Section  11577,  General  Code  —  Errors  assigned  for  review.  Sec 
Cleveland  Ry.  Co.  v.  Trendel,  816. 

Vacation  and  modification  during  term— Jurisdiction  of  common 
pleas  court  — Mandamus.  See  State,  ex  rel,  v.  Wesselmann, 
525. 

JUDICIAL  FUNCTIONS - 
Construed  — Grand  jury,  attorney  general  and  prosecuting  at- 
torney—  Special  grand  juries  —  Section   13560,   General   Code 
(108  O.  L.,  pt  1,  158).    See  State,  ex  rel,  v.  Price,  50. 

JURISDICTION  — 
Board  of  elections  —  Discretionary  and  ministerial  duties  — Elec- 
tions—  Primaries  —  Protest  against  candidacy — Section  4974, 
General  Code.    See  State,  ex  rel,  v.  Smith,  358. 
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Jurisdiction. 

JURISDICTION  —Continued. 

Board  of  elections  or  courts »  Elections  —  Primaty  nominations 
—  Protest  against  candidate— Section  4974^  General  Code  (106 
O.  L.,  549)  —Recount  of  ballots  —  Section  5090-1,  General  Code 
(106  O.  L.,  209)— Contest  of  election— Section  5148,  Ckneral 
Code — Mandamus  to  compel  board  to  recount  ballots.  See 
State,  ex  rel,  v.  RusseU,  865. 

Civil  service  commission— Appeal  by  removed  employe  »  Refusal 
by  commission  to  entertain  proceeding — Mandamus  —  Superin- 
tendent and  matron  of  county  home — (^ntinuing  jurisdiction 
of  applicanu  and  eligible  list  See  State,  ex  rel.,  v.  ComnUs^ 
sioners,  336. 

Common  pleas  court  ~(}rade  crossing  elimination »  Railroads  — 
Inability  to  agree  upon  plan — Lateral  diversion  of  tracks-^ 
Section  8879,  General  C:ode.  See  Sandusky  v.  B.  &  O.  Rd.  Co., 
225. 

Common  pleas  court— Judgments— Vacation  and  modification 
during  term.    See  State,  ex  rel,  v.  Wesselmann,  525. 

Court  of  appeals — Abatement  of  nuisance  —  Injunction  and  dam- 
ages—  Railroad  embankment  obstructs  surface  water.  See 
Erie  Rd.  Co*  v.  Garman,  516. 

Court  of  appeals— Error  proceedings— Divorce.  Sec  Zonars  v. 
Zonars,  518. 

Court  of  appeals  —  Injunction — Appeal — Questions  submitted  to 
court — Jurisdiction  of  subject-matter  and  to  assess  damages. 
See  Morton  v.  Morgan,  Murray  &  Potts  Co.,  510. 

Court  of  appeals  —  Reversal  on  weight  of  evidence— Trial  court 
grants  new  trial  —  Refuses  same  after  retrial  —  Section  11577, 
General  Code  — Errors  assigned  for  review.  See  Cleveland 
Ry.  Co.  V.  Trendel,  816. 

Probate  court  — Sale  of  realty  to  pay  debts  — Distribution  of  pro- 
ceeds  —  Personal  judgment  against  legatee.  See  State,  ex  rel, 
V.  Lueders,  211. ' 

Public  utilities  commission— Electric  power  rates— Oral  contract 
superseded  by  schedule,  when  —  No  discrimination,  when.  See 
Coss  V.  Publk  Utilities  Commission,  528. 

Public  utilities  commission  —  Railroads— Complaint  against  rates 
— "Overcharge"  and  "unlawful  rate"  defined  —  Sections  579  and 
8988,  (jeneral  Code — Concurrent  remedies  —  Published  tariff 
schedules  unlawful,  when  — Long  and  short  haul  rates  — Con- 


Digitized  by  VjOOQ  IC 


598  INDEX.  [101  O.  S. 

Jurisdiction  —  Last  Chance. 

JURISDICTION  —  Continued. 

stitutional  law.  Sec  C,  C,  C.  &  St.  L.  Ry.  Co,  v.  Mills  Bros., 
173. 
Supreme  court  —  Error  proceedings  —  Final  order  by  court  of  ap- 
peals ~  Contempt  proceedings.  See  Commissioners  v.  Harsh- 
man,  529. 
Workmen's  compensation  —  Award  denied  claimant — Appeal  to 
common  pleas  court — Section  1465-90,  General  Code  (103  O. 
L.,  88) — Verdict  for  compensation  and  award  paid  —  Subse- 
quent application  for  compensation  —  Denied  by  industrial  com- 
mission—  Appeal  does  not  lie,  when — Jurisdiction  of  in- 
dustrial commission  —  Section  1465-86,  General  Code.  See 
Indus,  Comm,  v.  Davidson,  71. 

JURY  QUESTION  — 
Negligence  —  Wanton  and  wilful  —  Proximate  cause — Violation 

of  statute  or  ordinance.    See  Higbee  Co.  v.  Jackson,  75. 
Workmen's  compensation  —  Section  1466-61,  Genera!  Code  — Kve 
workmen  or  operatives  regularly  employed  —  Partnership.    See 
State,  ex  rel,  v.  Derrer,  498. 

KNOWLEDGE— 
Fire  insurance  —  Knowledge  of  agent  imputed  to  company,  when 

—  Insured's  title  only  leasehold  —  Fee  simple  policy  issued. 
See  Foster  v.  Ins.  Co,,  180. 

LANDLORD  AND  TENANT  — 
Assessments  —  Abutting    property    owners  —  Intenirban    railroad 

—  Right  of  way  from  county  commissioners  —  Perpetual  lease 
by  grantee  — Lessee  not  owner  "in  fee,"  etc  — Section  1209, 
General  Code  (102  O.  L.,  343).  See  Dayton  Elec,  Ry.  Co.  v. 
Scott,  13. 

Oil  and  gas  — Breach  of  implied  covenants  —  Damages  —  Failure 
to  drill  oflFset  wells  — Burden  of  proof  —  Existence  of  gas  — 
Preponderance  of  evidence— Charge  to  jury.  See  Fuel  Sup- 
ply Co,  V.  ShUling,  106. 

LAST  CHANCE— 
Negligence  — Charge    to    jury  — Attempt    to    withdraw    bsue  — 
Jury    instructed    to    disregard    allegations    in   pleading.      See 
Pennsylvania  Co.  v.  Hart,  196. 
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LEASES  — 
Assessments^  Abutting  property  owners— Interurban  railroad  — 
Right  of  way  from  county  commissioners  —  Perpetual  lease  by 
grantee  —  Lessee  not  owner  "in  fee,"  etc.  —  Section  1209,  Gen- 
eral Code  (102  O.  L.,  343),  See  Dayton  Blec.  Ry.  Co.  v. 
Scott,  18. 
Oil  and  gas*— Breach  of  implied  covenants  —  Failure  to  drill 
offset  wells  —  Burden  of  proof  —  Existence  of  gas — Pre- 
ponderance of  evidence  — Charge  to  jury.  See  Fuel  Supply 
Co,  V.  Shilling,  106. 

LIABILITY  INSURANCE- 
Foreign  corporation  —  License  to  contract  casualty  and  bonding 
insurance  —  Reinsurance    of    indemnity    contracts    prohibited, 
when  —  Reinsurance  contracts  executed  in  foreign  state.     See 
State,  ex  reL,  v.  Tomlinson,  459. 

UCENSES- 

Dealers  in  feed  stuffs  —  Constitutional  law  — Sections  1141  to 
1149-1,  General  Code  (106  O.  L.,  156-159).  See  Weisheimer 
V.  Board  of  Agriculture,  528. 

Insurance  —  Foreign  corporations  —  Revocation  or  cancellation  — 
Failure  to  comply  with  insurance  laws  —  Deposits  with  superin- 
tendent of  insurance.    See  State,  ex  rel.,  V.  Tomlinson,  459. 

Motor  vehicles  —  Powers  of  legislature  —  Regulation  and  licens- 
ing.   See  Soviets  v.  Smith,  Secy,  of  State,  182. 

UENS  — 

Foreclosure  of  mortgage  —  Final  distribution  —  Rights  of  prior 
purchaser  and  holder  of  tax  title.  See  Bruck  v.  Building  Assn, 
Co.,  513. 

Mortgage  for  future  advances  —  Priority  over  subsequent  mort- 
gage—  Record  as  notice  of  lien.  See  Kuhn  v.  Loan  &  Trust 
Co.,  34. 

Suretyship  —  Contractor  abandons  street  improvement  —  Bonding 
company  completes  contract  —  Materialmen  and  laborers 
—  Right  to  balance  of  city  funds  —  Doctrine  of  subrogation  in- 
applicable, when.    See  W,  B.  Wright  Co.  v.  Parshall,  517. 

LIFE  INSURANCE— 
Policemen's    benevolent    associations  — Section    3680,     Revised 
Statutes-— Gasses  of  beneficiaries  authorized  —  Statute,  articles 
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of  incorporation  and  by-laws  or  constitution  —  Right  to  enlarge 
or  restrict  classes  —  Payment  of  benefits  —  Brother  of  decedent 
not  member  of  family,  when.    See  Wegener  v.  Wegener,  22. 

LIMA  HOSPITAL  ACT^ 
Provisions  apply,  when  —  Insanity  of  defendant  before  sentence 
—  Section    18608,    General   Code — Jury  to   determine   sanity, 
when.    See  State  v.  Hollenbacher,  478. 

UMITATION  OF  ACTIONS  — 
Guardian  —  Failure  to  file  account — Citation  —  No  limitation  of 

time.    See  McClelland  v.  State,  etc.,  42. 
Workmen's    compensation  —  Appeal   to   common   pleas    court  — 

Section  1465-90,  General  Code  —  Award  denied  claimant  —  Ap« 

plieation  for  rehearing  filed  after  thirty  days.    See  Industrial 

Comm.  V.  Glenn,  454. 

UQUORLAWS  — 
Unlawful  to  keep,  store  or  use  in  certain  places — Constitutional- 
ity of  municipal  ordinance  —  Section  9,  Article  15,  and  Section 
8,  Article  18,  Constitution.    See  East  Liverpool  v.  DiftMon,  S27. 

LONG  AND  SHORT  HAUL— 
Public     utilities     commission  —  Jurisdiction  —  Railroads  —  Com- 
plaint against  rates  —  "Overcharge"  and  "unlawful  rate"  de- 
fined—  Sections  579  and  8988,  General  Code— Long  and  short 
haul  rates.    Sec  C,  C,  C.  &  St.  L.  Ry.  Co.  v.  MiUs  Bros.,  173. 

MANDAMUS  — 

Board  of  elections  —  Discretionary  and  ministerial  duties  —  Pro- 
tests against  candidacy.    See  State,  ex  reL,  v.  Smith,  858. 

Board  of  elections  —  Recount  of  ballots  —  Section  5090-1,  General 
Code  (106  O.  L.,  209)  —  Contest  of  election.  See  State,  ex  rel, 
V.  Russell,  366. 

Board  of  elections  —  Rescission  of  action — Contest  of  nomina- 
tion —  Statutory  provisions  exclusive,  when.  See  State,  ex  reL, 
V.  McDonough,  363. 

Civil  service  commission  —  Appeal  by  removed  employe  —  Refusal 
by  commission  to  entertain  proceeding — Superintendent  and 
matron  of  county  home.    See  State,  ex  rel.,  v.  Commissioners, 
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Common  pleas  court — Judgments  —  Vacation  and  modification 
during  term.    See  State,  ex  rel,  v.  fVesselmann,  625. 

Office  and  officer — Title  by  certificate  of  election — Contest  pro- 
ceedings—  Pleading — Remedies  —  Quo  warranto  or  mandamus. 
See  State,  ex  rel.,  v.  Babst,  281. 

Probate  court — Appointment  of  administrator  de  bonis  non — 
Administration  of  bequest  of  corporate  stock.  See  State,  ex 
ret.,  V.  Lueders,  259. 

Probate  court  to  journalize  decision — Granting  application  to  set 
aside  execution  —  Property  seized  by  writ  of  attachment  —  Is- 
sued by  common  pleas  court.    See  State,  ex  reU,  v.  Lueders,  256. 

Public  utilities  commission  —  Refusal  to  restore  schedule — Re- 
jected after  complaint  and  municipal  rate-ordinance  filed  —  Ap- 
peal to  commission  from  rate-ordinance  —  Failure  to  prosecute 
error  to  supreme  court — Section  544,  General  Code.  See  State, 
ex  rel,  v.  Pub.  UtU.  Comm,,  313. 

MANDATORY  PROVISIONS  — 
Elections  —  Nomination  of  candidates  —  Form  and  contents  of 
petition  —  Section  5000,  General  Code — Signers  to  name  com- 
mittee, etc.    See  State,  ex  rel,  v.  Curtis,  383. 

MANSLAUGHTER— 
Unintentional  killing  by  automobile  —  Unlawful  act  as  proximate 
cause— Charge  to  jury.    See  Jackson  v.  State,  152. 

MASTER  AND  SERVANT  — 

Negligence— /^^^^oni^a/  superior — Employe  violates  instruc- 
tions—  Infant  or  trespasser  injured  on  auto-truck  ^Wanton 
and  wilful  negligence  —  Scope  of  employment  See  Higbee  Co. 
V.  Jackson,  75. 

Workmen's  compensation  —  Independent  liability  of  contributing 
employer  —  Death  from  contaminated  well.  See  Victor  Rub^ 
ber  Co.  v.  Rabbins,  53a. 

MATERIALMEN  — 
Suretyship  —  Contractor  abandons  street  improvement  —  Bonding 
company  completes  contract  —  Right  to  balance  of  city  funds 
—  Doctrine  of   subrogation   inapplicable,  when.     See   IV.  £• 
Wright  Co.  v.  Parshall,  617. 


Digitized  by  VjOOQ  IC 


602  INDEX.  [101  O.  S. 

Mayor  —  Morphine. 

MAYOR— 

1.  Election  and  term  —  Title  and  possesion,  during  contest  pro- 
ceedings—  Section  42$$,  General  Code  —  An  incumbent  mayor, 
claiming  the  right  of  possession  until  his  successor  has  been 
elected  and  qualified  (Section  4255»  General  G>de),  has  neither 
title  nor  right  to  possession  which  justifies  him  in  withholding 
possession  from  the  candidate  holding  such  certificate.  State, 
ex  rel,  v.  Babst,  275. 

2.  Title  by  certificate  of  election  — Possession  during  contest  prO' 
ceedings-^  Pleading  —  Mayor  defeated  for  re-election  —  An 
answer  by  an  incumbent  ofHcial,  who  was  also  a  candidate  for 
re-election,  that  he  has  filed  contest  proceedings  against  an  op« 
ponent  holding  such  certificate,  does  not  present  a  defense  in 
an  action  brought  by  the  latter  for  possession  of  the  office.  Jb. 

MEDICAL  ACT- 

Constitutional  law— Section  1289  et  seq,.  General  Code — Con- 
spiracy  to  prosecute  chiropractor  —  Criminal  law.  See 
Nesmith  v.  State,  158. 

Constitutional  law — Section  1269  et  seq,.  General  Code — Prac- 
titioners in  limited  branches  —  Examinations.  See  Shaw  ▼. 
State,  507. 

MEMBER  OF  FAMILY- 
Brother  of  insured  —  Policemen's  benevolent  associations  —  Bene- 
ficiaries.   See  Wegener  v.  Wegener,  22. 

MOB  VIOLENCE- 
Directed  verdict  —  No  evidence  to  support  petition  —  Action  for 
damages.    See  Wiley,  Admx,,  v.  Board  of  Commissioners,  526. 

MODIFYING  JUDGMENTS- 
Vacation  and  modification  during   term  —  Jurisdiction   of  com- 
mon pleas  court — Mandamus.     See  State,  ex  rel,  v.  Wessel' 
mann,  525. 

MORPHINE - 
Unlawful  sale  —  Criminal  law  —  Evidence  of  similar  offense.    See 
Miller  v.  State,  585. 
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MORTGAGES- 

1.  Priority  of  lien  —  Future  advances  over  subsequent  mortgage 
—  A  mortgage  duly  recorded,  given  for  definite  future  advances 
which  the  mortgagee  is  obligated  to  make,  is  entitled  to  priority 
for  the  full  amount  of  such  advances  over  a  subsequent  mort- 
gage recorded  after  the  former  one  though  prior  to  the  making 
of  such  future  advances.  (Spader  et  ai  v.  Lawler,  17  Ohio, 
371,  distinguished.)    Kuhn  v.  Loan  &  Trust  Co.,  34. 

2.  Priority  of  lien — Record  as  notice  —  Future  advances  — 
Where  a  mortgage  for  obligatory  advances  is  duly  recorded, 
such  record  is  notice  to  subsequent  encumbrancers  of  a  prior  lien 
for  the  full  amount  of  such  obligatory  advances.    lb. 

Foreclosure  —  Final  distribution  of  proceeds  —  Rights  of  prior 
purchaser  and  holder  of  tax  title.  See  Bruck  v.  Building  Assn. 
Co.,  513. 

MOTION  TO  CERITIFY  — 
Supreme  court  —  Cases  of  public  or  general  interest  —  Order  to 
certify  —  Intervening    error  —  G>urt    of    appeals — Judgments 
final,  when.    Sec  Cowen  v.  State,  ex  rel.,  SMW. 

MOTORMAN  — 
Municipal  ordinance  —  Regulating  street  cars  —  Prescribing  care 
by  motormen  —  Constitutional  law.    See  Leis  v.  Cleveland  Ry. 
Co.,  162. 

MOTOR  VEHICLES  — 

Duty  to  display  lights  after  sundown — Sections  12614  and  iz6i4-3. 
General  Code  —  Repeal  by  implication  or  supplemental  enact- 
m^«/  — Section  12614,  General  Code,  is  supplemented  but  not 
repealed  by  Section  12614-3,  General  Code.  Chesrown  v.  Bevier, 
282. 

Cashier  in  state  automobile  department — Civil  service  —  Section 
486-8,  General  Code  —  Competitive  examination  —  Facts  war- 
ranting exemption.    See  State,  ex  rel.  Bryson,  v.  Smith,  203. 

Criminal  law  —  Manslaughter  —  Unintentional  killing  by  auto- 
mobile—  Unlawful  act  as  proximate  cause  —  Charge  to  jury. 
See  Jackson  v.  State,  152. 

Excise  tax  defined  —  Regulation  and  license  of  motor  vehicles  — 
Section  6290  et  seq.,  General  Code  (108  O.  L.,  pt.  2,  1078)  — 
Constitutional  law.    See  Saviers  v.  Smith,  Secy,  of  State,  132. 
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MOTOR  VEHICLES— Continued. 
Hegligenct  ^Respondeai  superior  ^Employe  violates  instructions 

~  Infant  or  trespasser  injured  on  auto-truck— Wanton  and 

wilful  negligence — Scope  of  employment    See  Higbee  Co,  v. 

Jackson,  76. 
Traffic  ordinance  —  Constitutional  law  —  Duty  of  vehicles  to  stop» 

when  —  Street   car   discharging  passengers.     See   NichoUs  v. 

Cleveland,  39. 

MUNICIPAL  CORPORATIONS  — 

1.  Bond  issues -^Constitutional  law -^Street  improvements— 
Renewal  or  replacement  of  street  raihuay  tracks,  etc. — Sections 
3812-2  and  3Si2'3,  General  Code  (108  O.  L,,  pt.  i,  21s)— Lend- 
ing  public  credit  to  private  corporations — Section  6,  Article  8, 
Constitution  ^Stdions  8812-2  and  3812-S,  General  Code,  passed 
April  17,  1919  (108  O.  L.,  pt.  1,  215),  in  so  far  as  they  au- 
thorize a  municipality  to  renew,  replace,  repair  or  reconstruct 
the  rails,  ties,  roadbeds  or  tracks  of  a  street  railway  company, 
with  public  money  raised  by  the  sale  of  the  bonds  of  the  munici- 
pality, are  in  violation  of  Section  6,  Article  8  of  the  Constitu- 
tion, and  invalid.    Cincinnati  v.  Harth,  344. 

2.  Franchise  contracts — Modification  or  abrogation  before  ex- 
piration —  Mutuality  of  contracts  —  Gas-rate  ordinance  —  Pend- 
ing the  term  of  a  gas-rate  ordinance  passed  by  the  council  of 
a  municipality  and  accepted  by  the  gas  company,  It  is  competent 
for  the  parties  to  modify  or  abrogate  by  mutual  agreement  the 
contract  thus  entered  into.    Phelps  v.  Gas  &  Fuel  Co,,  144. 

8.  Franchise  contracts — Abrogation  of  gas-rate  ordinance  —  Sub- 
sequent  increased  rate  ordinance  valid,  when — Mutuality  of 
contracts  —  Where  the  council  of  a  municipality  has  determined 
by  ordinance  the  rates  to  be  charged  consumers  of  gas  for  an 
ensuing  period  of  ten  years,  and  the  gas  company  has  accepted 
the  provisions  of  such  ordinance,  an  ordinance  passed  four 
years  later  and  also  accepted  by  said  company,  providing  for 
an  immediate  increase  in  the  rates  to  be  charged,  is  a  valid 
exercise  of  municipal  power,  and  constitutes  a  binding  contract 
between  the  municipality  and  the  gas  company,  abrogating  and 
superseding  the  prior  gas-rate  ordinance.    lb. 

4.  Purchase  of  Public  utilities  —  Issuing  bonds  and  pledging  gen- 
eral credit — Municipalities  of  the  state  are  empowered  by  con- 
stitutional provision  to  acquire  any  public  utility,  the  product 
or  service  of  which  is  to  be  supplied  to  the  municipality  or  its 
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inhabitants,  and  tbey  may  issue  bonds  to  raise  money  for  such 
purpose,  pledging  the  general  credit  of  the  municipality  to  their 
payment    State,  ex  rel,  v.  WeiUr,  123. 

5.  Purchase  of  public  utilities  —  Constitutional  and  statutory 
powers — Limitation  of  indebtedness — Grant  of  power  from 
the  legislature  is  not  a  prerequisite,  and  under  the  provisions  of 
Section  13,  Article  18  of  the  State  Constitution,  the  in- 
debtedness which  may  be  incurred  for  such  purpose  is  subject 
only  to  the  limitation  prescribed  by  the  legislature  as  to  the 
extent  of  general  tax  levies  and  the  aggregate  amount  of  in- 
debtedness that  may  be  incurred  for  all  local  purposes.    lb, 

6.  Streets  and  alleys-^ Duty  to  keep  open,  etc  — Negligence '- 
Liability  limited  to  ordinary  uses,  when  —  Runatvay  team  leaves 
safe  portion  of  street  —  Occupant  of  vehicle  injured  —  The 
obligation  of  a  municipality  to  keep  its  public  ways  in  a  reason- 
ably safe  condition  for  public  travel  exists  with  respect  to  such 
persons  as  travel  the  ways  in  the  usual  and  ordinary  modes, 
and  does  not  extend  to  undirected  and  uncontrollable  travel, 
such  as  a  team  of  horses  running  away  in  the  absence  of  its 
daiver.  The  municipality  is  not  responsible  for  injury  sustained 
by  a  person  upon  the  vehicle  involved  in  such  runaway,  if  such 
injury  to  him  results  from  the  uncontrolled  action  of  the  team 
in  leaving  that  part  of  the  public  way  which  is  reasonably 
adequate  and  safe  for  travel    Drake  v.  East  Cleveland,  111. 

7.  Streets  and  alleys -^Negligence  ^Proximate  cause -^  Runaway 
team  leaves  safe  portion  of  street — Accident  happens  where 
street  being  repaired  —  Where  a  two-horse  delivery  truck, 
which  had  been  standing  at  the  curb  on  that  side  of  a  public, 
city  street,  fifty- four  feet  wide,  which  was  paved  to  a  width  of 
thirty-four  feet  and  for  that  space  in  a  condition  of  reasonable 
safety  for  travel,  was  carried,  in  the  absence  of  the  driver,  by 
the  horses  becoming  frightened  and  uncontrollable,  across  the 
street  into  a  narrow  trench  left  open  in  that  portion  of  the 
street  which  was  in  the  process  of  remaking,  and  the  plaintiff 
stationed  in  the  rear  of  the  truck  was  injured  by  being  thrown 
to  the  ground  when  the  wheels  of  the  truck  dropped  into  the 
trench,  the  proximate  cause  of  the  plaintiff's  injury  was  the 
running  away  of  the  horses  and  not  the  negligence  of  the  city 
in  leaving  the  trench  open  and  unguarded.    76. 

8b  Taxation  and  bonded  indebtedness  —  Powers  and  limitations — 
Each  municipality  assumes  responsibility  consonant  with  the  au- 
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thority  conferred,  and  is  not  only  permitted  but  required  to 
determine  for  itself  the  portion  of  its  taxing  and  debt  incurring 
power  which  shall  be  used  for  any  authorized  municipal  pur- 
pose, within  such  constitutional  and  legislative  limitation. 
StiUe,  ex  reU,  v.  WeUer,  123. 
9.  Taxpayer's  suit — Specific  performance  of  rate  ordinance.  —  A 
taxpayer  of  a  municipality  has  no  vested  interest  in  a  contract 
between  the  municipality  and  a  gas  company  for  the  supply  of 
gas  to  consumers  at  specified  rates  for  a  definite  term,  such 
as  will  entitle  him  to  maintain  an  action  for  specific  performance 
of  such  contract  after  the  same  has  been  abrogated  by  agree- 
ment duly  entered  into  between  the  municipality  and  the  gas 
company.  Phelps  v.  Gas  &  Fuel  Co,,  144. 
Appropriation  of  property  —  Action  in  rem  —  No  burden  of  proof 

—  Jury  an  appraising  or  assessing  board.    See  Martin  v.  Colum- 
bus,!. 

Grade  crossing  elimination —- Inability  to  agree  upon  plan — Sub- 
mission of  plans  and  modifications  by  municipality  or  railroad. 
See  Sandusky  v,  B,  &  O.  Rd,  Co,,  225. 

Home  rule  —  Adoption  of  standard  of  time  —  Scope  of  power  — 
Section  3,  Article  18,  Constitution,  1912  ^  Sections  5979  and 
5980,  General  Code.    See  State,  ex  rei,  v.  Cincinnati,  354. 

Home  rule  —  Local  police  regulations  —  Section  3«  Article  18» 
Constitution,  1912  —  "General  laws"  construed  —  Common-law 
rules  inapplicable,  when  —  Ordinance  regulating  street  cars  — 
Prescribing  care  by  motormen  —  Constitutional  law  —  Construc- 
tion f.avoring  validity  of  ordinances.  See  Leis  v.  Cleveland  Ry. 
Co.,  162. 

In^xicating  liquors  — Unlawful  to  keep,  store  or  use  in  certain 
places  —  Constitutionality  of  ordinance  —  Section  9,  Article  15, 
and  Section  3,  Article  18,  Constitution.  See  East  Liverpool  v. 
Dawson,  527. 

Mayor  —  Election  and  term  —  Possession  during  contest  proceed- 
ings—Pleading—  Mayor  defeated  for  re-election.  See  State, 
ex  rei,  v.  Babst,  275. 

Ordinances  —  Regulating  pedestrians  crossing  street— Negligence 

—  Evidence  —  Charge  to  jury.     See   Whitaker  v.  Luehhering, 
292. 

Rate  ordinance — Public  utilities  commission  —  Refusal  to  restore 
schedtile — Rejected  after  complaint  and  municipal  rate-ordi- 
nance filed — Failure  to  prosecute  error  to  supreme  court— 
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Municipal  Corporations  —  Negligence 

MUNICIPAL  CORPORATIONS  — Continued. 

Section  544,  General  Code  —  Mandamus.    See  State,  ex  rei,  v. 

Pub.  UtU,  Comm.,  313. 
Streets  and  alleys  —  Gassification  in  municipal  ordinance  valid, 

when  — Temporary  and  permanent  obstructions.     See  City  of 

Xenia  v.  Schmidt,  437. 
Traffic  ordinance  —  Duty  of  vehicles  to  stop,  when  — Street  car 

discharging  passengers  —  Constitutional  law.     See  Nicholls  v. 

Cleveland,  39. 

MUNICIPAL  FUNCTIONS  — 
Distinguished  —  Investigation   and   prosecution   of   crimes.     See 
State,  ex  rei,  v.  Price,  60. 

NEGATIVE  TESTIMONY  — 
Defined — Weight  and  value  —  Charge  to  jury  — Criminal  law. 
Sec  State  v.  Davies,  487. 

NEGLIGENCE - 

1.  Charge  to  jury  ^ Last  clear  chance  — Attempt  to  withdraw 
issue  —  Jury  instructed  to  disregard  allegations  in  pleading  —  A 
withdrawal  from  the  consideration  of  the  jury  of  the  portion 
of  the  "statement  of  claim"  charging  negligence  within  the  rule 
of  the  "last  clear  chance"  does  not  automatically  withdraw  in- 
structions theretofore  given  to  the  jury  upon  that  subject 
Penna.  Co.  v.  Hart,  196. 

2.  Last  clear  chance -^  Issue  not  presented  ^■■' Charge  to  jury  —  It 
is  error  for  the  trial  court  in  his  charge  to  the  jury  to  charge 
the  doctrine  of  "last  clear  chance"  where  there  is  no  evidence 
tending  to  prove  a  state  of  facts  bringing  the  case  within  the 
rule.    lb.       , 

8.  Master  and  servant  —  Employe  violates  instructions  —  Infant 
permitted  to  ride  on  auto^truck  —  Liability  of  master  for  in- 
juries—  Where  an  employe,  to  whom  the  owner  has  committed 
the  operation  of  an  auto-truck  in  the  owner's  business,  permits 
an  infant  to  ride  on  the  truck  in  violation  of  his  instructions 
and  the  infant  is  injured  by  the  wanton  and  wilful  conduct  of 
the  employe,  while  in  the  course  and  in  the  scope  of  his  employ- 
ment, the  owner  is  responsible.    Higbee  Co.  v.  Jackson,  75. 

4.  Master  and  servant — Trespasser  injured  on  auto-truck  — 
Wanton  and  wilful  negligence  —  Respondeat  superior — Where 
one  is  a  trespasser  on  an  auto-truck,  which  has  been  committed 
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Negligence. 

NEGUGENCE  —  Continued. 

to  an  employe  by  the  owner  for  operation  in  the  owner's  busi- 
ness, and  the  trespasser  is  injured  by  the  wanton  and  wilful  con- 
duct of  the  employe  while  in  the  course  and  within  the  scope 
of  his  employment  and  while  aware  of  a  perilous  position  of  the 
trespasser,  the  owner  is  responsible.    lb, 

5.  Violation  of  statuU~r  Negligence  per  se  and  prima  facie — 
The  violation  of  a  statute  passed  for  the  protection  of  the  pub- 
lic is  negligence  per  se.  (Schell  v.  DuBois,  Admr.,  9i  Ohio  St, 
93,  approved  and  followed.)    Chesrown  v.  Bevier,  282. 

6.  Wanton  negligence  construed -^To  constitute  wanton  negli- 
gence it  is  not  necessary  that  there  should  be  ill-will  toward 
the  person  injured,  but  an  entire  absence  of  care  for  the  safety 
of  others,  which  exhibits  indifference  to  consequences,  estab- 
lishes legal  wantonness.  Such  a  mental  attitude  distinguishes 
wrongs  caused  by  wanton  negligence  from  torts  arising  from 
mere  negligence.    Highee  Co,  v.  Jackson,  75. 

7.  Wanton  and  wilful  negligence  ^Violation  of  statute  or  onfw* 
ance  —  Questions  for  jury  —  Negligence  and  proximate  cause 
^-The  simple  violation  of  a  statute  or  ordinance  does  not  of 
itself  constitute  wilful  and  wanton  negligence.  The  question 
whether  there  was  such  negligence,  and  if  so  whether  it  was  the 
proximate  cause  of  injury  in  a  particular  case,  is  one  of  fact  to 
be  determined  by  the  jury  in  the  light  of  all  of  the  facts  and 
circumstances  shown  by  the  evidence  under  proper  instructions. 
lb. 

Automobiles  and  v^cles  —  Duty  to  display  lights  after  sundown  — 
Sections  12614  and  12614-8,  General  Code  —  Statutory  construc- 
tion.   See  Chesrown  v.  Bevier,  282. 

Contaminated  well — Workmen's  compensation  —  Independent  lia- 
bility of  contributing  employer.  See  Victor  Rubber  Co.  v.  Rob^ 
bins,  536. 

Contributoty  negligence  —  Technical  errors  in  charge  to  jury.  Sec 
FairchUd  v.  L.  S.  Elec.  Ry.  Co.,  267. 

Dams  ~  Construction  or  maintenance  —  Degree  of  care  required 
— Res  ipsa  loquitur.    See  Ice  Co.  v.  Mattem,  62. 

Evidence  —  Municipal  ordinance— Regulating  pedestrians  crossing 
streets  —  Charge  to  jury.    See  Whitaker  v.  Luebbering,  292. 

Exercise  of  care  —  Public  highways  —  Use  by  public  and  grantee 
of  franchise  —  Reciprocal  rights,  duties  and  obligations.  See 
FairchUd  v.  L.  S.  Elec.  Ry.  Co.,  261. 


Digitized  by  VjOOQ  IC 


101  O.  S.]  INDEX.  609 

Negligence  —  Nominations. 

NEGUGENCE— Continued. 
Municipal  corporations  —  Streets  and  alleys  —  Liability  limited  to 
usual  and  ordinary  uses  —  Runaway  team  leaves  safe  portion  of 
street — Occupant  of  vehicle  injured — Proximate  cause.    See 
Drake  v.  East  Cleveland,  111. 

NEGOTIABLE  INSTRUMENTS  — 
Accommodation  endorsement — Notice  to  transferee  ^'Partner* 
ship  note  endorsed  by  payee  bank's  cashier — And  forwarded  to 
correspondent  bank  for  discount — Secretary  of  partnership  and 
bank  cashier  same  person — Payee  bank  not  liable  to  discounting 
bank,  when — A  past  due  not^  executed  by  The  Anchor. Oil  & 
Gas  Company,  by  Harding,  Sec'y»  and  endorsed  in  the  name  of 
the  payee,  The  First  National  Bank,  by  Harding,  Cashier,  was 
discounted  by  The  Rudolph  Savings  Ba^  Company  in  response 
to  a  letter  signed  by  Harding,  individually,  in  which  letter 
Harding  stated  that  he  was  a  member  of  the  Anchor  Company,  a 
partnership,  the  maker  of  the  note,  and  that  to  carry  the  note  in 
the  bank  of  which  he  was  cashier  would  be  to  "overloan  some 
[of]  the  interested  parties."  The  note  was  never  entered  or 
carried  upon  the  books  of  the  First  National  Bank  as  the  property 
of  that  bank,  and  the  proceeds  of  the  discount  of  the  note  by  the 
Rudolph  Bank  were  paid  to  the  maker,  the  Anchor  Company: 
Held,  That  the  First  National  Bank  is  not  liable  on  its  endorse- 
ment at  the  suit  of  the  Rudolph  Bank,  the  latter  being  charged 
with  notice  that  the  endorsement  of  the  note  in  the  name  of  the 
First  National  Bank  was  for  the  accommodation  of  the  maker, 
and  unauthorized*  Bank  Co.  v.  OH  &  Gas  Co.,  217. 

NEW  TRIAL— 
Weight  of  evidence -^Section  J 1577,  General  Code -^Second  new 
trial  prohibited — A  trial  court  having  granted  one  new  trial  upon 
the  weight  of  the  evidence  is  prohibited  by  Section  11577,  Gen- 
eral Code,  from  granting  a  second  new  trial  upon  the  same 
ground.    Cleveland  Ry.  Co.  v.  Trendel,  816. 

NOMINATIONS— 
Contest— Remedies  — Statutory    provisions    exclusive,    when— 
Mandamus  to  compel  election  board  to  rescind  action  —  Writ 
will  not  lie.  when.   See  State,  ex  rei,  v.  McDonough,  868. 
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Nominations  —  Notice  and  Knowledge. 

NOMINATIONS  —  Continued. 

Form  and  contents  of  candidate's  petition  <^  Signers  to  name  com- 
mittee, etc.  —  Section  5000,  Genera]  Code  —  Mandatory  provi- 
sions.   See  State,  ex  rel,,  v.  Curtis,  383. 

Insufficient  or  imperfect  papers  —  Independent  candidate  for  pros- 
ecuting attorney — Supplemental  papers.  See  State,  ex  rel,,  v. 
Curtis,  533. 

Protest  against  candidate  —  Jurisdiction  of  boards  of  elections  or 
courts  — Section  4974,  General  Code  (106  O.  L.,  549)  —Recount 
of  ballots  —  Section  6090-1,  General  Code  (106  O.  L.,  209)— Con- 
test of  election  —  Section  5148,  General  Code  —  Mandamus  to 
compel  recount.    See  State,  ex  rel,  v.  Russell,  365. 

Protests  against  candidacy  —  Section  4974,  General  Code  —  Juris- 
diction—  State  and  deputy  state  supervisors  of  elections  —  Dis- 
cretionary and  ministerial  duties.  See  State,  ex  rei,  v.  Smith, 
358. 

NOTARIES  PUBLIC  — 
Contempt  —  Commitment  —  Cross-examination   of   adverse  party 
by  deposition  —  Sections  11497  and  11526,  (General  Code — Habeas 
corpus.    See  Koppel  v.  Bader,  511 ;  £^  parte  Berger,  512. 

NOTES  — 
Accommodation  endorsement  —  Notice  to  transferee  —  Partner- 
ship note  endorsed  by  payee  bank's  cashier  —  And  forwarded  to 
correspondent  bank  for  discount  —  Secretary  of  partnership  and 
bank  cashier  same  person  —  Payee  bank  not  liable  to  dis- 
counting bank,  when.    See  Bank  Co.  v.  Oil  &  Gas  Co.,  217. 

NOTICE  — 
Civil  service  —  Certificate  of  eligibility  distinguished.    See  StcLte, 

ex  rel,  v.  Commissioners,  336. 
Depositions  —  Notice  of  intention  to  take — Section  11534,  (jeneral 

Code  —  Sufficiency  of  designation  of  place.     See  Whitaker  v. 

Luebbering,  292. 
Records  — Liens  — Mortgage  for  future  advances  —  Priority  over 

subsequent  mortgage.    See  Kuhn  v.  Loan  &  Trust  Co,,  34. 

NOTICE  AND  KNOWLEDGE  — 
Fire  insurance  —  Knowledge  of  agent  imputed  to  company,  when 
—  Insured's  title  only  leasehold  —  Fee  simple  policy  issued.    See 
Foster  v.  Ins.  Co.,  180. 
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Nuisances  —  Office  and  Officer. 

NUISANCES- 
Injunction  and  damages— Jurisdiction  to  order  abatements— Rail- 
road embankment  obstructs  surface  water.    See  Erie  Rd,  Co,  v. 
Garman,  616. 

OBSTRUCTIONS  — 
Temporary  and  permanent  —  Streets  and  sidewalks  —  Qassifica- 
tion  in  municipal  ordinance  valid,  when.    See  City  of  Xenia  v. 
Schmidt,  437. 

OCCUPATIONAL  TAX— 
Powers  of  legislature — Excise  tax.    See  Soviets  v.  Smith,  Secy, 
of  State,  132. 

OFFICE  AND  OFFICER— 

1.  Title  by  certificate  of  election — A  valid  certificate  of  election, 
issued  to  a  candidate  after  canvass  of  the  returns  by  legally  con- 
stituted authorities, -gives  such  candidate  a  colorable  and  Prima 
facie  title  to  the  office.    State,  ex  rel,  v.  Babst,  275. 

2.  Possession  during  contest  proceedings — Title  by  certificate  of 
election  —  Where  proceedings  to  contest  such  office  have  been 
instituted,  such  certificate  entitles  the  candidate  receiving  it  to 
the  possession  of  the  office  until  the  de  jure  title  thereto  has 
been  finally  determined  in  such  contest  proceedings.    lb. 

Attorney  general  —  Executive  officer  of  state  —  Duties  —  Judicial 
functions  not  exercised,  when  —  Special  grand  juries  —  Section 
13560,  Generj^  Code  (108  O.  L..  pt  1,  158).  See  State,  ex  rel., 
V.  Price,  50. 

Civil  service — Oassified  and  unclassified  service  —  Section  486-8, 
General  Code  —  Cashier  in  state  automobile  department  —  Com- 
petitive examination  —  Facts  warranting  exemption  —  Section 
10,  Article  15,  Constitution,  1912.  See  State,  ex  rel,  Bryson,  v. 
Smith,  203. 

Civil  service  —  Jurisdiction  of  state  commission  —  Superintendent 
and  matron  of  county  home  —  State  civil  service  Rule  6,  Section 
3  (1919) — Husband  successful  but  wife  fails  in  examination  — 
Appeal  by  removed  employe  —  Refusal  of  commission  to  enter- 
tain proceeding— Section  2522,  General  (^de  (108  O.  L.,  pt.  1, 
267),  inapplicable,  when.  See  State,  ex  rel,,  v.  Commissioners, 
836. 

County  treasurer  —  Vacancy  —  Failure  to  give  bond— Section 
2634,  (^eral  Code  —  Treasurer-elect  dies  before  term  com- 
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Office  and  Officer  —  Oral  Contracts. 

OFFICE  AND  OFFICER— Continued 

mences  —  Appointment   by   county   commissioners   valid     See 
State,  ex  reL,  v.  Baldwin,  65. 

Elections  —  Contest  of  nomination  —  Remedies — Statutory  provi- 
sions exclusive,  when  —  Mandamus  to  compel  election  board  to 
rescind  action  — Writ  will  not  lie,  when.  Sec  State,  ex  rel,  v. 
McDonough,  863. 

Elections  —  Contest — Primary  nominations  —  Protest  against  can- 
didate—Recount of  baUots.    See  State,  ex  reL,  v.  Rusulh  865. 

Elections  —  Nomination  of  candidates  —  Form  and  contents  of  pe- 
tition —  Signers  to  name  committee,  etc.  —  Section  5000,  General 
Code  — Mandatory  provisions.    See  State,  ex  reL,  v.  Curtis,  888. 

Elections  —  Primaries  —  Protest  against  candidacy  —  Section  4974, 
General  Code  —  Jurisdiction  —  State  and  deputy  state  super- 
visors of  elections  —  Discretionary  and  ministerial  duties.  See 
State,  ex  reL,  v.  Smith,  358. 

Prosecuting  attorney— Judicial  functions  not  exeicised  when— 
Special  grand  juries  — Section  13560,  General  Code  (106  O.  U, 
pt  1, 158).    See  State,  ex  reL,  v.  Price,  50. 

Salaries  ~  Public  utilities  commission  — Section  2250-2,  General 
Code  (108  O.  L.,  pt  2,  1154)  —Change  during  existing  term  — 
Section  20,  Artide  2,  Constitution.  See  Donahey  v.  Staie,  ex  reL, 
473. 
-  Salaries  of  judges  — Courts  of  appeals  —  Section  2251,  (jeneral 
Code  (108  O.  L.,  pt.  2,  1301)— Change  during  existing  term. 
See  State,  ex  reL,  v.  Donahey,  490. 

Schools  —  Newly-created  district  —  Appointment  by  county  board 
—  Injunction  against  creation  of  district  —  Election  of  members 
befpre  injunction  dissolved  — ^Title  and  tenure  of  appointed  mem- 
bers—Section 4736,  (General  Code.    See  Meckley  v.  Kunxie,  494. 

OIL  AND  GAS  — 
Leases  —  Breach   of   implied  covenants  —  Damages — Failure  to 
drill  offset  wells  —  Burden  of  proof  —  Existence  of  gas  —  Pre- 
ponderance of  evidence  —  Charge  to  jury.    See  Fuel  Supply  Co, 
V.  ShUlmg,  106. 

ORAL  CONTRACTS  — 
Electric  power  rates  —  Contract  superseded  by  schedule,  when  — 
Public  utilities  commission  —  Jurisdiction.    See  Coss  v.  Public 
Utilities  Commission,  528. 
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Ordinances  —  Partnership. 

ORDINANCES— 

Municipal  —  Gas-rate  —  Abrogation  or  modification  before  ex- 
piration —  Ordinance  increasing  rate  valid,  when  —  Mutuality  of 
contracts  —  Specific  performance  —  Right  of  taxpayer  to  sue. 
See  Phelps  v.  Gas  &  Fuel  Co.,  144. 

Munidpai  —  Intoxicating  liquors  —  Unlawful  to  keep,  store  or  use 
in  certain  places  —  Constitutional  law.  See  East  Liverpool  v. 
Dawson,  527. 

Municipal  —  Presumption  of  validity — Qassification  valid,  when 

—  Temporary   and    permanent   street    obstructions  —  Constitu- 
tional law.    See  City  of  Xenia  v.  Schmidt,  437. 

Municipal  —  Regulating  pedestrians  crossing  street  —  Negligence 

—  Evidence— Charge  to  jury.    See  Whitaker  v.  Luebbering,  292. 
Municipal  —  Regulating  street  cars  —  Prescribing  care  by  motor- 
man —  Constitutional  law.    See  Leis  v.  Cleveland  Ry.  Co,,  162. 

Municipal  —  Traffic  regulations  —  Duty  of  vdiicles  to  stop,  when— 
Street  car  dbcharging  passengers — Constitutional  law.  See 
NicholU  V.  Cleveland,  89. 

ORDINARY  CARE - 
Degree   required  —  Dams  —  Negligence  —  Construction   or   main- 
tenance— Res  ipsa  loquitur.    See  Ice  Co.  v.  Mattem,  62. 
Public  highways  —  Use  by  public  and  grantee  of  franchise  —  Recip- 
rocal rights,  duties  and  obligations.    See  Fairchild  v.  L.  S.  Elec. 
Ry.  Co.,  261. 

OVERCHARGE  — 
Defined  —  Railroad  rates  —  Section  679,  General  Code.    See  C,  C, 
C.  &  St.  L.  Ry.  Co.  v.  Mills  Bros,,  173. 

PAROL  CONTRACTS  — 
Statute  of  frauds  inapplicable,  when  —  Agreement  to  construct 
party  wall  — Action  for  one-half  of  cost.    See  Holmes  v.  Sny- 
der, 19. 

PARTIES  — 
Party  plaintiff  defined.    See  Martin  v.  Columbus,  & 

PARTNERSHIP— 
Workmen's  compensation  —  Section  1465-61,  General  Code  — Five 
workmen  or  operatives  regularly  employed  —  Question  of  fact. 
See  State,  ex  rel,  v.  Derrer,  498. 
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Party  Wall  —  Petitions. 

PARTY  WALL— 
Parol  agreement  to  construct  —  Action   for  one-half  of  cost  — 
Statute  of  frauds  inapplicable,  when.    See  Holmes  v.  Snyder,  19. 

"PENDING"  — 
Construed  —  Right  to  take  depositions  —  Error  proceedings.    See 
Fairchild  v.  L.  S.  Elec,  Ry  Co.,  271. 

PENDING  ACTIONS  — 

Act  validating  and  ratifying  highway  contracts  —  Effect  upon  con- 
tracts adjudicated  invalid  —  Effect  upon  judgments.  See  Corven 
V.  State,  ex  rei,  387. 

Statutes  — Amendment  or  repeal  —  Pending  proceedings  unaf- 
fected—Section 26,  General  Code— Act  of  February  20,  1920 
(108  O.  L.,  pt.  2, 1188) —  Increasing  interest  rate  of  road  bonds  — 
Effect  on  pending  improvements  and  assessments.  See  State,  ex 
rei,  v.  Zangerle,  Auditor,  285. 

Supreme  court— Dismissal  — Cause  pending  in  court  of  appeals. 

•  See  Haas  v.  State,  619. 

PENSIONS  — 
Teachers'  pensions — Creation  and  disbursement  of  fund — Sec- 
tion 7875  et  seq..  General  Code  —  Contributing  teacher  not  re- 
employed r— Twenty  years  aggregate  service — One-half  not  in 
district.    See  Shinnick  v.  State,  ex  rel,  246. 

PERMANENT  OBSTRUCTIONS  — 
Streets    and    sidewalks  —  Gassification    in    municipal    ordinance 
valid,  when.    See  City  of  Xenia  v.  Schmidt,  437.  i 

PERPETUAL  LEASES  — 
Assessments  —  Abutting  property  owners  —  Interurban  railroad  — 
Right  of  way  from  county  commissioners  —  Perpetual  lease  by 
grantee  —  Lessee  not  owner  "in  fee,"  etc.  —  Section  1209,  Gen- 
eral Code  (102  O.  L.,  843).  See  Dayton  Elec,  Ry.  Co.  v.  Scott, 
13. 

PETITIONS  — 
Elections  —  Nomination  of  candidates  —  Form  and  contents  of  pe- 
tition —  Signers  to  name  committee,  etc.  —  Section  5000,  Cveneral 
Code  —  Mandatory  provisions.    See  State,  ex  reL,  v.  Curtis,  883. 
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Physicians  aird  Surgeons  —  Policemen's  Benevolent  Associations. 

PHYSICIANS  AND  SURGEONS - 
Constitutional  law  — State  Medical  Act » Section  1269  it  seq,. 
General  Code  —  Conspiracy  to  prosecute  chiropractor  —  Crim- 
inal law.  See  Nesmith  v.  State,  158. 
Constitutional  law  — State  Medical  Act  —  Section  1269  et  seq„ 
General  Code  —  Practitioners  in  limited  branches  —  Examina- 
tions.   See  Shaw  v.  State,  h(fJ. 

PLAINTIFF  — 
Party  plaintiff  defined    See  Martin  v.  Columbus,  5. 

PLANS  — 
Grade  crossing  elimination  —  Inability  to  agree  upon  plan  —  Sub- 
mission  of  plans  and  modifications  by  municipality  or  railroad. 
See  Sandusky  v.  B,  &  O.  Rd.  Co.,  225. 

PLEADING  — 
Appropriation  of  property  —  Municipal  corporations  —  Issues.  See 

Martin  v.  Columbus,  1. 
Charge  to  jury — Attempt  to  withdraw  issue  — Jury  instructed  to 
disregard    allegations    in    pleading— Negligence  —  Last    dear 
.  chance.    See  Pennsylvania  Co.  v.  Hart,  196. 
Default  by  defendant  —  Prohibition — Writ  issued  by  agreement 
of  parties.    See  State,  ex  reL,  v.  Burkhardt,  515. 
•     Quo  warranto  —  Answer  —  Contest  of  election  —  Mayor  defeated 
for  re-election.    See  State,  ex  reL,  v.  Babst,  2flb, . 

POLICEMEN'S  BENEVOLENT  ASSOCIATIONS  — 

1.  Classes  of  beneficiaries  authorised'-' Section  3630,  Revised 
Statutes  —  Right  to  limit  beneficiaries  —  The  law  in  force  (Sec- 
tion 3630,  Revised  Statutes),  under  which  the  Policemen  s 
Benevolent  Association  was  incorporated,  authorized  such  as- 
sociation to  pay  benefit  funds  levied  by  assessment  upon  its 
members  to  the  "families  or  heirs"  of  the  association's  mem- 
bers. Although  such  association  could  not,  by  its  articles  of 
incorporation,  extend  the  classes  named  in  the  statute,  it  could 
thereby  limit  the  class  to  whom  its  benevolence  should  be  paid 
and  provide,  in  its  charter,  that  the  fund  should  be  paid  only  to 
the  "families"  of  the  members.    Wegener  v.  Wegener,  22. 

2.  Classes  of  bene ficiaries -^  By-laws  or  constitution  enlarges 
charter  classes-^  A  by-law  or  constitution,  adopted  by  such  as- 
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Policemen's  Benevolent  Associations  —  Primaries. 

POLICEMEN'S  BENEVOLENT  ASSOCIATIONS  —  Continued 
sociation,  which  enlarges  the  class  of  beneficiaries  fixed  in  its 
charter,  is  unauthorized  and  void.  Jb. 
8.  Bene ficiariis— Brother  not  member  of  decedenfs  family^ In 
his  application  for  memlbership  a  member  designated,  as  his 
beneficiary,  a  brother,  who  did  not  live  with  the  member  at  the 
time  of  designation  or  since.  Held:  That  the  brodier  was  not 
one  of  the  family  of  the  deceased  member  within  contemplatbn 
of  the  statute  and  articles  of  incorporation  in  force  at  the  time 
of  the  designation,  and  such  designation  was  invalid.    lb, 

POLICE  POWER- 
Investigation    and   prosecution    of   crimes — State,   county   and 
municipal     functions  —  Grand    juries,     attorney    general    and 
prosecuting  attorney— Section  18560,  General  Code  (106  O.  L., 
pt.  1,  158).    Sec  State,  ex  rel,  v.  Price,  50c 

POSSESSION- 
Fire    insurance  —  Insured's    title — Change    of    possession — Re» 

ceiver  in  lease-forfeiture  suit.    See  Foster  v.  Ins.  Co,,  180. 
Office  and  officer  —  Election  and  term  of  mayor — Possession  dur- 
ing contest  proceedings  —  Pleading — Mayor  defeated  for  re- 
election.   See  State,  ex  rel,,  v.  Babst,  275. 

PRESUMPTIONS - 
Charge  to  jury  —  Correct  and  incorrect  instruction  given  —  No 
presumption  jury  followed  correct  rule,  when  —  Quantum  of 
evidence.    See  State  v.  Mauser,  404. 
Constitutional  law  — Validity  of  legislation.     See  City  of  Xenia 
V.  Schmidt,  437. 

PRIMA  FACIE  NEGLIGENCE— 
Violation  of  statutes  —  Negligence  per  se  and  pHma  facie.    See 
Chesrown  v.  Bevier,  282. 

PRIMARIES  — 
Contest    of    nomination  —  Remedies  —  Statutory    provisions    ex* 
elusive,  when  —  Mandamus  to  compel  election  board  to  rescind 
action  —  Writ  will  not  lie,  when.     See  State,  ex  rei,  v.  Afc- 
Donough,  363. 
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Primaries  —  Privileged  Communications. 

PRIMARIES—  Continued. 

Petition  of  candidates  —  Form  and  contents  —  Signers  to  name 
committee,  etc.  — Section  5000,  General  Code  —  Mandatory  pro- 
visions.   See  State,  ex  rei,  v.  Curtis,  383. 

Protest  against  candidate — Jurisdiction  of  boards  of  elections  or 
courts  — Section  4^4,  General  Code  (106  O.  L..  649)  —Recount 
of  ballots  — Section  5090-1,  General  Code  (106  O.  L.,  209)  — 
Contest  of  election  —  Section  5d48,  General  Code  —  Mandamus 
to  compel  board  to  recount  ballots.  See  State,  ex  reL,  v.  Rus- 
sett,  365. 

Protests  against  candidate  —  Section  4974,  General  Code — Juris- 
diction—  State  and  deputy  state  supervisors  of  elections  — 
Discretionary  and  ministerial  duties.  See  State,  ex  reL,  v.  Smith, 
358. 

PRINCIPAL  AND  AGENT- 

Imputed  knowledge  — Fire  insurance— Insured's  title  only  lease- 
hold —  Fee  simple  policy  issued  —  Waiver  without  endorsement. 
See  Foster  v.  Ins.  Co,,  180. 

Respondeat  superior  —  Negligence  —  Employe  violates  instruc- 
tions—Infant or  trespasser  injured  on  auto-truck  —  Wanton 
and  wilful  negligence  —  Scope  of  employment.  See  Highee  Co. 
V.  Jackson,  lb. 

PRINCIPAL  AND  SURETY— 
Contractor    abandons    street    improvement  —  Bonding    company 
completes    contract  —  Materialmen    and    laborers  —  Right    to 
balance  of  city  funds  —  Doctrine  of  subrogation  inapplicable, 
when.    See  W.  E,  Wright  Co.  v.  ParshaU,  517. 

PRIORITIES  — 

Foreclosure  of  mortgage  —  Final  distribution  of  proceeds  — 
Rights  of  prior  purchaser  and  holder  of  tax  title.  See  Bruck 
y.  Building  Assn.  Co.,  513. 

Mortgage  for  future  advances  —  Priority  over  subsequent  mort- 
gage—  Record  as  notice  of  lien.  See  Kuhn  v.  Loan  &  Trust 
Co.,  34. 

PRIVILEGED  COMMUNICATIONS  — 
Evidence  —  Competency     of     witnesses  —  Exceptions  —  Attorney 
and  client  —  Contest   of   will  —  Section   11494,   (general    C^de. 
See  Swetland  v.  Miles,  501. 
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Probate   Court  —  Proceedings   in   Error. 

PROBATE  COURT— 

1.  Jurisdiction  —  Sale  of  realty  to  Pay  debts — Distribution  of 
proceeds— Section  J0783,  General  Code — Personal  judgment 
against  legatee  —  In  proceedings  to  sell  the  real  estate  ef  a  de- 
cedent  to  pay  deA>ts,  the  jurisdiction  of  the  probate  court  is 
limited  by  statute,  Section  10783,  General  Code,  and  it  is  not 
authorized,  on  distribution  of  the  proceeds  in  such  proceeding, 
to  render  a  personal  judgment  against  a  legatee  of  the  estate, 
who  has  been  made  a  party  thereto.  State,  ex  rel,,  v.  Lueders, 
211. 

2.  Personal  judgment  against  legatee  —  Remedy  of  aggrieved 
party  —  When  an  execution  issued  against  a  party  is  not  war- 
ranted by  a  judgment  of  the  probate  court,  ample  remedy  is 
supplied  the  aggrieved  party  by  application  to  the  court  to  set 
aside  the  writ,  or  by  proceedings  in  injunction.    lb. 

Mahdamus  —  Appointment  of  administrator  de  bonis  non — Ad- 
ministration of  bequest  of  corporate  stock — Indd)tedness  of 
legatee  to  estate.    See  State,  ex  rel.,  v.  Lueders,  259. 

Mandamus  —  Court  to  journalize  decision  —  Granting  application 
to  set  aside  execution  —  Property  seized  by  writ  of  attachment 
—  Issued  by  common  pleas  court.  See  State,  ex  rel.,  v.  Lueders, 
256. 

Writ  of  prohibition  —  Issuance  of  execution  —  Personal  judgment 
against  legatee  —  Remedy  of  aggrieved  party.  See  State,  ex 
rel.,  V.  Lueders,  211. 

"PROCEEDING"— 
Construed  —  Section  26,  General  Code  —  Amendment  or  repeal  of 
statutes  —  Order  or  resolution  for  road  improvement,  etc.    See 
State,  ex  rel.,  v.  Zangerle,  Auditor,  235. 

PROCEEDINGS  IN  ERROR— 

Depositions  —  Right  to  take  when  proceedings  pending  —  Taxing 
expense  as  costs.    See  FairchUd  v.  L.  S,  Elec,  Ry.  Co*,  261. 

Jurisdiction  —  Court  of  appeals  —  Divorce  proceedings.  Sec 
Zonars  v.  Zonars,  618. 

Jurisdiction  —  Court  of  appeals  —  Trial  court  grants  new  trial  — 
But  refuses  same  after  retrial  —  Weight  of  evidence  —  Errors 
assigned  for  review.    See  Cleveland  Ry.  Co.  v.  Trendel,  816. 

Pending  proceedings  —  Act  validating  and  ratifying  highway  con- 
tracts—  Effect  upon  contracts  adjudicated  invalid  —  Effect  upon 
judgments.    See  Cowen  v.  State,  ex  rel,  387. 
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Proceedings  in  Error  —  Protests. 

PROCEEDINGS  IN  ERROR— Continued. 
Public  utilities  commission  —  Refusal  to  restore  schedule  —  Re* 

jected  after  complaint  and  municipal  rate-ordinance  filed  —  Ap« 

peal  to  commission  from  rate-ordinance  —  Failure  to  prosecute 

error   to   supreme   court  <— Section    544,   General    Code.     See 

State,  ex  rel,  v.  Pub.  UHL  Comm,,  313. 
Supreme  court  —  Cases  of  public  or  general  interest  —  Order  to 

certify — Intervening    error  —  Court    of    appeals  —  Judgments 

final,  when.    See  Cowen  v.  State,  ex  rel.,  394. 
Supreme  court  —  Dismissal  —  Cause  pending  in  court  of  appeals. 

See  Haas  v.  State,  619. 
Supreme   court  —  Final   order  by  court   of   appeals  —  Contempt 

proceedings.    See  Commissioners  v.  Harshman,  629. 

PROCEEDS  — 
Foreclosure  of  mortgage  —  Final  distribution  —  Rights  of  prior 
purchaser  and  holder  of  tax  title.  See  Bruck  v.  Building  Assn. 
Co.,  513. 
Suretyship — Contractor  abandons  street  improvement  —  Bonding 
company  completes  contract  —  Materialmen  and  laborers  — 
—  Right  to  balance  of  city  funds  —  Doctrine  of  subrogation  in- 
applicable, when.    See  IV.  E.  Wright  Co.  v.  Parshall,  617. 

PROHIBITION  — 
Intoxicating  liquors  —  Unlawful  to  keep,  store  or  use  in  certain 

places — Constitutionality  of  municipal  ordinance — Section  9, 

Article  15,  and  Section  3,  Article  18,  Constitution.     See  East 

Liverpool  v.  Dawson,  527. 
Writ  issued  by  agreement  of  parties  —  Defendant  in  default  for 

pleading.    See  State,  ex  rel.,  v.  Burkhardt,  615. 

PROSECUTING  ATTORNEY  — 
Election  —  Insufficient  or  imperfect  nomination  papers  —  Inde- 
pendent candidate  —  Supplemental  papers.  See  State,  ex  rel., 
V.  Curtis,  633. 
Judicial  functions  not  exercised,  wlhen  —  Special  grand  juries  — 
Section  13560,  General  Code  (108  O.  L.,  pt.  1,  158).  See  State, 
ex  rel,  v.  Price,  50. 

PROTESTS  — 
Primary  nominations  —  Jurisdiction   of  boards   of   elections   or 
courts  — Section  4974,  General  Code  (106  O.  U,  549)  —  Recount 
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Protests  —  Public  Contracts. 

PROTESTS — Continued 

of  ballots— Section  5090-1,  General  Code  (106  O.  U  809)  — 
Contest  of  election— Section  6148,  General  Code— Mandamm 
to  compel  recount  See  State,  ex  reL,  v.  Russell,  365. 
Primary  nominations  —  Section  4974,  General  Code— Jurisdiction 
—  State  and  deputy  state  supervisors  of  elections  — Discre- 
tionary and  ministerial  duties.    See  StUte,  ex  rel,  v.  Smith,  858. 

PROXIMATE  CAUSE- 
Manslaugfater— Unintentional  killmg  by  automobile- Unlawful 

act  as  proximate  cause— Charge  to  jtuy.    See  Jackson  v.  State, 

152. 
Negligence— Jury  question— Wanton  and  wilful  — Violation  of 

sutute  or  ordinance.    See  Higbee  Co.  v.  Jackson,  75. 
Negligence  —  Municipal  corporations  —  Runaway  team  leaves  safe 

portion  of  street  —  Occupant  of  vehicle  injured — Proximate 

cause — Condition  of  street  or  negligence  of  city.    See  Drake 

v.  East  Cleveland,  111. 

PUBLIC  AND  GENERAL  INTEREST— 
Supreme  court  —  Order  to  certify — Intervening  error  —  Court  of 
appeals— Judgments  final,  when.    See  Cowen  v.  Staite,  ex  rel, 
394. 

PUBUCATION  — 
State  highway  laws  — Failure  to  advertise  for  bids — Section 
1206,  Genexal  Code  —  Curative  provisions  apply,  when— De» 
fects  in  proceedings  cured,  when— Act  of  December  18,  1919 
(106  O.  L.,  pt  2,  1122)— Validating  and  ratifying  highway 
contracts  —  Inoperative  upon  contracts  adjudicated  invalid-— 
Judgments  and  error  proceedings  unaffected,  when.  See 
Cowen  V.  State,  ex  rel,  387. 

PUBLIC  CONTRACTS - 
Curative  provisions  apply,  when  — State  highway  laws  — Act  of 
May  17,  1915  (106  O.  L.,  574)— Defects  in  proceedings  aix«d, 
when  —  Failure  to  advertise  for  bids  —  Section  1206,  (jeneral 
Code  — Act  of  December  18,  1919  (108  O.  L.,  pt  2,  1122)  — 
Validating  and  ratifying  highway  contracts  —  Inoperative  upon 
contracts  adjudicated  invalid — Judgments  and  error  proceed- 
ings unaffected,  when.    See  Cowen  v.  State,  ex  rel,  387, 
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Public  Money  —  Public  Utilities  Commission. 

PUBLIC  MONEY  — 
Construed  —  Maintenance  fund  for  public  utilities  commission  — 
Created  by  assessments.    See  Donahey  v.  State,  ex  rei.,  473. 

PUBUCUTIUTIES  — 
Municipal  corporations  may  purchase — ^Constitutional  and  statu- 
tory powers  —  Issuing   bonds   and  pledging  general   credit  — 
Limitation  of  indebtedness — Section  13,  Article  18,  Constitu- 
tion, 1912.    Sec  State,  ex  rel,  v.  Weiler,  123. 

PUBLIC  UTILITIES  COMMISSION  — 

1.  Jurisdiction— Railroads — Complaint  against  rates — "Over- 
charge" defined-— Sections  579  and  8988,  General  Code -^ A 
charge  of  a  larger  sum  for  transportation  of  freight  than  is 
made  for  the  transportation  of  the  same  commodity  for  an 
equal  or  greater  distance  over  the  same  and  connecting  lines 
of  road,  under  the  provisions  of  Section  8988,  General  Code, 
is  an  "overcharge"  within  the  provisions  of  Section  579,  Gen- 
eral Code,  which  gives  the  Public  Utilities  Commission  juris- 
diction to  entertain  complaints  therefor  upon  the  part  of  the 
shipper.    C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Mills  Bros,,  173. 

2.  Railroads —  Complaint  against  rates  ^-"Unlawful  rate"  defined 
-^Section  8988,  General  Code  —  Published  tariff  schedules  un- 
lawful, when  —  Although  such  freight  charges  may  have  been 
made  in  compliance  with  published  tariff  schedules  filed  by  the 
railroad,  if  the  rates  designated  in  such  schedule  are  in  viola- 
tion of  Section  8988,  General  Code,  such  rates  are  unlawful 

^  and  constitute  an  overcharge.    Ih, 

i  Railroad  rates -^Section  8988,  General  Code -^  Long  and  short 
haul  rates  —  Section  8988,  General  Code,  prohibits  the  charg- 
ing, for  transportation  of  goods  within  the  state,  of  a  larger 
sum  than  is  charged  in  a  joint  rate,  for  carrying  the  same  goods 
an  equal  or  greater  distance  over  the  same  road  and  connect- 
ing lines  of  road.    Jb. 

4.  Railroads --Complaint  against  rates  ^^  Section  379,  General 
Code  —  Certifying  findings  to  clerk  of  common  pleas  court  — 
Constitutional  /ow— Section  579,  General  Code  (101  O.*  L., 
173),  authorizing  the  commission  to  determine  from  an  ex- 
amination of  the  complaint,  answer,  reply*  and  affidavits,  the 
existence  and  validity  of  the  claim  presented,  and  to  certify 
its  finding  to  the  court  of  common  pleas,  if  in  favor  of  the 
claimant,  Is  constitutional  and  valid    /6, 
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Public  Utilities  Commission  —  Railroads. 

PUBUC  UTIUTIES  COMMISSION  —  Continued. 

Abandonment  of  intenirban  railway  service,  etc.  —  Order  not  un- 
reasonable or  unlawful    See  Tobey  v.  Pub.  UHL  Comm.,  538. 

Jurisdiction  —  Electric  power  rates  —  Oral  contract  superseded  by 
schedule,  when  —  No  discrimination,  when.  See  Coss  v.  Pub, 
Util.  Comm.,  528.      ' 

Mandamus  —  Refusal  to  restore  schedule  —  Rejected  after  com- 
plaint and  municipal  rate-ordinance  filed  — Appeal  to  commis- 
sion from  rate-ordinance  —  Failure  to  prosecute  error  to 
supreme  court  —  Section  544,  General  Code.  See  State,  ex  reU, 
V.  Pub.  UtU.  Comm.,  313. 

Railroads  —  Validity  of  order  —  Reducing  freight  rates  —  Lesser 
rate  as  aid  to  increase  business  —  Rights  and  duties  of  common 
carriers.    See  M.  &  VT  Rd.  Co.  v.  Pub.  Util.  Comm.,  29. 

Salaries  of  commissioners  —  Section  2250-2,  General  Code  (108 
O.  L.,  pt  2,  1154}  —  Change  during  existing  term  —  Section  20, 
Article  2,  Constitution.    See  Donahey  v.  State,  ex  reL,  473. 

Steam  heat  rates  —  Order  not  unjust  and  unreasonable.  See  City 
of  Lima  v.  Pub.  Util.  Comm.,  587. 

PUBLIC  WAYS  — 
Assessments  — Abutting  property  owners  —  Intenirban  railroad— 
Right  of  way  from  county  commissioners  —  Perpetual  lease  by 
grantee — Lessee  not  owner  "in  fee,"  etc  —  Section  1209,  Gen- 
eral Code  (102  O.  L.,  343).  See  Dayton  Elec.  Ry.  Co.  v. 
Scott,  13. 

QUESTION  FOR  JURY  — 
Negligence- Wanton  and  wilful  —  Proximate  cause  —  Violation 

of  statute  or  ordinance.    See  Higbee  Co.  v.  Jackson,  75. 
Workmen's  compensation  —  Section  1465-61,  (^eral  Code  — Five 

workmen  or  operatives  regularly  employed  —  Partnership.    See 

State,  ex  reL,  v.  Derrer,  498. 

QUO  WARRANTO  — 
Officer  and  officer — Title  by  certificate  of  election  —  Contest  pro- 
ceedings—  Pleading — Remedies  —  Quo  warranto  or  mandamus. 
See  State,  ex  rel,  v.  Bdbst,  281. 

RAILROADS  — 
1.  Grade'crossing   elimination — Inability   to   agree  upon  plan^ 
Jurisdiction    of    common   pleas    court  —  Lateral    diversion    of 
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Railroads. 

RAILROADS  —  Continued. 

tracks — Section  88/g,  General  Code  —  Where  two  railroads  and 
a  street  intersect  at  grade  and  the  security  and  convenience  of 
the  public  require  the  elimination  of  such  grade  crossing,  and 
by  reason  of  the  intersection  of  such  railroads  at  the  crossing 
it  is  impracticable  to  eliminate  the  grade  crossing  by  a  vertical 
raising  of  the  railroad  tracks  or  a  vertical  depression  of  the 
street,  the  court  is  authorized  under  Section  8879,  General  Code, 
to  adopt  a  reasonable  and  practicable  plan  of  grade  crossing 
elimination,  which  may  require  such  reasonable  lateral  diversion 
as  may  be  necessary  to  accomplish  the  purpose  of  the  statute. 
Sandusky  v.  B.  &  O.  Rd,  Co.,  225. 

2.  Grade^crossing  elimination — Inability  to  agree  upon  plan  — 
Submission  of  plans  and  modification  by  municipality  or  rail- 
road— Section  88/g,  General  Code  —  Upon  the  failure  of  a 
municipality  and  a  railroad  company  or  companies  to  agree  upon 
a  plan  of  grade  crossing  elimination,  and  upon  the  filing  of  a 
petition  in  the  court  of  common  pleas  by  the  municipality  or 
the  railroad  company  or  companies,  each  party  is  entitled  to 
present  to  the  court  plans  and  modifications  thereof,  and  the 
court  is  authorized  to  adopt  the  most  reasonable  and  most 
practicable  plan.    Jb. 

Assessments  —  Abutting  property  owners » Interurban  right  of 
way  from  county  commissioners  —  Perpetual  lease  by  grantee 
—  Lessee  not  owner  "in  fee,"  etc  —  Section  1209,  General  Code 
(102  O.  L.,  343).    Sec  Dayton  Elec.  Ry.  Co.  v.  Scott,  13. 

Embankment  obstructs  surface  water — Injunction  and  damages 
— Jurisdiction  to  order  nuisance  abated.  See  Erie  Rd.  Co.  v. 
Gorman,  516. 

Exercise  of  due  care— Public  highways — Use  by  public  and 
grantee  of  franchise  —  Reciprocal  rights,  duties  and  of^ligations. 
See  Fatrchild  v,  L.  S.  Elec.  Ry.  Co.,  26L 

Interurbans  —  Abandonment  of  service  —  Public  utilities  com- 
mission—  Order  not  unreasonable  or  unlawful  See  Tobey  v. 
Pub.  Util.  Comm.,  538. 

Public  utilities  commission— Jurisdiction — Complaint  against 
rates  —  "Overcharge"  and  ''unlawful  rate"  defined  —  Sections 
679  and  8988,  General  Code  —  Concurrent  remedies  —  Published 
tariflf  schedules  unlawful,  when  —  Long  and  short  haul  rates  — 
Constitutional  law.  See  C,  C,  C.  &  St.  L.  Ry.  Co,  v.  Mills 
Bros.,  173. 
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Railroads  —  Real  Property. 

RAILROADS — Contimied. 

Public  utilities  commission  —  Validity  of  order  —  Reducing  freight 
rate  —  Lesser  rate  as  aid  to  increase  business — Rights  and 
duties  of  common  carriers.  See  M,  &  V.  Rd.  Co.  v.  Pub,  UHl, 
Comm.,  29. 

Street  and  interurban  —  Municipal  corporations  —  Street  improve- 
ments—  Bond  issues  —  Renewal  or  replacement  of  tracks,  etc. 

—  Sections  3812-2  and  8812-3,  General  Code  (106  O.  L.,  pt  1, 
215) — Lending  public  credit  to  private  corporations — G>nst;- 
tutional  law.    See  Cincinnati  v.  Hartk,  844. 

RATES  — 

Electric  power  — Oral  contract  superseded  by  schedule,  when  — 
PtA>lic  utilities  commission  —  Jurisdiction  —  No  discrimination, 
when.    See  Coss  v.  Pub.  Util,  Comm.,  628. 

Gas  —  Municipal  corporations — Abrogation  or  modification  before 
expiration  —  Ordinance  increasing  rate  valid,  when  —  Mutuality 
of  contracts  —  Specific  performance  —  Right  of  taxpayer  to  sue. 
See  Phelps  v.  Gas  &  Fuel  Co.,  144. 

Public  utilities  commission  —  Refusal  to  restore  schedule  —  Re> 
jected  after  complaint  and  municipal  rate-ordinance  filed — Ap- 
peal to  commission  from  rate-ordinance — Failure  to  prosecute 
error  to  supreme  court  —  Section  544,  General  Code  —  Man- 
damus.   See  State,  ex  ret.,  v.  Pub.  Util.  Comm.,  813. 

Railroads  —  Public  utilities  commission  —  Complaint  against  rates 

—  "Overcharge"  and  "unlawful  rate"  defined  —  Sections  579 
and  8988,  General  Code  —  Concurrent  remedies  — Published 
tariff  schedules  unlawful,  when  — Long  and  short  haul  rates  — 
Constitutional  law.  See  C,  C,  C.  &  St  L.  Ry.  Co.  v.  Mitts 
Bros.,  173. 

Railroads  —  Validity  of  order  —  Freight  rates — Reducing  railroad 
freight  rate  —  Public  utilities  commission  —  Lesser  rate  as  aid 
to  increase  business  —  Rights  and  duties  of  common  carriers. 
See  M.  &  V.  Rd.  Co.  v.  Pub.  UtU.  Comm,  89. 

Steam  heat  — Public  utilities  commission — Order  not  unjust  and 
unreasonable.    See  City  of  Lima  v.  Pub.  UtU.  Comm.,  537. 

REAL  PROPERTY  — 
Deeds  — Covenants  — Building    restriction  — '^One    house    only" 
clause  — Four-story  apartment  prohibited,  when — Construction 
of  contracts  —  Eactrinsic  aids  to  interpretation.    See  Amojf  v. 
Chase,  831. 
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Real  Property  —  Registratkm. 

# 

REAL  PROPERTY  — ContintMd. 
Fire  insurance— Insured's  title  only  leasehold— Fee  simple  policy 

issued — Knowledge  of  agent  imputed  to  oompaoy,  when.    See 

Fo4t0r  ?.  Ins.  Co.,  180. 
Foreclosure    of    mortgage— Final    distrihution    of    proceeds— 

Rifl^ts  of  prior  purchaser  and  holder  of  tax  title.    See  Bfuck 

V.  Building  Assn.  Co.,  513. 
Liens— Mortgage  for  future  advances —Priority  over  subsequent 

mortgage  —  Record  as  notice  of  lien.     See  Kuhn  v.  Loan  & 

Trust  Co.,  34. 
PSarty  walls— Parol  agreement  to  construct— Action  for  one-half 

of  cost— Statute  of  frauds  inapplicable,  when.    See  Holmes  v. 

Snyder,  19. 

RECEIVERSHIP - 
Fire   insurance — Insured's   title— Change   of   possession — Re* 
ceiver  in  lease-forfeiture  suit    See  Foster  v.  Ins.  Co.,  180. 

RECORD  — 

Errors  assigned  for  review — Court  of  appeals— Jurisdiction— 
Reversal  on  weight  of  evidence — Trial  court  grants  new  trial 
—  Refuses  same  after  retrial— Section  11577,  General  Code. 
Sec  Cleveland  Ry.  Co.  v.  Trendel,  816. 

Notice  of  lien — Mortjsage  for  future  advances — Priority  over 
subsequent  mortgaged    See  Kuhn  v.  Loan  &  Trust  Co,,  34. 

Probate  court  to  journalize  decision — Granting  application  to  set 
aside  execution — Mandamus  —  Property  seized  by  writ  of  at- 
tachment-Issued by  common  pleas  court  See  State,  ex  reU 
V.  Lueders,  256. 

REGISTRAR  OF  AUTOMOBILES  — 
Civil  service— Classified  and  unclassified  service  — Section  486-8, 
General  Code — Cashier  in  state  automobile  department — Com- 
petitive   examination — Facts     warranting    exemption.      See 
State,  ex  reL  Bryson,  v.  Smith,  208. 

REGISTRATION- 
Elections— Statement  of  age  in  years,  et&— Section  4006,  Gen- 
eral Code— Constitutional  law.    See  State,  ex  rel.,  v.  HUUn- 
brand,  870. 

40 
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Rebearings  —  Remedies. 

REHEARINGS  — 
Supreme  court  —  Fonner  judgment   adhered  to.     See  Fred  R. 

Jones  Co,  v.  Path,  534. 
Workmen's  compensation  —  Award  denied  claimant— Appltcatioii 

for  rehearing  filed  after  thirty  days  —  Appeal  does  not  lie»  when 

—  Rules  of  industrial  commission.     See  Industrial  Comm,  v. 
Glenn,  4M. 

REINSURANCE— 
Foreign  corporation  —  License  to  contract  casualty  and  bonding 
insurance  —  Reinsurance    of    indemnity    contracts    prohibited, 
when  —  Reinsurance  contracts  executed  in  foreign  state.    See 
State,  ex  rel„  v.  TomUnson,  469. 

REMEDIES  — 

Habeas  corpus  —  Contempt -^  Commitment  by  notary  public — 
Depositions.    See  Koppel  v.  Bader,  511 ;  Ex  parte  Berger,  512. 

Injunction  —  Bond  issue  for  site  and  schoolhouse  —  Submission 
of  question  to  electors  —  Proposition  submitted  included  au- 
thorized and  unauthorized  purposes.  See  Allard  v.  Board  of 
Education,  469. 

Injunction  and  damages  —  Jurisdiction  to  order  nuisance  abated 

—  Railroad  embankment  obstructs  surface  water.    See  Erie  Rd, 
Co,  V.  Carman,  516. 

Injunction  —  Issuance  of  execution  —  Remedy  of  aggrieved  party. 
See  State,  ex  reL,  v.  Lueders,  211. 

Injunction  —  Schools  —  Creation    of    new    district — Officers    of 
newly-created  district.    See  Meckley  v.  Kunsie,  494. 
'  Mandamus  —  Board  of  elections  —  Candidate's  name  to  be  certi- 
fied, when.    See  State,  ex  rel,  v.  Smith,  358. 

Mandamus  —  Board  of  elections  —  Recount  of  ballots  —  Primary 
nominations  —  Protest  against  candidate  —  Section  5Q90-1,  Gen- 
eral Code  (106  O.  L.,  209)— Contest  of  election.  See  State, 
ex  reL,  v.  Russell,  365. 

Mandamus  —  Board  of  elections  —  Rescission  of  action— Contest 
of  nomination  —  Statutory  provisions  exclusive,  when  —  Writ 
will  not  lie,  when.    See  State,  ex  rel,,  v.  McDonough,  863. 

Mandamus — Civil  service  commission  —  Appeal  by  removed  em- 
ploye—  Refusal  by  commission  to  entertain  proceeding — 
Superintendent  and  matron  of  county  home  —  Continuing  juris- 
diction of  applicants  and  eligible  list  See  Staite,  ex  reL,  ▼• 
Commissioners,  886. 
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Remedies  —  Repeals. 

REMEDIES — Contioued. 

Mandamus  — Judgments  — Vacation  and  modification  during 
term  — Jurisdiction  of  common  pleas  court.  See  State,  ex  rtl, 
V.  Wesselmann,  525. 

Mandamus— Probate  court— Appointment  of  administrator  de 
bonis  non  —  Administration  of  bequest  of  corporate  stock — 
Indebtedness  of  legatee  to  estate.  See  State,  ex  rel.,  v.  Lueders, 
259. 

Mandamus— Probate  court  to  journalize  decision  —  Granting  ap- 
plication to  set  aside  execution  —  Property  seized  by  writ  of  .at- 
tachment—  Issued  by  common  pleas  court.  See  State,  ex  reU, 
▼.  Lueders,  256. 

Mandamus  — Public  utilities  commission  —  Refusal  to  restore 
schedule  —  Rejected  after  complaint  and  municipal  rate-ordi- 
nance filed  —  Appeal  to  commission  from  rate-ordinance  — 
Failure  to  prosecute  error  to  supreme  court  —  Section  544,  Gen* 
eral  Code.    See  State,  ex  rel.,  v.  Pub.  UtU.  Comm.,  313. 

Quo  warranto  or  mandamus  —  Office  and  officer  —  Title  by  certifi- 
cate of  election  —  Contest  proceedings  —  Pleading.  See  State, 
ex  rel.,  v.  Babst,  281. 

Specific  performance  —  Enforcement  of  gas-rate  ordinance — 
Taxpayer  cannot  maintain  suit,  when.  See  Phelps  v.  Gas  & 
Fuel  Co.,  144. 

Writ  of  prohibition  —  Probate  court — Personal  judgment  against 
legatee  —  Issuance  of  execution  —  Remedy  of  aggrieved  party. 
See  State,  ex  rel,  v.  Lueders,  211. 

REMONSTRANCE - 
Schools  — Creation  of  new  district  by  county  board  —  Section 
4736,  General  Code.    See  State,  ex  rel,  v.  Howard,  532. 

REPEALS— 
Statutes  —  Pending  proceedings  affected,  how  — Section  26,  Gen« 
eral  Code  — Act  of  February  20,  1920  (108  O.  U  pt  2,  1188)  — 
Increasing  interest  rate  of  road  bonds.  See  State,  ex  rel,  v. 
Zangerle,  Auditor,  235. 
Statutes  —  Repeals  by  implication  —  Act  creating  industrial  com- 
mission and  superseding  board  of  awards  —  Section  871-1  et 
seq..  General  Code  (103  O.  L.,  95)  — Division  of  workshops 
and  factories  —  Inspection  of  schoolhouses  —  Section  1031,  GtOr 
eral  Code.    See  Kinsinger  v.  Bd.  of  Education,  298. 
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REPEALS — Continued. 
Statutes  —  Repeals   by   implication — Revision   of   subject-matter 

—  Affirmative  statutes  reconciled,  when  —  Effect  of  enactment 
of  General  Code.    See  State  v.  Hollenbacher,  478. 

Statutes  —  Repeals  by  implication  or  supplemental  enactment  — 
Automobiles  and  vehicles  —  Duty  to  display  lights  after  sun- 
down—Sections 12614  and  12614-3,  General  Code.  See  Che^* 
roum  V.  Bevier,  282. 

REPORTERS  — 
Argument  to  jury  —  Failure  to  report  same  —  Criminal  law.    See 
Nesmith  v.  State,  158. 

RES  IPSA  LOQUITUR— 
Dams  —  Negligence — Construction  or  maintenance.    See  Ice  Co, 
V.  Maitem,  62. 

RESPONDEAT  SUPERIOR-^ 
Negligence  —  Employe    violates    instructions  —  Infant    or    tres- 
passer injured  on  auto-truck — Wanton  and  wilful  negligence 

—  Scope  of  employment     See  Highee  Co,  v.  Jackson,  75. 

RESTRICTIONS - 
Deeds  —  Covenants  —  "One     house     only"     clause  —  Four-story 
apartment  prohibited,  when  —  Construction  of  contracts  —  Ex- 
trinsic aids  to  interpretation.    See  Amoff  v.  Chase,  831. 

REVERSALS  — 

Supreme  court  — Judgment  reversed  by  consent  See  Coulter  ▼« 
Chaney,  Exr.,  631. 

REVISED  STATUTES  — 
Section  8630 — Life  insurance  —  Mutual  protective  associations  — 
Beneficiaries.    See  Wegener  v.  Wegener,  22. 

REVISIONS  — 
Statutory  construction  —  Revision  of  subject-matter  —  Repeals  by 
implication  —  Affirmative  statutes  reconciled,  when  —  Effect  of 
enactment  of  General  Code  —  Codification  considered  original 
enactment.    See  State  v.  HolUnhacher,  478. 
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Right  of  Way — iSalaries. 

RIGHT  OF  WAY  — 
Assessments  —  Abutting   property    owners  —  Intemrban    railroad 

—  Right  of  way  from  county  commissioners  —  Perpetual  lease 
by  grantee -^  Lessee  not  owner  "in  fee,"  etc.  —  Section  1209, 
Genera]  Code  (102  O.  L.,  848).  See  Dayton  Elec.  Ry.  Co.  v. 
Scott,  13. 

ROADS ^ 
Assessments  —  Abutting   property    owners  —  Intemrban   railroad 

—  Right  of  way  from  county  commissioners  —  Perpetual  lease 
by  grantee  —  Lessee  not  owner  "in  fee,"  etc.  —  Section  1209, 
General  Code  (102  O.  L.,  848).  See  Dayton  Elec.  Ry.  Co.  V. 
Scott,  18. 

£xercise  of  care  —  Use  by  public  and  grantee  of  franchise  — 
Reciprocal  rights,  duties  and  obligations.  See  FairchUd  v.  L,  S. 
Elec.  Ry.  Co.,  26L 

Improvement  proceedings  pending,  when  —  Amendment  0£  repeal 

of  statutes — Section  26,  (jeneral  Code— Act  of  February  20, 

1920  (108  O.  L.,  pt.  2,  1188)  —  Increasing  interest  rate  on  road 

onds  — Effect    on    pending    improvements    and    assessments. 

See  State,  ex  rel.,  v.  Zangerle,  Auditor,  285. 

State  highway  laws  — Act  of  May  17,  1915  (106  O.  L.,  674)  — 
Curative  provisions  apply,  when  —  Defects  in  proceedings 
cured,  when  — Failure  to  advertise  for  bids  — Section  1206, 
General  Code  — Act  of  December  18,  1919  (108  O.  L..  pt  2, 
1122) — Validating  and  ratifying  contracts  —  Inoperative  upon 
contracts  adjudicated  invalid  —  Judgments  and  error  proceed- 
ings unaffected,  when.    See  Cowen  v.  State,  ex  rel.,  987, 

RULES  OF  PRACTICE  — 
Supreme  court  —  Affirmances — Weight   of   evidence  —  Rule   19. 

See  Bayles  v.  Welsh,  521. 
Supreme  court  —  Syllabus  contains  law  of  case.     See  State  v. 

Mauser,  407. 

SALARIES - 
Judges  of  courts  of  appeals  —  Section  2251,  General  Code  (106 
O.  L.,  pt  2,  1801)  — Change  during  existing  term.  See  State, 
ex  rel,  v.  Donahey,  490. 
Public  utilities  commission  —  Section  2250-2,  General  Code  (106 
O.  L.,  pt  2,  1154)  — Change  during  existing  term  —  Section  20, 
Article  2,  (Constitution.    See  Donahey  v.  State,  ex  rel.,  473. 
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SCHEDULES  — 
Public  utilities  commission  —  Jurisdiction  —  Electric  power  rates 

—  Oral  contract  superseded  by  schedule,  when  —  No  discrimina- 
tion, when.    See  Coss  v.  Pub,  Util,  Comm»,  528. 

Public  utilities  commission  —  Refusal  to  restore  schedule — Re- 
jected after  complaint  and  municipal  rate-ordinance  filed  — 
Appeal  to  commission  from  rate-ordinance  —  Failure  to  prose- 
cute error  to  supreme  court  —  Section  544,  General  Code  — 
Mandamus.    See  Stati,  ex  reL,  v.  Pub.  UtU,  Comm,,  313. 

SCHOOLS - 
L  Teacher^  pensions -^  Powers  of  board  of  education — Creation 
and  disbursement  of  fund  —  Section  7875  et  seq..  General  Code 

—  Under  the  provisions  of  Part  Second,  Title  V,  Chapter  9, 
of  the  General  Code,  the  creation  of  a  teachers'  pension  fund 
is  optional  with  the  board  of  education  of  any  school  district, 
but  the  allowance  and  payment  of  such  pension  must  be  made 
as  provided  by  such  law  and  is  not  within  the  discretion  of  the 
board  of  education  or  the  board  of  trustees  of  such  fund. 
Shinnick  v.  State,  ex  rel,  246. 

2.  Teachers^  pensions  —  Contributing  teacher  not  re^emphyed -^ 
Twenty  years'  aggregate  service  —  One-half  not  in  district — A 
teacher  employed  by  a  board  of  education  of  a  district  wherein 
a  teachers'  pension  fund  has  been  created,  to  which  he  has  con- 
tributed as  provided  by  such  law,  who  is  willing  to  continue  in 
such  service,  but  is  not  re-employed  by  the  board  of  education, 
is  entitled  to  a  pension  under  the  provisions  of  said  act,  where 
it  appears  that  such  teacher  had  'been  engaged  in  teaching  in 
the  public  schools  for  a  period  aggregating  twenty  years,  re- 
gardless of  whether  one-half  of  the  period  of  his  service  was 
rendered  in  the  county  within  which  such  school  district  is 
situated.    lb. 

3.  Officers  of  newly-created  district — Inf unction  against  creation 
of  district  —  Election  of  members  before  injunction  dissolved 

—  The  election  of  members  of  a  board  of  education  of  a  school 
district  during  the  existence  of  an  injunction  restraining  the 
creation  and  organization  of  such  school  district  is  invalid. 
Meckley  v.  Kunzie,  494. 

4.  Officers  of  newly-created  district  —  Appointment  by  county 
board — Injunction  against  creation  of  district  — Title  and 
tenure  of  appointed  members  —  Section  4736,  General  Code  — 
The  appointment  of  members  of  a  board  of  education  by  the 


Digitized  by  VjOOQ  IC 


101  O.  S.]  INDEX.  631 

Schools  —  Specific  Performance. 

SCHOOLS  —  Continued. 

county  board  of  education  pursuant  to  the  authority  conferred 
by  Section  4736,  General  Code,  becomes  effective  upon  the  dis- 
:»olution  of  such  injunction,  and  they  will  serve  until  their  suc- 
cessors are  elected  as  provided  by  that  section*    lb. 

Bond  issue  for  site  and  schoolhouse  —  Submission  of  question  to 
electors  —  Section  7625,  General  Code  —  Purchase  of  transporta- 
tion equipment  not  authorized  —  Proposition  submitted  included 
authorized  and  unauthorized  purposes  —  Injunction.  See  AUard 
V.  Board  of  Education,  469. 

Districts  —  Creation  of  new  district  by  county  board  —  Remon- 
strance —  Section  4736,  General  Code.  See  State,  ex  rr/.,  v. 
Howard,  532. 

SCINTILLA  RULE— 
Directed  verdict  —  No  evidence  to  support  petition  —  Damages  for 

mob  violence.    See  Wiley,  Admx,,  v.  Board  of  Commissioners, 

526. 
Directed     verdict  —  Workmen's     compensation  —  Award     denied 

claimant  —  Appeal   to   common  pleas  court     See  Leonard  v. 

Indiistrial  Commission,  524. 

SECRETARY  OF  STATE— 
Cashier  in  state  automobile  department— Civil  service— Section 
486-8,   General  Code  —  Competitive   examination  —  Facts   war- 
ranting exemption.    See  State,  ex  reL  Bryson,  v.  Smith,  203. 

SIDEWALKS  — 
Temporary  and  permanent  obstructions  —  Qassification  in  munici- 
pal ordinance  valid,  when  —  Constitutional  law.     See  City  of 
Xenia  v.  Schmidt,  437. 

SIMILAR  OFFENSES  — 
Evidence — Criminal    law  —  Unlawful    sale    of    morphine.      See 
Miller  v  State,  535. 

SPECIFIC  PERFORMANCE  — 
Enforcement  of  gas-rate  ordinance  —  Taxpayer  cannot  maintain 
suit,  when.    See  Phelps  v.  Gas  &  Fuel  Co.,  144. 
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Standard  of  Time — Statute  of  Limitations. 

STANDARD  OF  TIME— 
Municipal  corporations  —  Home  rule  —  Scope  of   power  —  Con- 
stitutional law  — Sections  5979  and  5980,  General  Code.     See 
State,  ex  reL,  v.  Cincinnati,  854. 

STATE  AGRICULTURAL  BOARD  — 
Inspection  of  feed  stuffs— Licensing  of  dealers  — Sections  1141 
to  1149-1,  General  Code  (106  O.  L.,  156-159)  —  Constitutional 
law.    See  Weisheimer  v.  Board  of  Agriculture,  523. 

STATE  AUTOMOBILE  DEPARTMENT— 
Civil  service— Cashier— Competitive  examination  —  Facts  war- 
ranting exemption.    See  State,  ex  rel.  Bryson,  v.  Smith,  2091 

STATE  FUNCTIONS  — 
Defined— Investigation  and  prosecution  of  crimes.    See  State,  ex 
ret.,  V.  Price,  50. 

STATE  HIGHWAY  LAW  — 
Curative  provisions  apply  when — Act  of  May  17, 1915  (106  O.  L., 
574)— Defects  in  proceedings  cured,  when  —  Failure  to  ad- 
vertise for  bids  —  Section  1206,  General  Code — Act  of  Decem- 
ber 18,  1919  (108  O.  L.,  pt  2,  1122)  —Validating  and  ratifying 
highway  contracts  —  Inoperative  upon  contracts  adjudicated  in- 
valid—Judgments and  error  proceedings  unaffected,  when.  See 
Cowen  V.  State,  ex  reL,  887. 

STATE  MEDICAL  ACT  — 

Constitutional  law — Section  1269  et  seq..  General  Code  — Con- 
spiracy to  prosecute  chiropractor — Criminal  law.  See  NesnUth 
V.  State,  158. 

(Constitutional  law  — Section  1269  et  seq.,  (leneral  Code  — Practi- 
tioners in  limited  branches  —  Examinations.  See  Shaw  v.  State, 
507. 

STATUTE  OF  FRAUDS— 
Party  walls  —  Parol  agreement  to  construct  —  Action  for  one-half 
of  cost    See  Holmes  v.  Snyder,  19. 

STATUTE  OF  LIMITATIONS  — 
Appeal  to  common  pleas  court  —  Limitation  of  time  —  Workmen's 
compensation  —  Section  1465-90,  (kneral  Code  —  Award  denied 
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Statute  of  Limitations — Statutory  Constructioii. 

STATUTE  OF  UMITATIONS— Continued 

claimant  —  Application  for  rehearing  filed  after  thirty  days.    See 
Industrial  Comm.  v.  Glenn,  454. 
Guardian  —  Failure  to  file  account — Qtation  —  No  limitation  of 
time.    See  McClelland  v.  State,  etc.,  42. 

STATUTES  — 
Violations  —  Negligence  per  se  and  prima  facie.    See  Chesrown  v. 
Bevier,  282. 

STATUTORY  CONSTRUCTION - 

1.  Amendments  or  repeals — Pending  proceedings  unaffected — 
Section  26,  General  Code  — Act  of  February  20, 1920  (108  O.  L., 
pt.  2,  ij88)  —  An  order  or  resolution  declaring  for  or  in  favor 
of  a  county  road  improvement,  or  fixing  the  assessment  there- 
for, is  a  "proceeding^'  within  the  contemplation  of  Section  26, 
General  Code.   State,  ex  rel.,  v.  Zangerle,  Auditor,  235. 

2.  Amendments  and  repeals — Pending  proceedings  unaffected  — 
Section  26,  General  Code  —  Section  26,  General  Code,  is  a  rule 
of  legislative  interpretation  and  is  to  be  construed  as  a  part  of 
any  amended  act,  unless  such  amendment  otherwise  expressly 
provides.    lb, 

3.  Enactment  of  General  Code  —  Codification  considered  original 
enactment — The  enactment  by  the  legislature  of  the  General 
Code  in  the  act  to  revise  and  consolidate  the  general  statutes  of 
Ohio,  passed  February  14,  1910,  gave  to  the  statutes  included 
therein  the  authority  of  an  original  enactment  State  ▼.  Hoi* 
lenbacher,  478. 

4.  "Expressly^'  construed— Section  26,  General  Code  —  The  word 
^expressly,"  as  used  in  the  statute,  carries  its  usual  and  cus* 
tomary  meaning,  to-wit:  Clear,  definite,  plain,  direct;  as  stated 
or  written  in  the  statute,  and  not  left  to  inference  or  implica- 
tion.   State,  ex  rel.,  v.  Zangerle,  Auditor,  235. 

5.  Revision  of  subject-matter — Repeals  by  implication — Affirma- 
live  statutes  reconciled,  when  —  A  statute  which  revises  the 
whole  subject-matter  of  a  former  enactment,  and  which  is  evi- 
dently intended  as  a  substitute  for  it,  operates  to  repeal  the 
former,  although  it  contains  no  express  words  to  that  effect 
But  repeals  by  implication  are  not  favored,  and  where  two 
afiirmative  statutes  exist,  one  will  not  be  construed  to  repeal 
the  other  by  implication,  if  they  can  be  fairly  reconciled.  The 
fact  that  a  later  act  is  di£Ferent  from  a  former  one  is  not 
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Statutory  Construction  —  Stocks  and  Bonds. 

STATUTORY  CONSTRUCTION— Continued. 

sufficient  to  effect  a  repeal.  It  must  further  appear  that  the 
later  act  is  contrary  to,  or  inconsistent  with,  the  former.  State 
V.  Hollenbacher,  478. 

6.  Construction  warranted,  when  —  Where  there  is  no  real  room 
for  doubt  as  to  the  meaning  of  a  staute,  there  is  no  right  to 
construe  such  statute.    Swetland  v.  Miles,  501. 

Curative  provisions  —  State  highway  laws  —  Validating  and  rati- 
fying highway  contracts  —  Inoperative  upon  contracts  adjudi- 
cated invalid  —  Judgment  and  error  proceedings  unaffected, 
when.    See  Cowen  v.  State,  ex  reL,  387. 

Mandatory  provisions  —  Section  5000,  General  Code  —  Elections  — 
Nomination  of  candidates  —  Form  and  contents  of  petition  — 
Signers  to  name  committee,  etc.  See  State,  ex  reL,  v.  Curtis, 
383. 

Presumption  of  validity  of  legislation  —  Qassification  of  persons, 
things,  etc.  —  Legislation  valid  though  scope  limited.  See  City 
of  Xenia  v.  Schmidt,  437. 

Repeal  by  implication  —  Act  creating  industrial  commission  and 
superseding  board  of  awards  —  Section  871-1  et  seq..  General 
Code  (103  O.  L.,  95)  —Acts  revived  or  amended  —  Division  of 
workshops  and  factories  —  Inspection  of  schoolhouses  —  Sec- 
tion 1031,  General  Code  — Bonds  to  replace  condemned  build- 
ings.   See  Kinsinger  v.  Bd,  of  Education,  298. 

Repeal  by  implication  or  supplemental  enactment — Automobiles 
and  vehicles  —  Duty  to  display  lights  after  sundown  —  Sections 
12614  and  12614-3,  General  Code.  See  Chesrown  v.  Bevier, 
282. 

Validity  favored  —  Municipal  ordinances  —  Local  police  regula- 
tions.   Sec  Leis  v.*  Cleveland  Ry,  Co.,  162. 

STEAM  HEAT  RATES  — 
Public  utilities  commission  —  Order  not  unjust  and  unreasonable. 
See  City  of  Lima  v.  Pub.  UtiL  Comm.,  537. 

STENOGRAPHERS  — 
Argument  to  jury — Failure  to  report  same— Criminal  law.    See 
Nesmith  v.  State,  168. 

STOCKS  AND  BONDS  — 
Administration  of  bequest  of  corporate  stock  —  Indebtedness  of 
legatee  to  estate  —  Mandamus  —  Probate  court  —  Appointment 
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Stocks  and  Bonds  —  Streets  and  AU^s. 

STOCKS  AND  BONDS — Continued 

of  administrator  de  bonis  non.    See  State,  ex  rei,  v.  Lueders, 


STREET  IMPROVEMENTS  — 
Renewal  or  replacement  of  street  railway  tracks,  etc  —  Municipal 
bond  issues  — Sections  3812-2  and  3812-3,  General  Code  (108 
O.  L.,  pt.  1,  215)  —  Lending  public  credit  to  private  corporations 
—  Article  8,  Section  6,  Constitution.  See  Cincinnati  v.  Harth, 
344. 

STREET  RAILROADS  — 

Assessments  —  Highways  —  Abutting  property  owners  —  Inter- 
urban  railroad  —  Right  of  way  from  county  commissioners  — 
Perpetual  lease  by  grantee  —  Lessee  not  owner  **in  fee,"  etc. — 
Section  1209,  General  Code  (102  O.  L.,  343).  See  Dayton  Elee, 
Ry.  Co.  V.  Scott,  13. 

Exercise  of  care  — Public  highways  — Use  by  public  and  grantee 
of  franchise  —  Reciprocal  rights,  duties  and  obligations.  See 
Fairchild  v.  L.  S.  Elec.  Ry,  Co.,  261. 

Ordinance  prescribing  care  by  motorman  —  Constitutional  law. 
See  Leis  v.  Cleveland  Ry.  Co.,  162. 

Purchase  of  public  utility  —  Municipal  corporations  —  Constitu- 
tional and  statutory  powers  —  Issuing  bonds  and  pledging  gen- 
eral credit  —  Limitation  of  indebtedness.  See  State,  ex  rei,  v. 
IVeiler,  123. 

Street  improvements  —  Bond  issues  —  Renewal  or  replacement  of 
street  railway  tracks,  etc.  —  Sections  3812-2  and  3812-3,  (kneral 
Code  (108  O.  L.,  pt.  1,  215)  —Lending  public  credit  to  private 
corporations  —  (constitutional  law.  See  Cincinnati  v.  Harth, 
o44. 

Traffic  ordinance  —  Municipal  corporations  —  Duty  of  vehicles  to 
stop,  when  —  Street  car  discharging  passengers  —  Constitutional 
law.    See  Nickolls  v.  Cleveland,  39. 

STREETS  AND  ALLEYS  — 

Exercise  of  due  care  — Public  and  grantee  of  franchise  —  Reci- 
procal rights,  duties  and  obligations.  See  Fairchild  v.  L.  S. 
EUc.  Ry.  Co.,  261. 

Improvements  —  Contractor  abandons  work  —  Bonding  company 
completes  contract  —  Materialmen  and  laborers  —  Right  to 
balance  of  city  funds.    See  fV.  E.  Wright  Co.  v.  Parshail,  517. 
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Streets  and  Alleys  —  Superintendent  of  Insurance. 

STREETS  AND  ALLEYS  -  Continued. 

Improvements  —  Renewal  or  replacement  of  street  railway  tracks, 
etc.  — Municipal  bond  issues  —  Sections  8812-2  and  8812-8,  Gen« 
era!  Code  (108  O.  L.,  pt  1,  215}— Lending  public  credit  to 
private  corporations  —  Constitutional  law.  See  CindMnati  v. 
Harth,  844. 

Municipal  corporations  —  Duty  to  keep  open,  etc.  —  Liability  for 
negligence  —  Limited  to  usual  and  ordinary  uses  —  Runaway 
team  leaves  safe  portion  of  street — Occupant  of  vehicle  injured 

—  Proximate  cause.    See  Drake  v.  East  Cleveland,  111. 
Municipal  ordinance  —  Regulating  street  cars  —  Prescribing  care 

by  motorman  —  Constitutional  law.    See  Lets  v.  Cleveland  Ry, 

Co.,  182. 
Municipal  ordinance  —  Vehicles  passing  street  car  —  Duty  to  stop 

when  passengers  alighting  —  Constitutional  law.    See  NichoUs  v. 

Cleveland,  d9. 
Negligence— Charge  to  jury  — Evidence  — Municipal  ordinance 

—  Regulating  pedestrians   crossing   street     See   IVhitaker  v. 
Luebbering,  292. 

Temporary  and  permanent  obstructions  —  Classification  in  munici- 
pal ordinance  valid,  when.    See  CUy  of  Xenia  v.  Schmidt,  487. 

STRUCTURE  — 
Defined  — Building  restrictions— Construction  of  contracts.    See 
Amoff  V.  Chase,  884. 

SUBROGATION - 
Inapplicable,  when— Suretyship — Contractor  abandons  street  im- 
provement—Bonding company  completes  contract  —  Material- 
men and  laborers  —  Right  to  balance  of  city  funds.    See  fV.  E. 
Wright  Co.  v.  Parshall,  617. 

SUFFRAGE— 
Elections  —  Registration  of  electors  —  Statement  of  age  in  years, 
etc.  — Section   4906,  General   Code  — Constitutional  law.     See 
State,  ex  rel,  v.  Hillenbrand,  370. 

SUPERINTENDENT  OF  INSURANCE— 
Foreign  corporations  —  Failure  to  make  deposits— Section  0510 
(2),  General  Code  —  Revocation  or  cancellation  of  license — 
Section  617,  General  Code.     See  State,  ex  rel,  v.  TomUnson, 
459. 
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Superintendent  of  Insurance  —  Supreme  Court. 

SUPERINTENDENT  OF  INSURANCE— Continued. 
Mutual  protective  or  stock  companies  —  Kinds  of  business  au- 
thorized—^  Automobile     insurance  —  Section     9607-2,     General 
Code  (107  O.  L.,  647)— Fire  insurance  authorized,  when.    See 
State,  ex  rei,  v,  Tomlinson,  508. 

SUPERVISORS  OF  ELECTIONS - 
Contest    of    nomination  —  Remedies  —  Statutory    provisions    ex* 

elusive,  when  —  Mandamus  to  compel  board  to  rescind  action. 

See  State,  ex  rel,  v.  McDonough,  363. 
Jurisdiction  —  Discretionary  and  ministerial  duties  —  Elections  — 

Primaries  — Protest  against  candidacy  —  Section  4974,  General 

Code.    See  State,  ex  rel,  v.  Smith,  358. 
Jurisdiction  of  boards  or  courts  —  Primary  nominations  —  Protest 

against  candidate  —  Recount  of  ballots  —  Mandamus  to  compel 

recount.    See  State,  ex  rel,  v.  Russell,  365. 

SUPPLEMENTAL  PETITION  — 

Elections  —  Insufficient  or  imperfect  nomination  papers  —  Inde- 
pendent candidate  for  prosecuting  attorney.  See  State,  ex  rel, 
v.  CwrOs,  63a 

SUPREME  COURT  — 

Affirmances  — Weight  of  evidence  —  Rule  19.  See  Bayles  ▼. 
Welsh,  521. 

Case  of  public  or  general  interest — Order  to  certify  —  Intervening 

error  —  Court  of  appeals  —  Judgments  .final,  when.    See  Cowen 

v.  State,  ex  rel,  394. 
Dismissal  —  Cause  pending  in  court  of  appeals.     See  Haas  v. 

State,  519. 
Error  proceedings  —  Final  order  by  court  of  appeals — Contempt 

proceedings.    See  Commissioners  v.  Harshman,  529. 
Judgment  reversed  by  consent    See  Coulter  v.  Chaney,  Exr,,  531. 
Prohibition  —  Writ  issued  by  agreement  of  parties  —  Defendant  in 

default  for  pleading.    See  State,  ex  rel,  v.  Burkhardt,  515. 
Rehearing— Former  judgment  adhered  to.    See  Fred  R,  Jones 

Co.  V.  Path,  534. 
Rules  of  practice  —  Syllabus  contains  law  of  case.    See  State  ▼. 

Mauser,  407. 
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Suretyship  —  Teachers'  Pensions. 

SURETYSHIP- 
Contractor  abandons  street  improvement — Bonding  company 
completes  contract  —  Materialmen  and  laborers  —  Right  to 
balance  of  city  funds  —  Doctrine  of  subrogation  inapplicable, 
when.  See  W.  B.  Wright  Co.  v.  ParshaU,  517. 
Foreign  insurance  companies— Deposits  with  superintendent  of 
insurance  —  Section  9510  (2),  General  Code  —  Failure  to  make 
deposits  —  Revocation  or  cancellation  of  license.  See  State,  ex 
reL,  V.  Tomlinson,  459. 

SYLLABUS- 

Supreme  court  — Rules  of  practice— Syllabus  contains  law  of 
case.    See  State  ▼.  Hauser,  407. 

TAXATION— 

Constitutional  law  — Powers  of  legislature— Section  1,  Article  2, 
and  Sections  2  and  10,  Article  12,  Constitution  —  Taxation  of 
rights,  privileges  and  franchises  —  Excise  tax  defined  —  Regula- 
tion and  license  of  motor  vehicles  —  Section  6290  et  seq.. 
General  Code  (108  O.  L.,  pt  2,  107a)  See  Saviers  v.  Smith, 
Secy,  of  State,  132. 

Municipal  corporations  —  Purchase  of  public  utility  — Constitu- 
tional and  statutory  powers  —  Issuing  bonds  and  pledging  gen- 
eral credit  —  Limitation  of  indebtedness  —  Section  18,  Article 
18,  Constitution,  1912.    See  State,  ex  rel,  v.  Weiler,  123. 

TAXPAYERS  — 
Specific    performance— Enforcement    of    gas-rate    ordinance  — 
Right  to  maintain  suit,  when.    See  Phelps  v.  Giu  &  Fuel  Co,, 
144. 

TAX  TITLE  — 
Foreclosure  of  mortgage— Final  distribution  —  Rights  of  prior 
purchaser  and  holder  of  tax  title.    See  Bruck  v.  Building  Assn, 
Co,,  513. 

TEACHERS'  PENSIONS  — 
Creation  and  disbursement  of  fund  —  Section  7875  et  seq,.  Gen- 
eral   Code  —  Contributing   teacher   not   re-employed  —  Twenty 
years  aggregate  service  —  One-half  not  in  district     See  Shm-^ 
nick  V.  State,  ex  rel,  246. 
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Temporary  Obstructions  —  Trespasser. 

TEMPORARY  OBSTRUCTIONS  — 
Streets    and    sidewalks  —  Classification    in    municipal    ordinance 
valid,  when.    See  City  of  Xenia  v.  Schmidt,  487. 

"TERRITORY  AFFECTED"- 
Construed  —  Section  4736,  General  Code  —  Schools  —  Creation  of 
new  district  by  county  board.     See  State,  ex  reL,  v.  Howard, 
532. 

TIME- 
Municipal  corporations  —  Home  rule  —  Adoption  of  standard  of 
time  —  Scope   of   power  —  Constitutional    law  — Sections    5979 
and  5980,  General  Code.    See  State,  ex  reL,  v.  Cincinnati,  354. 

TITLE— 
Fire  insurance  —  Insured  owned  leasehold  —  Fee  simple  policy 

issued  —  Knowledge  of  agent  imputed  to  company,  when.    See 

Foster  v.  Ins.  Co,,  180. 
OfHce  and  officer  —  Possession  during  contest  proceedings  —  Title 

by  certificate  of  election.    Sec  State,  ex  reL,  v.  Babst,  275. 

TRAFFIC  ORDINANCE - 
Constitutional  law — Municipal  corporations — Duty  of  vehicles  to 
stop,  when  —  Street  car  discharging  passengers.     See  Nicholls 
V.  Cleveland,  89 

TRANSCRIPTS - 
Court  of  appeals  —  Error  to  limit  evidence  thereto,  when.    See 
T.  &  O.  C.  Ry.  Co,  V.  Hartford,  520. 

TREASURER— 
County   treasurer  —  Vacancy  —  Failure   to   give    bond  —  Section 
2634,  General   Code  —  Treasurer-elect  dies  before  term   com- 
mences—  Appointment   by   county  commissioners   valid.     See 
State,  ex  reL,  v.  Baldwin,  65. 

TRESPASSER— 
Negligence — Wanton  and  wilful  —  Infant  injured  on  auto-truck 
—  Employe  violates  instructions.     See  Higbee  Co.  v.  Jackson, 
75. 
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Trial  Practice. 

TRIAL  PRACTICE— 
Argument  to  jury  —  Failure  of  stenographer  to  report  same  — 

Criminal  law.    See  Nesmith  v.  State,  158. 
Charge  to  jury — Burden  of  proof —  Leases  —  Breach  of  implied 

covenants  —  Damages  —  Failure  to  drill  ofiFset  wells  —  Existence 

of  gas  —  Preponderance  of  evidence.     See  Fuel  Supply  Co,  v. 

ShiUing,  106. 
Charge  to  jury  —  Correct  and  incorrect  instructions  given  —  No 

presumption   jury   followed   correct   rule,    when  —  Evidence  — 

Criminal  law  —  Preponderance  to  establish  insanity.    See  State 

V.  Hauser,  404. 

Charge  to  jury  —  Criminal  law  —  Affirmative  and  negative  testi- 
mony—  Embezzlement.    See  State  v.  Davies,  487. 

Charge  to  jury -^Criminal  law  —  Carrying  concealed  weapons  — 
Section  12819,  General  Code — No  exception  as  to  home,  when 

—  Carrying  of  weapon  in  bunkhouse.    See  State  v.  Nieto,  409. 
Charge   to   jury  —  Criminal  law  —  Manslaughter —Unintentional 

killing  by  automobile  —  Unlawful  act  as  proximate  cause.  See 
Jackson  v.  State,  152. 

Charge  to  jury  — Negligence— Collision  — Headlights  on  car— 
Ordinary  care  —  Question  for  jury.  See  FairchUd  v.  L.  5*. 
Elec.  Ry.  Co.,  264. 

Charge  to  jury- Negligence — Contributory  negligence  —  Tech- 
nical errors  in  charge.    See  FairchUd  v.  L.  S.  Elec.  Ry.  Co.,  267. 

Charge  to   jury  —  Negligence  —  Evidence  —  Municipal   ordinance 

—  Regulating  pedestrians  crossing  street  See  Whitaker  v. 
Luebbering,  292. 

Charge  to  jury— Negligence  — Last  clear  chance  —  Attempt  to 

withdraw   issue  —  Jury   instructed  to  disregard  allegations   in 

pleading.    See  Pennsylvania  Co,  v.  Hart,  196. 
Charge  to  jury-*  Written  requests  before  argument — Trial  court 

to  give  charge,  when.    See  Chesrown  ▼.  Bevier,  282. 
Directed  verdict — No  evidence  to  support  petition  —  Damages 

for  mob  violence.    See  Wiley,  Admx.,  ▼.  Board  of  Commission^ 

ers,  526. 
Directed    verdict— Workmen's    compensation  —  Award    denied 

claimant  —  Appeal  to  common  pleas  court.    See  Leonard  v.  In^ 

dustrial  Commission,  524. 
Evidence  —  Affirmative    and    negative    testimony— Weight    and 

value  —  Charge    to    jury  —  Criminal    law  —  Embezzlement    of 
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Trill  Practice. 

TRIAL  PRACTICE— Continued 

t)ank  funds  — Testimony  of  accomplice.    See  State  v.  Davies, 
487. 

Evidence — Burden  of  proof —Ai>propriation  of  property  — 
Municipal  corporations.    See  Martin  v.  Columbiis,  1. 

Evidence  —  Burden  of  proof  —  Leases  —  Breach  of  implied 
covenants  —  Damages  -*  Failure  to  drill  offset  wells  —  Existence 
of  gas  —  Preponderance  of  evidence  —  Charge  to  jury.  See 
Fuel  Supply  Co.  v.  Shitting,  106. 

Evidence — Competency  of  witnesses  —  Privileged  communica- 
tions—  Exceptions  —  Attorney  and  client  —  Contest  of  will  — 
Section  11494,  General  Code.    See  Swetland  v.  Miles,  501. 

Evidence  — Court  of  appeals — Court  procedure  on  appeal  — 
Error  to  limit  to  transcript,  when.  See  T.  &  O.  C.  Ry,  Co.  v. 
Hartford,  620. 

Evidence  —  Criminal  law  —  Preponderance  to  establish  insanity. 
See  State  v.  Hanser,  404. 

Evidence  —  Criminal  law  — Similar  offense  —  Unlawful  sale  of 
morphine.    See  Miller  v.  State,  535. 

Evidence  —  Momidpal  ordinance — Regulating  pedestrians  cross- 
ing street—  Negligence.    See  Whitaker  v.  Luebbering,  292. 

Grade  crossing  elimination  —  Inability  to  agree  upon  plan  —  Sub- 
mission of  plans  and  modifications  by  municipality  or  railroad. 
See  Sandusky  v.  B.  &  O.  Rd.  Co.,  225. 

Jury  an  appraising  or  assessing  board  —  Appropriation  of  prop- 
erty—  Municipal  corporations  —  No  burden  of  proof.  See 
Martin  v.  Columbus,  1. 

Question  for  court — Building  contracts  —  Submission  of  disputes 
to  engineer  or  architect — Decision  of  arbiter  final,  when  — 
Fraud  and  bad  faith  not  proven,  when.  See  Fred  R,  Jones  Co. 
V.  Fath,  4tl. 

Question  for  jury — Criminal  law — Insanity  of  defendant  before 
sentence— Section  18008,  General  Code.  See  State  v.  HoUen- 
backer,  478. 

Question  for  jury— Negligence— Wanton  and  wilful  —  Proxi- 
mate cause-* Violation  of  statute  or  ordinance.  See  Higbee 
Co.  V.  Jackson,  75. 

Question  for  jury— Workmen's  compensation — Section  1465-61, 
General  Code  —  Five  workmen  or  operatives  regularly  em- 
ployed—Partnership.   See  State,  ex  ret.,  v.  Derrer,  498. 

Ml 
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Trust  Estates  —  Utilities  Commission. 

TRUST  ESTATES  — 
Guardian  —  Failure  to  file  account  —  Citation  —  No  limitation  of 
time.    See  McClelland  v.  State,  etc,  42. 

TYPHOID  FEVER— 
Workmen's  compensation  —  Independent  liability  of  contributing 
employer  —  Death  from  contaminated  well.    See  Victor  Rubber 
Co,  V.  Robbins,  536. 

UNIFORM  OPERATION  — 
Legislation  valid  though  scope  limited  —  Qassification  of  persons, 
things,  eta    See  City  of  Xenia  v.  Schmidt,  437. 

UNLAWFUL  RATES- 
Defined  —  Public  utilities    commission — Jurisdiction  —  Railroads 
—  Complaint   against  rates  —  "Overcharge"   defined  —  Sections 
579  and  8988,  General  Code — Long  and  short  haul  rates.    See 
C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Mills  Bros.,  173. 

UTILITIES - 
Municipal     corporations     may     purchase— O)nstitutional     and 
statutory  powers  —  Issuing  bonds  and  pledging  general  credit  — 
Limitation  of  indebtedness.    See  State,  ex  reL,  v.  Weiler,  123. 

UTILITIES  COMMISSION  — 

Abandonment  of  interurban  railway  service,  etc — Order  not  un- 
reasonable or  unlawful.    See  Tobey  v.  Pub.  UtU.  Comm.,  538. 

Electric  power  rates— Jurisdiction  —  Oral  contract  superseded  by 
schedule,  when  —  No  discrimination,  when.  See  Coss  v.  Pub, 
Util.  Comm.,  52& 

Mandamus  —  Refusal  to  restore  schedule  —  Rejected  after  com- 
plaint and  municipal  rate-ordinance  filed  —  Appeal  to  commis- 
sion from  rate-ordinance  —  Failure  to  prosecute  error  to 
supreme  court— Section  544,  General  Code.  See  State,  ex  reL, 
V.  Pub.  UtU.  Comm.,  313. 

Railroads  —  Jurisdiction  —  Complaint  against  rates  —  ''Over- 
charge" and  "unlawful  rate"  defined— Sections  579  and  8988, 
General  Code  —  Concurrent  remedies  — Published  tariflp 
schedules  unlawful,  when  —  Long  and  short  haul  rates — Con- 
stitutional law.  See  C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Mills  Bros., 
173. 
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Utilities  Commission  —  Watercourses. 

UTILITIES  COMMISSION  — Cominued 

Railroads  —  Validity  of  order— Reducing  freight  rate  — Lesser 
rate  as  aid  to  increase  business  —  Rights  and  duties  of  common 
carriers.    See  M.  &  V.  Rd.  Co.  v.  Pub.  Vtil.  Comm.,  29. 

Salaries  of  commissioners  —  Section  2250-2,  General  Code  (108 
O.  L.,  pt  2,  1154)  —Change  during  existing  term  —  Section  20, 
Article  2,  Constitution.    See  Donahey  v.  State,  ex  rel.,  473. 

Steam  heat  rates  —  Order  not  unjust  and  unreasonable.  See  City 
of  Lima  v.  Pub.  Ufil.  Comm.,  637. 

VACANCY - 
County  treasurer  —  Failure  to  give  bond  —  Section  2634,  General 
Code  —  Treasurer-elect  dies  before  term  commences  —  Appoint- 
ment by  county  commissioners  valid.     See  State,  ex  rei,  v. 
Baldvnn,  65. 

VACATING  JUDGMENTS - 
Vacation  and  modification  during  term  —  Jurisdiction  of  common 
pleas  court — Mandamus.     See  State,  ex  rel.,  v.  Wesselmann, 
525. 

VERBAL  CONTRACTS  — 
Statute  of  frauds  inapplicable,  when  —  Agreement  to  construct 
party  wall —  Action  for  one-half  of  cost.    See  Holmes  v.  Snyder, 
19. 

WAIVER— 
Fire  insurance  —  Knowledge  of  agent  imputed  to  company,  when 

—  Insured's  title  only  leasehold  —  Fee  simple  policy  issued  — 
Waiver  without  endorsement.     See  Foster  v.  Ins.  Co.,  180. 

WANTON  NEGLIGENCE  — 
Defined  —  Vfolation  of  statute  or  ordinance  —  Questions  for  jury 

—  Negligence  and  proximate  cause.    See  Higbee  Co.  v.  Jackson, 
75. 

WATERCOURSES  — 
Dams  —  Negligence  —  Construction  or  maintenance  —  Degree  of 

care  required  — /?^i  ipsa  loquitur.    See  Ice  Co.  v.  Mattem,  62. 
Railroad  embankment  obstructs  surface  water  —  Injunction  and 

damages  — Jurisdiction  to  order  nuisance  abated.    See  Erie  Rd. 

Co.  V.  Carman,  516. 
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Weight  of  Evidence— WUls. 

WEIGHT  OF  EVIDENCE - 
Court  of  appeals  — Jurisdiction  to  review  —  Section  11677,  Gen- 
eral Code  —  Tr>al  court  refuses  second  new  triaL    See  CUve^ 
land  Ry.  Co,  v.  Trendel,  816. 
Supreme  court  —  Affirmances  —  Rule  19.     See  Bayles  v.  Wilsh^ 
521. 

WELLS- 

Contamination  —  Workmen's  compensation  —  Independant  liability 
of  contributing  employer.  See  Victor  Rubber  Co.  v.  Robbifu, 
536. 

WILFUL  NEGUGENCE- 
Defined  —  Violation  of  statute  or  ordinance  —  Questions  for  jury 
—  Negligence  and  proximate  cause.    See  Higbee  Co,  v.  Jackson, 
75. 

WILLS- 

1.  Validity— 'Devise  contittgent  upon  recovery —  A  testamenury 
dause  in  a  will  disposing  of  the  testatrix's  property  after  death, 
in  case  she  does  not  recover,  is  a  contingent  will,  and  valid  if 
recovery  does  hot  occur.    Underwood  v.  Rutan,  306. 

2.  Execution — Attestation  or  acknowledgment  sufficient,  tvfcfii  — 
Witnesses  to  signature  by  mark  —  Where  two  subscribing  wit- 
nesses have  seen  a  testatrix  subscribe  her  name  to  a  will  by  di- 
recting another  to  sign  her  name  thereto  in  her  presence,  the 
testatrix  attaching  her  mark  thereto,  and  the  signature  so  made 
is  then  attested  and  subscribed  by  said  witnesses  in  the  testatrix's 
presence,  the  will  is  properly  executed.  In  such  case  it  is  not 
necessary  that  the  testatrix  declare  that  the  instrument  is  her 
will  or  that  she  has  signed  it.  {Keyl  et  al,  v.  Feuchter  et  aL, 
56  Ohio  St,  424,  distinguished.)    lb. 

Construction  —  Fee  simple  devise  not  limited  by  later  item,  when. 
See  Patterson  v.  Patton,  522. 

Contest  — Evidence — Competency  of  witnesses  —  Privileged  com- 
munications—  Exceptions  —  Conversation  between  testator  and 
attorney  inadmissible,  when  —  Sections  11493,  11494  and  11495^ 
General  Code.    See  Swetland  v.  Miles,  501. 
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Witnesses  —  Words  and  Phrases. 

WITNESSES - 

Competency  —  Privil^ed  communications  —  Exceptions  —  Attor- 
ney and  client— Contest  of  will  — Section  11494,  General  Code. 
See  Swetland  v.  MUes,  501. 

Contempt — Commitment  by  notary  public  —  Cross-examination 
of  adverse  party  by  deposition  —  Sections  11497  and  11526,  Gen- 
eral Codt  — Habeas  corpw.  See  Koppel  v.  Bader,  511,  and 
Ex  parte  Berger,  hX2, 

WOMEN- 
Elections  —  Registration  —  Statement  of  age  in  years,  etc.  — Sec- 
tion 4906,  General  Code  —  Constitutional  law.    See  Siate,  ex  rel„ 
V.  HilUnbrand,  370. 

WORDS  AND  PHRASES- 

"Abutting"  property  owners — Assessments  —  Interurban  railroad 
—  Right  of  way  from  county  commissioners  —  Perpetual  lease 
by  grantee  — Lessee  not  owner  "in  fee,"  etc.  — Section  1209, 
General  Code  (102  O.  U  343).  See  Dayton  Elec.  Ry.  Co.  v. 
Scott,  13. 

"Affirmative  testimony"  defined  —  Weight  and  value  — Charge  to 
jury  — Criminal  law.    See  State  v.  Davie s,  4ISI. 

"Building^  defined  —  Building  restrictions  —  Construction  of  con- 
tracts—Deeds.   See  Amog  v.  Chase,  334. 

"Carry^  defined  — Section  12819,  General  Code  —  Concealed 
weapons.    See  State  v.  Nieto,  417. 

"Certificate"  — Civil  service— Certificate  of  eligibility  and  notice 
distinguished.    See  State,  ex  ret,,  v.  Commissioners,  336. 

"Contingent  will"  — Devbe  contingent  upon  recovery  —  Validity. 
See  Underwood  v.  Rutan,  306. 

"County  functions'*— Investigation  and  prosecution  of  crimes. 
See  State,  ex  ret,,  v.  Price,  60. 

"Eligibility"  —  Civil  service  —  Certification  and  notice  dis- 
tinguished.   See  State,  ex  rel.,  v.  Commissioners,  336. 

"Excise  tax"  —  Constitutional  power  of  legislature  — Regulation 
and  license  of  motor  vehicles.  See  Saviers  v.  Smith,  Secy,  of 
State,  132. 

"Expressly"  — Section  26,  General  Code  — Repeals  and  amend- 
ments.   See  State,  ex  rel.,  v.  Zangerle,  Auditor,  235. 

"General  laws"  construed  —  Section  3,  Article  18,  Constitution 
(1912)— Local  police  regulations.  See  Lets  v.  Cleveland  Ry. 
Co.,  162. 
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Words  and  Phrases  —  Workmen's  Compensation. 

WORDS  AND  PHRASES— Continned. 

"House"  defined  —  Building  restrictions  —  Construction  of  con* 
tracts  — Deeds.    See  Amoff  v.  Chase,  334. 

'Judicial  functions"  construed  —  Grand  jury,  attorney  general  and 
prosecuting  attorney  —  Special  grand  juries  —  Section  13560, 
General  Code  (108  O.  L.,  pt.  1,  158).  See  State,  ex  rel,  v. 
Price,  60. 

"Member  of  family"  —  Brother  of  insured  —  Policemen's  benevo- 
lent associations  — Beneficiaries.    Sec  Wegener  v.  Wegener,  22. 

"Municipal  ftmctions"  —  Investigation  and  prosecution  of  crimes. 
See  State,  ex  rel,  v.  Prke,  50. 

"Negative  testimony"  defined  —  Weight  and  value  —  Charge  to 
jury— Criminal  law.    See  State  v.  Davies,  487. 

"Notice"— Civil  service  —  Notice  and  certificate  of  eligibility  dis- 
tinguished.   See  State,  ex  reU,  v.  Commissioners,  336. 

"Overcharge"- Railroad  rates  —  Section  579,  General  Code.  Sec 
C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Mills  Bros.,  173. 

"Party  plaintifiF"  defined.    See  Martin  v.  Columbus,  5. 

"Pending"  action  —  Right  to  take  depositions  —  Error  proceed- 
ings.   See  Fairckild  v.  L.  S.  Elec.  Ry.  Co.,  271. 

"Proceedings"  —  Section  26,  General  Code  —  Resolution  for  road 
improvement.    See  State,  ex  rel,  v.  ZangerU,  Auditor,  235. 

"Public  money"  —  Maintenance  ftmd  for  public  utilities  commis- 
sion—  Created  by  assessments.  See  Donahey  v.  State,  ex  rel., 
473. 

"State  f tmctions"  —  Investigation  and  prosecution  of  crimes.  See 
State,  ex  rel.,  v.  Price,  50. 

"Structure"  defined  —  Building  restrictions  —  Construction  of  con- 
tracts.   See  Amoff  v.  Chase,  334. 

"Territory  affected"  construed  —  Section  4736,  General  Code  — 
Schools  —  Creation  of  new  districts.  See  State,  ex  rel,  v. 
Howard,  532. 

"Wanton  and  wilful  negligence"  defined  —  Violation  of  statute  or 
ordinance  — Question  for  jury.    See  Higbee  Co.  v.  Jackson,  ^S. 

WORKMEN'S  COMPENSATION - 

Appeal  to  common  pleas  court — Award  denied  claimant — Di- 
rected verdict.    See  Leonard  v.  Industrial  Commission,  524. 

Appeal  to  common  pleas  court  —  Award  denied  claimant  —  Section 
1465-90,  General  Code  (103  O.  L.,  88)  —Verdict  for  compensa- 
tion and  award  paid  —  Subsequent  application  for  compensation 
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Workmen's  Compensation  —  Writ  of  Prohibition. 

WORKMEN'S  COMPENSATION  — Continued. 

—  Denied  by  industrial  commission — Appeal  does  not  lie,  when 

—  Jurisdiction  of  industrial  commission  —  Section  1465-86,  Gen- 
eral Code.    See  Indus.  Comm,  v.  Davidson,  71. 

Appeal  to  common  pleas  court— Limitation  of  time  — Section 
1465-90,  General  Code  —  Award  denied  claimant  —  Application 
for  rehearing  filed  after  thirty  days.  See  Indus.  Comm.  v. 
CUnn,  454. 

Five  workmen  or  operatives  regularly  employed  —  Section  1465-61, 
General  Code  —  Question  of  fact  —  Partnership.  See  State,  ex 
rel,  V.  Derrer,  496. 

Independent  liability  of  contributing  employer— Death  from  con- 
taminated well.    See  Victor  Rubber  Co.  v.  Robbins,  536. 

WORKSHOPS  AND  FACTORIES  — 
Industrial      commission  —  Constitutional      law  —  Inspection      of 
schoolhouses  —  Section  1031,  General  Code  —  Bonds  to  replace 
condemned  buildings  —  Section  7630-1,  General  Code.    See  Kin^ 
singer  v.  Bd.  of  Education,  298. 

WRIT  OF  PROHIBITION  — 

Probate  court — Personal  judgment  against  legatee — Issuance  of 
execution  —  Remedy  of  aggrieved  party  —  The  writ  of  prohibi- 
tion does  not  lie  to  prevent  the  ministerial  act  of  a  probate 
judge,  acting  as  clerk  ex  officio,  issuing  an  execution  upon  a 
judgment  in  his  court,  since  such  act  does  not  involve  judicial 
nor  gnoji-judicial  functions.'  State,  ex  rel,  v.  Lueders,  211. 

Issued  by  agreement  of  parties  —  Defendant  hi  default  for  plead- 
ing.   See  State,  ex  rel,  v.  Burkhardt,  515. 
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